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PEEFACE   TO  THE  FIFTH  EDITION. 


Since  the  last  edition  of  this  work  the  Land  Transfer 
Act,  1897,  has  come  into  operation.  The  statute  makes 
important  changes  in  the  law  relating  to  testamentary 
disposition.  Though  the  Act  has  now  been  in  opera- 
tion for  more  than  two  years,  hardly  any  cases  under 
it  have  come  before  the  Courts.  Sect.  4,  which  deals 
with  executors'  powers  of  appropriation,  has  been 
judiciously  allowed  to  remain  dormant  by  omitting 
to  make  rules  under  it. 

The  decisions  upon  the  construction  of  wills  have 
been  numerous. 

The  Rule  in  Shelley's  Case  has  again  been  con- 
sidered by  the  House  of  Lords.  It  would  be  too  much 
to  expect  that  in  future  no  doubt  can  arise  upon  the 
application  of  the  Rule.  It  cannot  be  said  that  any 
new  principles  have  been  established  by  the  cases. 

The  subject  of  Administration  will  be  found  more 
fully  dealt   with   than    in    former    editions.      Some 


-Vl  PREFACE    TO    THE    FIFTH   EDITION. 

chapters,  for  instance  those  on  Election  and  Charities, 
have  been  in  great  measure  re-written.  On  the  other 
hand  space  has  been  gained  by  omitting  some  obsolete 
topics  with  reference  to  wills  before  the  Wills  Act. 

The  cases  will  be  found  noted  down  to  June,  1900. 

7,  New  Squabe,  Lincoln's  Inn. 
June,  1900. 
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A  CONCISE  TREATISE  OX  WILLS. 


CHAPTER   I. 

BY   WHAT    LOCAL    LAW    WILLS    ARE    RKGULATED. 

A  WILL,  SO  far  as  it  relates  to  immovable  property,  must  be      Chap.  i. 
made  in  accordance  with  the  formalities  required  by  the  law  wiiToT 
of  the  land  where  the  immovable  property  is  situated.  immovables. 

Immovable  property  for  this  purpose  includes  leaseholds;  LeasehoUis. 
the  validity  and  construction,  therefore,  of  wills,  so  far  as 
they  affect  leaseholds  in  England,  must  be  governed  by  English 
law.  Freke  v.  Lord  Carbery,  16  Eq.  461 ;  In  bonis  Gentili, 
I.  R.  9  Eq.  541 ;  De  Fogassieras  v.  Duport,  11  L.  R.  Ir.  123 ; 
Duncan  v.  Lawson,  41  Ch.  D.  894. 

There  appears  to  be  a  conflict  of  cases  on  the  question  Proceeds  of 
whether  proceeds  of  sale  of  immovables  devised  on  trust  for  i^movabiesv. 
sale  are  governed  by  the  lex  loci  or  by  the  law  of  the  domicile. 
In  Freke  v.  Lord  Carbery  the  Thellusson  Act,  which  does  not 
extend  to  Ireland,  was  held  to  render  invalid  certain  trusts  of 
the  proceeds  of  sale  of  English  leaseholds  devised  on  trust  for 
sale  by  a  testator  domiciled  in  Ireland.  On  the  other  hand,  in 
In  re  Piercy ;  Whitwham  v.  Piercy,  (1895)  1  Ch.  83,  the  trusts 
of  the  proceeds  of  sale  of  land  in  Sardinia  devised  on  trust  for 
sale  by  a  testator  domiciled  in  England  were  held  to  be  subject 
to  English  law. 

Wills  of  personalty  made  in  execution  of  powers  are  valid,  if  wiu  under 
made  in  accordance  with  the  instrument  creating  the  power  p^*^®*- 
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Chap.  I.       without  reference  to  the  domicile  of  the  testator,  subject  of 


course  to  sect.  10  of  the  Wills  Act,  which  enacts  that  no  appoint- 
,ment  shall  be  valid  unless  executed  in  accordance  with  the  Act. 
Thus,  a  will  executed  according  to  the  Wills  Act  is  a  good 
execution  of  a  power,  though  the  will  would  be  invalid 
according  to  the  law  of  the  testator's  domicile.  Tatnall  v. 
Hankey,  2  Moo.  P.  C.  342 ;  In  bonis  Alexander,  6  Jur.  N.  S. 
354 ;  29  L.  J.  P.  93 ;  1  Sw.  &  T.  454,  n. ;  In  bonis  Holly- 
burton,  1  P.  &  D.  90;  In  bonis  Huber,  (1896)  P.  209,  see 
Poney  v.  Hordern,  (1900)  1  Ch.  492;  In  bonis  Trefond, 
81  L.  T.  56 ;  overruling  on  this  point,  Crookendcn  v.  Fuller, 
1  Sw.  &  T.  441,  454. 

The  administration  of  a  fund  appointed  under  a  general 
power  in  a  Scotch  will  is  subject  to  Scotch  law,  though  the 
appointor  may  be  a  domiciled  Englishman,  lie  Bald;  Bald  v. 
Bald,  76  L.  T.  462. 

A  testamentary  power  to  appoint  personalty  can  be  exer- 
cised by  a  will  valid  according  to  the  law  of  the  testator's 
domicile,  but  not  executed  according  to  the  Wills  Act. 
D'Huart  v.  Harkness,  34  L.  J.  Ch.  311 ;  11  Jur.  N.  S.  633 ; 
34  B.  324  ;  In  re  Price ;  Tomlin  v.  Latter,  (1900)  1  Ch.  442. 
In  re  Kirwan's  Tnists,  25  Ch.  D.  373,  only  decides  that 
Lord  Kingsdown's  Act  (see  infra)  does  not  affect  sect.  10 
of  the  Wills  Act,  which  makes  an  appointment  by  will 
invalid  if  not  executed  in  accordance  with  the  Act.  A  will, 
therefore,  admitted  to  probate  by  virtue  only  of  Lord  Kings- 
down's  Act,  but  not  executed  according  to  the  Wills  Act, 
does  not  exercise  a  testamentary  power  of  appointment.  See, 
too,  per  Lord  Cranworth  in  Dolphin  v.  Robins,  7  H.  L.  p.  419 ; 
Hummel  v.  Hummel,  (1898)  1  Ch.  642. 

By  24  &  25  Vict.  c.  114  (Lord  Kingsdown's   Act),  which 
extends  only  to  testamentary  instruments  made  by  persons 
dying  after  the  6th  August,  1861,  it  is  enacted : — 
WiUa  made  1.  Every  will  and  other  testamentary  instrument  made  out 

idn^om  to  be  ^^  *^®  United  Kingdom  by  a  British  subject  (whatever  may  be 
pi^telf*^  the  domicile  of  such  person  at  the  time  of  making  the  same, 
madaacconu  or  at  the  time  of  his  or  her  death)  shall,  as  regards  personal 
'°^  estate,  be  lield  to  be  well  executed  for  the  purpose  of  being 


DOMICILE. 

admitted  in  England  and  Ireland  to  probate,  and  in  Scotland      Chap.  i. 


to  confirmation,  if  the  same  be  made  according  to  the  forms  of  the  place 
required  either  by  the  law  of  the  place  where  the  same  was  "^  ^^  "**  ®* 
made,  or  by  the  law  of  the  place  where  such  person  was 
domiciled  when  the  same  was  made,  or  by  the  laws  then  in 
force  in  that  part  of  Her  Majesty's  dominions  where  he  had 
his  domicile  of  origin.  See  In  bonis  De  lit,  Saussaye,  8  P.  &  D. 
42 ;  In  bonis  Donaldson^  3  P.  &  D.  45 ;  In  bonis  Lacroix^ 
2  P.  D.  94  ;  In  bonis  Gatd,  27  W.  E.  323. 

2.  Every  will   and   other   testamentary   instrument  made  Wills  made  in 
within  the  United   Kingdom  by  a  British  subject  (whatever  to  be'adm^ted 
may  be  the  domicile  of  such  person  at  the  time  of  making  the  accordinK  to 
same,  or  at  the  time  of  his  or  her  death)  shall,  as  regards  ^^^^  "8a««- 
personal   estate,  be  held  to  be  well  executed,  and   shall   be 
admitted  in  England  and  Ireland  to  probate,  and  in  Scotland 

to  confirmation,  if  the  same  be  executed  according  to  the  forms 
required  by  the  laws  for  the  time  being  in  force  in  that  part 
of  the  United  Kingdom  where  the  same  is  made. 

3.  No  will  or  other  testamentary  instrument  shall  be  held  change  of 
to  be  revoked  or  to  have  become  invalid,  nor  shall  the  con*  to'iJi'^udate 
struction  thereof  be  altered,  by  reason   of  any   subsequent  ^'^^*- 
•change  of  domicile  of  the  person  making  the  same. 

Leaseholds  are  personal  estate  within  the  Act.  In  re 
Watson;  Carlton  v.  Carlton,  35  W.  K.  711. 

The  Act  applies  to  British  subjects  only,  and  neither  this 
Act  nor  sect.  2  of  the  Naturalization  Act,  1870  (33  Vict.  c.  14), 
•enables  an  alien  to  make  a  will  in  English  form,  whether  his 
•domicile  at  the  date  of  the  will  and  death  is  foreign  or  English. 
In  bonis  Von  Bnsecky  6  P.  D.  211 ;  S.  C,  Bloxani  v.  Favre, 
H  P.  D.  101  ;  9  ib.  130 ;  In.bonis  KeUer,  61  L.  J.  P.  39  ;  65 
L.  T.  763; 

But  a  foreigner  who  has  obtained  letters  of  naturalization 
as  a  British  subject  is  a  British  subject  within  the  meaning 
of  the  Act.     In  bonis  Galli/,  1  P.  D.  438. 

In  ascertaining  the  validity  of  testamentary  papers  the 
Court  will  apply  the  law  of  one  country  only  at  a  time.  Thus, 
where  a  codicil  well  executed  in  Italy  according  to  Italian 
law  was  endorsed  on  an  unexecuted  will,  but  according  to 
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Italian  law  the  codicil  could  not  stand  alone  and  could  not 
confirm  the  will,  it  was  held  that  Italian  law  could  not  be 
applied,  so  as  to  uphold  the  codicil,  and  English  law,  so  as  to 
confirm  or  republish  the  will,  but  that  neither  could"  be 
proved.     Pechell  v.  Ilihhrley,  1  P.  &  D.  673. 

By  virtue  of  sect.  3  of  the  Act,  the  will  in  Scotch  form  of  a 
person  domiciled  in  Scotland,  who  afterwards  marries  there 
and  then  acquires  an  English  domicile  is  not  revoked,  inas- 
much as  marriage  does  not  revoke  a  will  in  Scotland.  In 
bonis  Reid,  1  P.  &  D.  74. 

When  there  is  no  testamentary  law  in  force  in  the  place 
where  the  will  is  made,  a  will  simply  signed  but  not  attested 
would  probably  be  good.  Stokes  v.  Stokes,  78  L.  T.  50 
(Congo  Free  State). 

The  validity  of  wills  of  personal  property,  except  in  the 
case  of  British  subjects  dying  after  August,  1861,  is  governed 
by  the  law  of  the  testator's  domicile  at  the  date  of  the  death. 
Anstruther  v.  Chalmer,  2  Sim.  1 ;  Stanley  v.  Bernes,  3  Hag. 
373 ;  Price  v.  Dewlmrst,  8  Sim.  279  ;  4  M.  &  Cr.  76  ;  Preston 
V.  Melville,  8  CI.  &  F.  1 ;  Crai{iie  v.  Lexiin,  3  Curt.  435  ; 
l)e  Zichy  Ferraris  v.  Tjord  Hertford,  3  Curt.  468 ;  Bremer  v. 
Freeman,  10  Moo.  P.  C.  306 ;  Enohin  v.  Wylie,  10  H.  L.  1  ; 
see  Fames  v.  Hacon,  16  Ch.  D.  407. 

Legislative  changes  in  the  law  of  the  country,  where  the 
deceased  was  domiciled,  made  after  his  death,  though  with 
express  reference  to  his  will,  cannot  be  considered  in  deciding]; 
upon  the  right  to  have  the  will  proved  in  this  countrj'.  Lynch 
V.  Provisional  Government  of  Para(fuay,  2  P.  &  D.  268. 

The  administration  of  the  personal  property  of  a  deceased 
person,  whether  a  British  subject. or  not,  including  the  con- 
struction of  his  will,  is  governed  by  the  law  of  his  domicile 
at  the  time  of  his  death  unless  the  testator  indicates  that 
the  will  was  intended  to  take  effect  with  reference  to  some 
other  law.  Enohin  v.  Wylie,  10  W.  R.  467  ;  10  H.  L.  1 ; 
see  Doglioni  v.  Crispin,  L.  E.  1  H.  L.  301 ;  En'mg  v.  Orr- 
Ewing,  9  App.  C.  34;  10  App.  C.  453;  In  re  Hernando; 
Hernando  v.  Sawtell,  27  Ch,  1).  284 ;  In  re  Tnifort ;  Trafford 
v.  Blanc,  36  Ch.  D.  6C0;  In  re  Marsland,  55  L.  J.  Ch.  581 : 
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Prive ;  TomUa  v.  Latter,  (1900)  1  Ch.  442. 

Where  a  Frenchman  marries  without  a  settlement  so  that 
the  law  of  community  of  goods  applies,  the  effect  is  the  same 
as  if  he  had  executed  a  marriage  settlement  in  accordance 
with  that  law,  and  if  he  dies  domiciled  in  England  he  cannot 
dispose  of  his  personal  property  in  such  a  way  as  to  interfere 
with  the  rights  of  the  wife  under  the  law  of  community  of 
goods.  In  re  De  Nicols  ;  Da  Xicolsv.  Cmiier,  (1900)  A.  C.  til; 
where  Lashlet/  v.  Hog,  4  Pat.  681,  is  explained. 

In  matters  of  procedure,  such  as  payment  of  interest  on  Procedure. 
legacies,  the   Court  follows  its  own  practice.      Hamilton  v. 
Dallas,  38  L.  T.  215. 

The  question  of  domicile  is  independent  of  naturalization  Domicile 
and  allegiance.  Udny  v.  Udni/,  L.  E.  1  H.  L.  Sc.  441;  S^^i^^^e. 
llaldane  v.  Eckford,  8  Eq.  (531 ;  Brunei  v.  Brunei,  12  Eq.  299 ; 
Douglas  v.  DaugUts,  12  Eq.  617.  The  following  cases  on  this 
point  are  overruled — Moorhouse  v.  Lord,  10  H.  L.  272  ;  In  re 
Capdeviellv,  2  H.  &  C.  985  ;  A.-G,  v.  Countess  de  Wahlstatt, 
3  H.  &  C.  374;  Jopp  v.  Wood,  34  B.  88;  13  W.  E.  481; 
Maltass  v.  Maltass,  1  Bob.  67. 

Accordmg  to  English  law  every  person  has  a  domicile.  If 
a  domicile  of  choice  has  not  been  acquired,  the  law  attributes 
to  him  a  domicile,  which  may  be  called  his  domicUe  of  origin. 

It  has  not  been  decided  whether  domicile  of  origin  means  Meaning  of 
the  domicile  at  birth  or  the  last  domicile  imposed  by  the  J^^^^  ®  ^ 
choice  of  the  father  or  other   person   having  authority  to 
change  the  domicile  of  an  infant  by  changing  his  own. 

The  point  was  raised  in  In  re  Craignish;  Cratgnish  v. 
Hewitt,  (1892)  3  Ch.  180. 

The  better  opinion  appears  to  be  that  domicile  of  origin  is 
domicile  at  birth  ;  see  Vdnif  v.  Vdny,  L.  E.  1  H.  L.  Sc.  441 ; 
see,  however,  Westlake's  Private  Int.  Law,  p.  312,  §  261. 

The  domicile  of  origm  of  a  legitimate  child  is  that  of  its  Domicile  of 
father,  of  an  illegitimate  child  that  of  its  mother.      Dalhousic  ^  *  ^°' 
V.  Macdonall,  7  CI.  &  F.  817 ;    Munro  v.  Munro,  7  CI.  &  F. 
842 ;  Re  Patten,  6  Jur.  N.  S.  151. 

After  the  death  of  their  father  the  mother,  so  long  as  she 
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remains  a  widow,  has  power  to  change  the  domicile  of  her 
infant  children.     They  do  not  necessarily  acquire  her  domicile. 
Potingcr  v.   Wujhtman^  3  Mer.  67  ;    see  Johnston  v.  Beattte 
10  CI.  &  F.  42,  66  ;  In  re  BeanmonU  (1893)  3  Ch.  490. 

The  power  of  the  mother  to  change  the  domicile  of  her 
infant  children  apparently  continues  after  her  re-marriage. 
See  hi  re  Beaumont,  svpra  ;  Lamar  v.  Mivon,  112  U.  S.  Rep. 
452  ;  114  U.  S.  Eep.  218. 

It  is  doubtful  whether  a  guardian  can  change  an  infant's 
domicile.  Donglan  v.  Donrflas,  12  Eq.  617,  625  ;  Lamar  v. 
Mi  eon,  tntpra. 

The  domicile  of  a  person  who  is  a  lunatic  when  he  attains 
his  majority,  and  so  remains  up  to  the  time  of  his  death, 
changes  with  that  of  his  father  in  the  case  of  a  legitimate 
child,  and  with  that  of  his  mother  in  the  case  of  an  illegitimate 
child,  when  there  is  no  committee  of  the  person.  Sharjye  v. 
Crisjjin,  1  P.  &  D.  611. 

The  domicile  of  a  married  woman  at  any  given  time  is 
the  domicile  of  her  husband  at  that  time.  IVarrender  v. 
Warreiider,  2  CI.  &  F.  488;  Dalbonsiew  MacdonaU,  7  £1.  &  F. 
817;  Whitcomh  v.  Whiteomh,  2  Curt.  351 ;  Dolphin  v.  Rohintt, 
7  H.  L.  390 ;  BeU  v.  Kenneth/,  L.  R.  1  H.  L.  Sc.  307  ;  Harrey 
V.  Farnie,  8  App.  C.  43. 

The  fact  that  the  marriage  is  voidable  makes  no  difference. 
Tnmer  v.  Thompson,  13  P.  D.  37. 

A  married  woman  living  apart  from  her  husband  under  an 
agreement  for  a  separation  has  no  power  to  change  her 
domicile  by  her  own  act.  Wan-end er  v.  Warrender,  2  CI.  &  F. 
488 ;  Li  re  Dahi's  Settlement,  26  B.  456. 

After  a  decree  for  a  divorce  the  wife  can  select  her  own 
domicUe.     WilliamH  v.  Dormer,  2  Rob.  505. 

It  would  seem  that  the  same  rule  should  apply  after  a 
judicial  separation.  See  Dolphin  v.  Robins,  7  H.  L.,  pp.  416, 
420  ;  Le  Sueitr  v.  Le  Snenr,  1  P.  D.  139  ;  2  P.  D.  79. 

Persons  entering  the  military  service  of  any  state  acquire 
the  domicile  of  that  state.  President  of  United  States  v. 
Dmmmond,  12  W.  R.  701 ;  33  B.  449. 

As  to  the  civil  sei-vice.  see  I'rqnhartwBnttei-fieldy  37  Ch.  I).  o77. 
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Kingdom,  for  instance  in  Jersey,  is  not  changed  by  entering 
the  military  service  of  the  Crown.  Re  Patten,  6  Jm-.  N.  S. 
151  ;  Brown  v.  Smith,  15  B.  444 ;  YelveHon  v.  Yelvcrton,  29 
Li.  J.  P.  84 ;  1  Sw.  &  T.  574 ;  Ex  parte  Cunningham ;  In  re 
Mitchell,  18  Q.  B.  D.  418  ;  Re  Macreicfht ;  Paxton  v.  Macreif/ht, 
30  Ch.  D.  166. 

Entry  into  the  service  of  the  East  India  Company  formerly  East  India 
effected  a  change  of  domicile.     Bruce  v.  Brnce,  2  B.  &  P.  «er?Se°^" 
229,  n. ;  5  B.  P.  C.  566 ;  Munroe  v.  Doxuflas,  5  Mad.  879  ; 
Forbes  v.  Fo^'bes,  Kay,  841 ;  Crairjie  v.  Lexcin,  8  Curt.  485. 

The  Court  does  not  recognise  an  Anglo-Chinese  domicile.  Angio-Ohinese 
In  re  TootaVs  Trusts,  28  Ch.  D.  532.  ^omxtiXt, 

The  domicile  of  origin  endures  until  an  actual  change  is 
made  by  which  another  domicile  is  acquired.  Bell  v.  Kennedy, 
Li.  R.  1  H.  L.  8c.  807  ;  Ommaney  v.  Bincfham,  cit.  5  Ves. 
757 ;  Somerville  v.  Lord  Samerville,  5  Ves.  749,  786  ;  Moore 
V.  Budd,  4  Hag.  346;  Munro  v.  Munro,  7  CI.  &  ¥.  842, 
876 ;  Countess  of  Dalhousir  v.  Macdouall,  7  CI.  &  F.  817  ; 
A.'G.  V.  Dunn,  6  M.  &  W.  511 ;  De  Bonneval  v.  De  Bonneval, 
1  Curt.  856. 

A  domicile  of  choice  is  acquired  by  a  person  who  fixes  his  Domicile  of 
sole  or  principal  residence  in  a  country  which  is  not  his 
country  of  origin  with  the  intention  of  residing  there  for  a 
period  not  limited  as  to  time.  Kingy,  Foxwell,  8  Ch.D.  518; 
Drevon  v.  Drevon,  12  W.  E.  946 ;  The  Harmony,  2  C.  Ebb. 
Ad.  822 ;  Bempde  v.  Johnstone,  8  Ves.  198. 

Every  presumption  is  to  be  made  against  the  acquisition  china  and 
by  an  Englishman  of  a  domicile  of  choice  in  such  countries     ^'  ^^' 
as  China   and  Turkey,  where  there  is  a  total  difference  of 
religion,  customs,  and  habits.     The  Indian  Chief,  8  C.  Eob. 
Ad.  22,  29 ;  Maltass  v.  Maltass,  1  Eob.  67 ;  In  re  TootaVs 
Trusts,  28  Ch.  D.  582. 

Eesidence  in  a  foreign  state  as  a  privileged  member  of  an  Trading 
extra-territorial  community  destroys  a  domicile   of    choice  *****®"«'^**- 
acquired  elsewhere,  but  does  not  create  a  new  domicile ;  and 
persons  residing  in  such  communities  retain  or  resume,  as 
the  case  may  be,  their  domicile  of  origin.     In  re  TootaVs 
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TniHts,  23  Ch.  D.  532;  AM-Kl-Messlh  v.  Farra,  13  App.  C. 
431,  P.  C. 

A  person  may  by  the  duties  of  his  position,  or  by  his 
profession,  be  disqualified  from  acquiring  a  domicile  of  choice. 

Thus  it  seems  that  an  officer  holding  a  commission  from  the 
Crown  cannot  acquire  a  new  domicile  unless  he  is  on  half -pay. 
Craigie  v.  Lenin,  3  Curt.  435 ;  Hoihjsan  v.  De  Beav^lerc,  12 
Moo.  P.  C.  286 ;  CorkveU  v.  Cockrell,  25  L.  J.  Ch.  730 ;  lie 
MacreUfht ;  Paxton  v.  Mtwreight,  80  Ch.  1).  165 ;  see  llie 
LnuderdaU  Peerage,  10  App.  C.  692. 

But  there  is  nothing  in  the  position  of  an  ambassador  or  peer 
of  the  realm  to  prevent  the  acquisition  of  a  domicile  of  choice. 
JImth  V.  Samson,  14  B.  441 ;  A.^G.  v.  Kent,  1  H.  i^.  C.  12  ; 
Hamilton  v.  Dallas,  1  Ch.  D.  267. 

A  domicile  of  choice  can  only  be  acquired  by  choice,  there- 
fore a  compulsory  residence  abroad  as  a  refugee,  or  to  avoid 
creditors,  will  not  effect  a  change  of  domicile,  unless  followed 
by  voluntary  adoption  of  the  new  domicile.  De  Bonneval  v. 
Dc  Bonneval,  1  Curt.  864 ;  Pitt  v.  Pitt,  12  W.  E.  1089 ;  In  re 
Duleep  Singh;  Ex  imrte  Cross,  7  Morrell,  228;  see  In  re 
Martin ;  Loustalan  v.  Lonstalan,  48  W.  E.  509. 

Similarly  residence  abroad  in  the  performance  of  a  public 
duty,  such  as  that  of  judge,  military  officer,  or  consul,  does 
not  in  itself  confer  a  foreign  domicile.  A.-G,  v.  Howe,  1 
H.  i^  C.  31 ;  A.'G.  v.  Xapier,  6  Ex.  217;  Sharpe  v.  Crispin, 
1  P.  .^  D.  611. 

A  person  compelled  to  go  abroad  for  the  sake  of  his  health 
would  probably  not  acquire  a  foreign  domicile.  See  Johnston 
V.  Beattie,  10  CI.  &  F.  42,  p.  138. 

But  where  a  foreign  country  is  selected  as  a  residence  in  the 
hope  or  opinion  that  it  may  be  better  suited  to  the  health  or 
constitution,  a  domicile  of  choice  may  be  acquired.  Hoskins  v. 
Matthews,  8  D.  M.  it  G.  13. 

Domicile  of  choice  is  a  mixed  question  of  intention  and  act; 
there  must  be  an  intention  to  reside  permanently  in  a  particular 
country,  followed  by  actual  residence.  Where  the  intention  is- 
clear,  length  of  residence  would  be  immaterial. 

Where  there  is  no  direct  evidence  of  intention,  length  of 
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residence  is  material  as  showing  what  the  intention  was.     See      ^»P- 1- 
In   re  Grove;   Vaueher  v.   The  Solicitor  to   the    Treasnri/,  40 
Ch.  D.  216. 

Thus  a  fixed  intention  to  adopt  a  certain  place  as  a  domicile, 
followed  by  arrival  at  that  place,  would,  it  seems,  at  once  con- 
stitute that  place  a  domicile.  Hell  v.  Kemiedt/,  L.  11.  1  H.  L. 
Sc.  307. 

The  fact  of  residence  in  a  particular  place  will  not  constitute  QaureM  quo 
that  place  a  domicile  of  choice  so  long  as  the  person  residing  ^  ^^"v^'*"*- 
is  in  search  of  some  permanent  place  of  residence,  and  has  not 
made  up  his  mind  where  it  shall  be.  Bell  v.  Kennedy^  L.  B. 
1  H.  L.  Sc.  807 ;  Whieker  v.  Hume,  7  H.  L.  124 ;  Re  Vatience ; 
Patience  v.  Maiiiy  29 'Ch.  D.  976;  see  In  re  Craujnish; 
Craignish  v.  Hewitt,  (1892)  3  Ch.  180. 

By  permanent  residence  must  be  understood  residence  to  Permanent 
which  no  definite  limit  of  time  can  be  assigned.  ^^^  ®"^^" 

Thus  residence  abroad  with  a  view  to  making  a  fortune  will 
-effect  a  change  of  domicile.  Lt/all  v.  Patou,  25  L.  J.  Ch.  746 ; 
Allardice  v.  Oudow,  33  L.  J.  Ch.  434 ;  see  Oonlder  v.  Gonhlcr, 
(1892)  P.  240. 

So  an  intention  to  reside  in  a  country  as  long  as  another 
person  lives  is  in  effect  an  intention  to  reside  permanently. 
Anderson  v.  Laneuville,  9  Moo.  P.  C.  325. 

Where  a  person  has  in  fact  taken  up  a  i)ermanent  residence  intention  to 
in  a  country,  that  country  will  be  his  domicile  notwithstanding  '*^'^"™- 
4tn  intention  to  retain  his  domicile  of  origin,  or  some  other 
domicile.  A.-G.  v.  Kent,  1  H.  «&  C.  12;  A.-G.  v.  Fitzijerald, 
^  Dr.  610 ;  In  re  Steer,  3  H.  &  N.  594 ;  Doucet  v.  Geotjhegan, 
26  W.  E.  825;  9  Ch.  D.  441.  See,  too,  Stanley  v.  Bernes, 
8  Hag.  873;  Anderson  v.  Laneuville,  9  Moo.  P.  C.  325;  In 
bonis  Itajfenel,  3  Sw.  «fe  T.  42 ;  Stevenson  v.  Masson,  17  Eq.  78. 

Where  a  person  has  two  residences,  the  place  where  he  Two 
usually  resides  with  his  wife  and  family  will  be  considered  his  ^^^  ^^^' 
place  of  domicile.     Forbes  v.  Forbes,  Kay,  341 ;   Aitcheson  v. 
Didon,  10  Eq.  589;    Piatt  v.  A.-G.  of  Sew  South  Wales,  3 
App.  C.  336 ;  D'Etcherjoyen  v.  D'Etchegoyen,  13  P.  D.  132. 

WTiere  a  domicile  of  choice  is  abandoned,  the  domicile  of  Hevivai  of 

...  .       T  iM       *       1      T        •   -1        i.     1     •        •  •      1      domicile  of 

•ongin  IS  revived  until  a  fresh  domicile  of  choice  is  acquu-ed.  origin. 
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Chap.  L  The  Indian  Chief,  8  C.  Rob.  Ad.  12 ;  In  bonis  Bianchi,  a 
Sw.  &  T.  16 ;  Udnt/  v.  Udny,  L.  E.  1  H.  L.  Sc.  441 ;  Kinrf  v. 
Foxu'ctl,  3  Ch.  D.  518 ;  In  re  Man-ett ;  Chalmers  v.  Wingfieldy 
36  Ch.  D.  400 ;  overruling  Mnnroe  v.  Doiiglas,  5  Mad.  379, 
405,  so  far  as  inconsistent. 

By  24  &  25  Vict.  c.  121,  where  a  convention  has  been 
entered  into  with  a  foreign  state  willing  to  adopt  the  provisions 
of  the  Act,  an  order  in  Council  may  direct  that  no  British 
subject  resident  in  such  state  shall  acquire  a  domicile  there 
unless  he  shall  have  been  resident  there  for  a  year,  and  shall 
have  made  a  declaration  of  his  intention  to  become  domiciled 
there ;  and  the  subjects  of  the  foreign  state  are  to  acquire  a. 
British  domicile  only  after  the  sama  formalities  have  been, 
gone  through. 
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CHAPTER  ir. 

GENERAL    CHARACTERISTICS    OF   TESTAMENTARY 

INSTRUMENTS. 

A  GIFT  intended  to  be  testamentary  can  only  be  effectually      c^v-  H- 
made  by  an  instrument  duly  executed  as  a  will.     Thus,  a  Testamentary 
direction  to  give  property  to  a  person  after  the  donor's  death,  ^'*  * 
where  the  donor  retains  full  control  of  the  property  during  his 
life,  is  invalid.     Powell  v.  HeUicar,  26  B.  261 ;  Fletcher  v. 
Fletcher,  4  Ha.  79 ;  HfUfhes  v.  Sttibha,  1  Ha.  481 ;  Ma{/inre  v. 
Dodd,  9   Ir.  Ch.  452;   Farquharsoii   v.   Care,  2   Coll.  356; 
Gov{/h  V.  Findon,  7  Ex.  48. 

In  the  same  way  a  deed  not  intended  to  have  any  effect  till  Deed  to  take 
the  settlor's  death  is  testamentary.     Cousett  v.  Bell,  1  Y.  &  deani.** 
C.  C.  569;    Rigden  v.   Vallier,  2  Yes.  Sen.  263;  DilUw   v. 
Coppin,  4  M.  &  Cr.  647;  In  bonis  Marr/an,  1   P.  &  D.  214; 
Fieldimj  v.  Walshan-,  27  W.  E.  492 ;  In  re  Rohmn  ;  Emleij  v. 
Daridson,  80  W.  R.  257  ;  Milneg  v.  Foden,  15  P.  D.  105. 

A  voluntary  settlement,  though  reserv^ing  to  the  settlor  a  Voluntary 
life  interest  and  containing  a   power  of  revocation,  is  not  '^*'®"*^'**- 
testamentary.     Thompson  v.  Browne,  3  M.  &  K.  32.     The  case 
of  A.'G.  V.  Jones,  3  Pr.  368,  is  overruled  ;  see  Marjonh'.tnlcs  v. 
Hm-enden,  Dm.  11,  27,  29  ;  Sheldon  v.  Sheldon,  1  Eob.  83 ;  '     ^ 

Brown  V.  Adc-G,,  1  Macq.  79 ;  see,  too,  Ho2)e  v.  Harman,  11 
Jur.  1097  ;  Hope  v.  Hope,  10  B.  581. 

Similarly,  an  instrument  coming  into  operation  immediately, 
and  of  which  no  part  is  revocable,  more  especially  if  it  involves 
anything  in  the  nature  of  consideration,  cannot  take  effect  as 
a  will-  In  Ixmis  liolnnson,  1  P.  &  D.  384 ;  see  In  bonis  Halpin, 
I.  E.  8  Eq.  567  ;  Thomcroft  v.  Lashmar,  10  W.  E.  783. 
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CirARACTERISriCS    OF   TKSTAMKNTARY    INSTRUMENTS?. 


Chap.  II. 

Deed  ill  yoLTt 
testamentAn', 


What  may 
take  ctfect  ha 
a  will. 


Bvidence  of 

testamentary 

intention. 


On  the  other  hand,  if  a  deed  is  in  part  clearly  testamentary, 
such  part  may  take*  effect  as  a  will,  though  other  parts  are 
not  testamentary.  Doe  d.  Cross  v.  Cross,  8  Q.  B.  714;  see 
Pcacocke  v.  Monk,  1  Ves.  127  ;  Belt,  82;  BagnaU  v.  Downlntj, 

2  Lee,  8. 

Any  instrument  executed  in  the  manner  required  by  the 
Wills  Act  may  take  effect  as  a  will,  provided  the  intention  was 
that  it  should  not  operate  till  after  the  death  of  the  donor. 

Thus,  the  following  instruments,  being  properly  executed, 
have  been  allowed  to  take  effect  as  testamentary  dispositions : — 

Orders  on  a  savings  bank,  and  on  a  banker.  In  bonis 
Marsden,  1  Sw.  &  T.  542 ;  Jones  v.  XivoUtif,  2  Rob.  288. 

A  cheque  to  take  effect  after  death.     Bartholomew  v.  Henley ^ 

3  Phillim.  317. 

A  letter.  Denny  v.  Barton,  2  Phillim.  575 ;  //*  bonis 
Mundy,  2  Sw.  &  T.  119;  9  W.  11.  171. 

A  paper  containing  wishes  and  a  dying  request,  la  bonis 
Dowry,  5  N.  of  C.  619 ;  In  bonis  Mundy,  2  Sw.  &  T.  119. 

A  deed  of  gift  to  take  effect  at  death.  Ilabertfhani  v. 
Vincent,  2  Ves.  J.  204 ;  4  B.  C.  C.  355  ;  Thorold  v.  Thorold, 
1  Phillim.  1 ;  Sheryold  v.  Slieryold,  cit.  ib.  10 ;  In  bonis 
Montfjoniery,  5  N.  of  C.  99 ;  In  bonis  Morgan,  1  P.  &  1).  214  ; 
Fieldiny  v.  Widshaw,  27  W.  R.  492. 

An  instrument  to  take  effect  two  years  '*  after  my  wife's 
death  if  she  survives  me."     In  bonis  Newns,  7  Jur.  N.  S.  688. 

Where  there  is  nothing  to  show  that  an  instrument  has 
reference  to  the  death  of  the  person  executing  it,  it  cannot 
have  effect  as  a  will.  Glynn  v.  Oghtnder,  2  Hag.  428  ;  Kintfs 
Proctor  V.  Daines,  3  Hag.  218 ;  Sltintfler  v.  Pemberton,  4  Hag. 
359;  Marjoribanks  v.  Horenden,  I)ru.  11. 

But  evidence  is  admissible  to  show  that  a  deed  or  other 
instrument  of  gift,  which  on  the  face  of  it  is  not  testamentary, 
was  not  intended  to  operate  till  the  death  of  the  person 
executing  it.  Cork  v.  Cooke,  1  P.  tit  D.  241  ;  Robertson  v. 
Smith,  2  P.  &  T).  43  ;  In  bonis  Coles,  2  P,  &  D.  862  ;  In  bonis 
Webb,  8  Sw.  &  T.  482 ;  10  Jur.  N.  S.  709  ;  In  bonis  Encjlish, 
3  Sw.  &  T.  586 ;  In  bonis  Slinn,  15  P.  D.  156. 

And,  conversely,  evidence  is  admissible  to  show  that  an 
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instrument  on  the  face  of  it  testamentary  was  not  intended      Chap.  ii. 
to  be  a  will.     XichoUs  v.  Nicholls,  2  Phillim.  183 ;  Lister  v. 
Smith,  3  Sw.  &  T.  282  ;   Trevelyan  v.   Trevelyan,  1  Phillim. 
149;  In  bonis  Nosworthijy  11  Jur.  N.  S.  570. 

An  instrument,  expressing  merely  an  intention  of  instructing  intention  t^. 
a  solicitor  to  prepare  a  testamentary  instrument  with  a  view  ™'^  ®  ^^ 
to  make  a  particular  legacy,  will  not  take  effect  as  a  testa- 
mentary instrument,  where  there  is  no  extraneous  evidence 
of  testamentary  intention.     Coventry  v.  Williams,  3  Curt.  787. 

A  duly  executed  instrument  described  as  instructions  for  a  instructions 
will  may  have  effect  as  a  will  if  it  appears  that  it  was  intended 
to  take  effect  in  the  absence  of  a  more  formal  instrument.  . 
Bone  V.  Spear,  1  Phillim.  845 ;  Torre  v.  Castle,  1  Curt.  303 ; 
2  Moore  P.  C.  133 ;  Barwick  v.  Mailings,  2  Hag.  225  ;  Hattatt 
V.  Hattatt,  4  Hag.  211  ;  Whyte  v.  Pollok,  7  App.  C.  400;  see 
Ferffuson-Davie  v.  Ferguson-Darie,  15  P.  D.  109. 

Wills  are  often  expressed  to  be  conditional  upon  the  testator's  Conditional 
death  before  a  given  period,  such  as  return  from  a  voyage  or  ^*  ''* 
a  military  expedition,  or  the  like,  and  if  the  condition  is 
clearly  expressed,  the  w^ill  does  not  take  effect  if  the  condition 
is  not  fulfilled.  Parsons  v.  Lanoe,  1  Yes.  Sen.  189  ;  In  bonis 
Winn,  2  Sw.  &  T.  147  ;  Roberts  v.  Roberts,  ib,  337 ;  In  bonis 
Porter,  2  P.  4&  D.  22 ;  In  bonis  Robinson,  ib,  171 ;  Lindsay  v. 
Lindsay,  ib.  459  ;  In  bonis  Hugo,  2  P.  D.  73. 

On  the  other  hand,  if  the  w^ill  is  so  expressed  as  to  show  that 
the  contingency  is  the  motive  which  induces  the  testator  to 
make  the  will,  the  will  is  not  conditional.  Barton  v.  Colling- 
wood,  4  Hag.  176 ;  In  Imnis  Thome,  4  Sw.  &  T.  36 ;  In  bonis 
Dobson,  1  P.  &  D.  88 ;  In  bonis  Mayd,  6  P.  D.  17  ;  Re  Stuart, 
21  L.  E.  Ir.  105. 

In  other  cases  it  may  be  gathered  from  the  disposition  of 
property  and  other  circumstances  that  a  will  expressed  to  be 
conditional  was  intended  to  take  effect  without  regard  to  the 
condition.  In  bonis  Martin,  1  P.  &  D.  880 ;  In  bonis  Spratt,  (1897) 
P.  28,  where  the  cases  are  discussed  ;  Halford  v.  HaJford,  ib.  36. 

Probate  may  be  granted  of  a  conditional  codicil,  as  it  may  Conditionat 
have  the  effect   of  republishing   the   will.     In  bonis  Silva, 
2  Sw.  &  T.  815. 
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A  testator  may  make  it  conditional  on  the  assent  of  a  third 
person  whether  a  testamentary  instrument  executed  by  him 
shall  take  effect  or  not.     In  bonis  Smithy  1  P.  &  D.  717. 

A  will  is  in  all  cases  revocable,  even  though  the  testator  may 
declare  it  to  be  irrevocable.     Vinyor's  Case,  8  Eep.  82a. 

A  covenant  not  to  revoke  a  will,  or  a  covenant  to  execute  a 
testamentary  power  of  appointment,  is  a  binding  covenant, 
for  breach  of  which  an  action  will  lie,  though  it  cannot  be 
specifically  enforced.  Robinson  v.  Ommanneij,  23  Ch.  D.  285  ; 
In  re  Parkin  ;  Hill  v.  Schwarz,  (1892)  3  Ch.  510. 

Persons  may  make  joint  wills,  which  are,  however,  revocable 
at  any  time  by  either  of  them  or  by  the  survivor.  Hobson  v. 
Blackburn,  1  Add.  274 ;  In  bonis  Stra^ey,  Dea.  &  S.  6 ;  In 
bonis  Loveyrove,  2  Sw.  &  T.  453;  In  bonis  Fletcher,  11  L.  R. 
Ir.  359. 

A  joint  will  may  be  made  to  take  effect  after  the  death  of 
both  testators ;  and  if  the  joint  will  is  not  a  disposition  by  each 
testator  of  his  own  property,  but  a  disposition  of  joint  property 
after  the  death  of  the  survivor,  the  will  cannot  be  proved  till 
the  death  of  the  survivor.     In  bonis  liaine,  1  Sw.  &  T.  144. 

In  ordinary  cases  a  joint  will  is  looked  upon  as  the  will 
of  each  testator,  and  may  be  proved  on  the  death  of  one. 
In  bonis  Stracey,  1  Jur.  N.  S.  1197 ;  Dea.  &  S.  6 ;  In  bonis 
Miskelly,  I.  E.  4  Eq.  62,  where  In  bonis  Raine  is  disapproved ; 
see  In  bonis  Piazzi  Smyth,  77  L.  T.  375. 

It  seems  that  two  persons  may  agree  to  make  mutual  wills, 
which  remain  revocable  during  the  joint  lives  by  either  with 
notice  to  the  other,  but  become  irrevocable  after  the  death  of 
one  of  them  if  the  survivor  takes  advantage  of  the  provisions 
made  by  the  other.  Dufour  v.  Pereira,  1  Dick.  419 ;  2  Harg. 
Jur.  Arg.  272 ;  2  Harg.  Jur.  Ex.  101 ;  see  8  Ves.  416 ;  Lord 
Walpole  V.  Lord  Orford,  3  Ves.  402 ;  Denyssen  v.  Mostert,  L.  E. 
4  P.  C.  286 ;  Dias  v.  De  Livera,  5  App.  C.  123,  P.  C. 

For  the  effect  of  a  promise  to  leave  a  person  property  by 
will,  see  Maddison  v.  Alderson,  8  App.  C.  467 ;  Humphreys  v. 
Green,  10  Q.  B.  D.  148. 
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CHAPTER  III. 

TKSTAMENTAEV   CAPACITY. 

A  TESTATOR  inust,  at  the  time  of  making  his  will,  have  an     Ch»P-  ni. 


understanding  of  the  nature  of  the  business  in  which  he  is  Geneiai 
engaged,  a  recollection  of  the  property  he  means  to  dispose  of,  ^p^*^J^- 
of  the  persons  who  have  a  claim  to  be  the  objects  of  his  bounty, 
and  the  manner  in  which  it  is  to  be  distributed.     Harwood  v. 
Baker,  3.  Moo.   P.    C.  282;   Lonr/ford  v.    Pitrdon,   1  L.  E. 
Ir.  75. 

The  question  of  sanity  is  a  question  of  fact,  and  there  is  no 
presumption  that  a  testator  is  sane  till  the  contrary  is  shown. 
SuUon  V.  Sadler,  5  W.  R.  880 ;  3  C.  B.  N.  S.  87 ;  Sijmea  v. 
{rreen,  1  Sw.  &  T.  401 ;  Cleare  v.  CU^are,  1  P.  &  D.  655. 

Where  a  testator  is  subject  to  delusions  with  regard  to  Delusions. 
persons  who  would  be  the  natural  objects  of  his  testamentary 
bounty,  his  will  made  while  he  is  under  the  influenca  of  such 
delusions  is  invalid.  Dew  v.  Clark,  3  Add.  79  ;  5  Buss.  163 ; 
Wanng  v.  Waring,  6  Moo.  P.  C.  341;  Smith  v.  'Tebhitt,  1 
P.  &  D.  898  ;  Boughton  v.  Knight,  3  P.  «&  D.  64. 

Where  a  testator  is  subject  to  delusions,  which  leave  the 
general  power  of  understanding  una£fected  and  are  wholly 
unconnected  with  his  testamentary  dispositions,  such  delusions 
do  not  a£fect  his  capacity  to  make  a  will.  Banks  v.  GoodfeUoiv, 
L.  R.  5  Q.  B.  549  ;  Smee  v.  Smee,  5  P.  D.  84 ;  see  Jenkins  v. 
Morris,  14  Ch.  D.  674  ;  Mnrfett  v.  Smith,  12  P.  D.  116 ;  Hope 
v.  CampbeU,  (1899)  A.  C.  1^ 

A  will  made  by  a  testator  after  he  has  been  insane  must  be 
shown  to  have  been  made  after  his  recovery  or  in  a  lucid 
interval.     Groom  v.  Thomas,  2  Hagg.  433  ;  A.-G.  v.  Paiiither, 
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3  B.  C.  C.  443;  Tfall  v.  Warren,  9  Yes.  611;  Warhuf  v. 
JVaring,  6  Moo.  P.  C.  341. 

Upon  the  question  whether  a  will  was  made  daring  a  lucid 
interval,  the  rational  character  of  the  will,  where  it  is  pre- 
pared by  the  testator  without  assistance,  is  evidence  to  show 
that  it  was  made  in  a  lucid  interval.  Cartwnght  v.  Cartwright, 
1  Phillim.  90,  100 ;  White  v.  Driver,  1  Phillim.  88 ;  Brogden 
V.  Broxniy  2  Add.  445 :  Ayreii  v.  Hill  2  Add.  210. 

Every  person  of  sound  mind  and  not  under  some  special 
disability  may  make  a  will. 

A  will  made  by  a  person  under  twenty-one  (unless  he  is  a 
soldier  in  actual  military  service,  or  a  mariner  or  seaman  at 
sea),  is  invalid.     1  Vict.  c.  26,  s.  7  ;  Sugd.  R.  P.  Stat.  830. 

Under  the  Married  Women's  Property  Act,  1882  (45  &,  46 
Vict.  c.  75),  sect.  1  (1),  a  married  woman  may  dispose  by  will, 
of  any  real  or  personal  property  as  her  separate  property,  as 
if  she  were  afevu'  sole. 

And  sect.  3  of  the  Married  Women's  Property  Act,  1898 
(56  &  57  Vict.  c.  63),  enacts  that  "  section  24  of  the  Wills 
Act,  1887,  shall  apply  to  the  will  of  a  married  woman  made 
during  coverture  whether  she  is  or  is  not  possessed  of  or 
entitled  to  any  separate  property  at  the  time  of  making  it, 
and  such  will  shall  not  require  to  be  re-executed  or  republished 
after  the  death  of  her  husband." 

The  Act  was  passed  on  the  5th  December,  1893.  No  time 
is  fixed  for  its  commencement ;  it  therefore  takes  e£fect  from 
the  date  of  the  passing  of  the  Act.  Sect.  8  is  not  in  terms 
limited  to  the -wills  of  married  women  who  die  after  the 
passing  of  the  Act ;  but  no  doubt  it  must  be  so  limited.  It 
is  not  limited  to  wills  made  after  the  passing  of  the  Act.  In 
re  Wylie ;    Wi/Ue  v.  Moffat,  (1895)  2  Ch.  116. 

As  regards  a  woman  married  before  the  1st  January,  1883, 
sect.  5  of  the  Act  of  1882  makes  any  property  her  title  to 
which  accrues  after  that  date  her  separate  estate,  and  there- 
fore disposable  by  wiU.  If  the  title  whether  vested  or  con- 
tingent or  in  reversion  accrues  before  that  date,  the  Act  does 
not  apply.     lieid  v.  Reid,  81  Ch.  D.  402. 

^Miere  property  comes  to  a  married  woman  under  a  bequest 
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to  next  of  kin  to  be  ascertained  at  a  certain  time,  her  title      ^^'^P-  ^^^ 
accrues  at  that  time,  and  not  at  the  testator's  death.     In  re 
Parsons ;  Stockley  v.  Parsons,  45  Ch.  D.  51. 

The  Act  of  1882  did  not  enlarge  the  testamentary  capacity 
of  married  women,  except  in  so  far  as  it  converted  certain 
property  into  separate  estate,  which  was  not  separate  estate 
before  the  Act. 

Thus  a  woman  married  before  the  Act,  could  not  by  a  will 
made  during  the  coverture  dispose  of  property,  her  title  to 
which  accrued  before  the  Act,  and  the  Act  did  not  enable  a 
married  woman  by  a  will  made  during  the  coverture  to  dispose 
of  property  accruing  to  her  after  the  coverture.  In  re  Cuno  ; 
Mansfield  v.  Mansfield,  43  Ch.  D.  12 ;  In  re  Price ;  Stafford 
V.  Stafftrrd,  28  Ch.  D.  709  ;  In  re  Taylor ;  Whitby  v.  Highton, 
57  L.  J.  Ch.  430 ;  58  L.  T.  842 ;  36  W.  R.  683.      • 

This  is  now  altered  by  the  Act  of  1893 ;  see  supra. 

Before  the  Married  Women's  Property  Act,  1882,  a  married  Powers  of 

iD&rricd 

woman  had  no  power  to  make  a  will  except  in  the  following  women  before 
cases :—  *^®  ^'*- 

A  married  woman,  who  was  an  executrix,  could  make  a  will  l.  Might 
and  appoint  an  executor  for  the  purpose  of  continuing  the  representation 
representation  to  the  original  testator.     ScammeU  v.  Wilkinson,  ^  ^  ®^*®' 
2  East,  552 ;  Birkett  v.  Vandercom,  3  Hagg.  750 ;  In  bonis 
Richards,  1  P.  &  D.  156. 

A  married  woman  might  by  a  will  made  in  exercise  of  a  2.  Will  under 
power  dispose  of  the  legal  estate  and  the  equitable  interest  in  ^^*^" 
lands  and  of  personal  estate.     Driver  v.  Thompson,  4  Taunt. 
294;    Willock  v.  Noble,  L,  R.  7  H.  L.  580;  In  re  Anstis  ; 
Chetivynd  v.  Morgan,  31  Ch.  D.  596. 

A  power  of  making  a  tesiamentary  appointment  given  to  a 
woman  by  a  settlement  made  on  her  first  marriage,  might  be 
exercised  during  that  or  any  subsequent  marriage.  Burnett 
v.  Mann,  1  Ves.  Sen.  156  ;  Hawksley  v.  Barrow,  1  P.  &  D.  147. 

In  the  case  of   realty,  where  a  married   woman   having  Whether 
appointed  by  will  under  a  power  survived  her  husband  and  dertroyedby 
took  a  conveyance  to  herself,  the  conveyance  has  been  held  to  ®^°^®y*^^- 
execute  the  power  and  to  revoke  the  will.    Lawrence  v.  WaUis, 
2  B.  C.  C.  819. 

T.W.  C 
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In  the  case  of  personalty,  however,  it  has  been  held  that 
where  a  married  woman  having  made  a  will  under  a  power 
survived  her  husband  and  took  an  assignment  of  the  fund 
over  which  the  power  extended  from  the  trustees,  the  will  was 
nevertheless  valid.  Ding  well  v.  Askew,  1  Cox,  427  ;  Clough  v. 
Clmigh,  3  M.  &  K.  296.  These  cases  are  probably  open  to 
reconsideration. 

A  married  woman  could  dispose  by  will  of  personal  estate  ' 
and  of  the  beneficial  interest  in  real  estate  when  settled  to  her 
separate  use.  Taylor  w.  Meads,  10  Jur.  N.  S.  166 ;  34  L.  J.  Ch. 
208 ;  4  D.  J.  &  S.  597 ;  PrUe  v.  Bubb,  7  Ch.  64 ;  Hall  v. 
Waterhouse,  10  Jur.  N.  S.  361 ;  5  GiflF.  64 ;  see  Dye  v.  Dye,  13 
Q.  B.  D.  147. 

A  restraint  upon  anticipation  affecting  coi-pus  does  not 
prevent  a  -disposition  by  will.  Re  Currey ;  Gibson  v.  Wey, 
56  L.  T.  80. 

Though  the  married  woman  had  no  separate  estate  at  the 
date  of  the  will,  the  will  took  effect  as  regards  after-acquired 
separate  estate.  Cliarlemont  v.  Spencer,  11  L.  R.  Ir.  347,  490. 
Property  which  becomes  the  separate  estate  of  a  married 
woman  under  the  Married  Women's  Property  Act,  is  for  this 
purpose  on  the  same  footing  as  her  other  separate  estate.  In 
re  Bowen;  James  v.  James,  (1892)  2  Ch.  291. 

The  legal  estate  not  being  affected  by  the  separate  use  could 
not  be  disposed  of  by  will. 

The  accumulations  of  property  belonging  to  a  married  woman 
for  her  separate  use,  made  during  coverture,  whether  by  herself 
or  a  trustee  for  her,  are  separate  estate.  Mayd  v.  Field,  3 
Ch.  D.  587 ;  In  re  Wilson ;  Menteith  v.  Campbell,  26  W,  E. 
848 ;  In  bonis  Tliarp,  3  P.  D.  76. 

In  Ireland  it  has  been  held  that  property  given  to  a  married 
woman  for  her  separate  use  on  the  event  of  the  insolvency  of 
her  husband,  could  not  be  disposed  of  before  the  husband 
became  insolvent.  Mara  v.  Manning,  2  J.  &  Lat.  311 ;  8 
Ir.  Eq.  218 ;  Bestall  v.  Banbury,  13  Ir.  Ch,  318  ;  Keays  v. 
Lane,  I.  R.  3  Eq.  1 ;  see  In  re  Smallman's  Estate,  I.  R.  8  Eq. 
249.  But  the  doctrine  of  these  cases  is  not  consistent  with 
English  authorities. 
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Where  a  married  woman  had  a  power  to  appoint  if  she  Chap-  m. 
should  not  survive  her  husband,  and  an  absolute  interest  to 
her  separate  use  if  she  survived  him,  a  will  made  during 
coverture,  expressed  to  be  in  virtue  of  the  power  and  of  every 
other  power  enabling  her,  took  effect  upon  the  separate  estate 
if  she  survived  her  husband.     Bishop  v.  Wall,  8  Ch.  D.  194. 

A  married  woman  might,  with  her  husband's  assent,  dispose  4.  Will  ex 
by  will  of  personal  property  not  settled  to  her  separate  use 
and  over  which  she  had  no  power  of  appointment.     Willock  v. 
Noble,  L.  E.  8  Ch.  778 ;  7  H.  L.  580. 

It  was  necessary  that  the  assent  of  the  husband  should  be 
given  to  the  particular  will  with  knowledge  of  its  contents. 

It  was  said  in  Noble  v.  Willock,  8  Ch.  p.  790,  that  the 
husband  might  withdraw  his  assent  until  he  had  either 
assented  to  probate  or  had  acted  upon  the  will. 

But  an  assent  to  the  probate  of  the  will  once  given  after  the 
wife's  death  could  not  be  withdrawn.  Maas  v.  Sheffield,  1  Bob. 
864 ;  In  bonis  Cooper,  6  P.  D.  84 ;  Chappell  v.  Charlton,  56 
L.  J.  P.  78 ;  57  L.  T.  496. 

Probate  is  now  granted  of  the  will  of  a  married  woman 
without  any  exception  or  limitation,  and  the  husband  is  not, 
by  proving  the  will,  to  be  deemed  to  have  assented,  to  the  will 
as  a  disposition  of  property  which  could  only  be  disposed  of 
with  his  assent.  In  re  Atkinson ;  Waller  v.  Atkinson,  (1899) 
2  Ch.  1  ;  see  In  bonis  Leinan,  (1898)  P.  215 ;  In  bonis  Davis, 
W.  N.  1899,  61. 

The  will  of  a  married  woman,  in  so  far  as  it  requires  her  Assent 
husband's  assent,  becomes  invalid  by  his  death  in  her  lifetime,  ^^^®     ^ 
whether  he  has  assented  to  it  or  not.     Price  v.  Parker,  15 
Sim.  198 ;    TnmmeU  v.  Fell,  19  B.  587  ;    Willock  v.  Noble, 
L.  E.  7  H.  L.  580 ;  In  re  Wilson ;   Menteith  v.  Campbell,  26 
W.  E.  848. 

The  wife  of  a  person  banished  for  life  by  Act  of  Parlia-  5.  Wife  of 
ment(a),  or  attainted  (i),  and  the  wife  of  an  alien  enemy  (c), 
and  of  a  convict  transported  for  life,  though  he  has  received 
a  conditional  pardon  (d),  is  for  testamentary  purposes  a  feme 
sole  as  regards  property  vested  in  her  after  her  husband's  dis- 
ability has  been  incurred.     Countess  of  Portland  v.  Prodgers, 

c  2 
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married 
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Aliens. 


2  Vem.  104  (a)  ;  Neivsome  v.  Bonder,  8  P.  W.  37  (b) ;  Deerh/ 
V.  Mazanne,  1  Salk.  116(c) ;  Re  Martin,  2  Eob.  405 ;  16  Jur. 
686 ;  In  bonis  Coiiard,  11  Jur.  N.  S.  569 ;  24  L.  J.  P.  120  (d). 

The  wife  of  a  convict  transported  for  years  would  seem  to 
be  in  the  same  position  notwithstanding  Coombs  v.  Queen's 
Proctor,  2  Bob.  547,  which  was  not  decided  on  the  ground 
that  the  sentence  was  only  for  years  and  is  inconsistent 
with  Re  Haiiington's  Tnists,  29  B.  24;  Atlee  v.  Hook,  23 
L.  J.  Ch.  776. 

A  married  woman  who  had  obtained  a  protection  order  could 
make  a  will  as  if  she  were  a  feme  sole,  and  the  order  related 
back  to  the  date  of  the  desertion.  In  bonis  Elliott,  2 
P.  &  D.  274. 

But  the  husband  might  oppose  grant  of  probate  on  the 
ground  that  the  protection  order  was  obtained  by  fraud. 
Mudge  v.  Adams,  6  P.  D.  54 ;  Mahoney  v.  McCarthy,  (1892) 
P.  21. 

In  cases  not  within  the  Married  Women's  Property  Act, 
1893,  the  will  of  a  married  woman  made  during  coverture  is 
ineffectual  to  pass  property  coming  to  her  after  the  coverture 
and  not  given  to  her  separate  use. 

Thus  such  a  will  does  not  pass  property  coming  to  her 
under  her  husband's  will,  or  property  settled  upon  her  abso- 
lutely if  she  survives  her  husband,  or  the  dividends  received 
after  the  husband's  death  upon  stock  settled  upon  her  for  life 
for  her  separate  use,  or  stock  standing  in  the  joint  names  of 
husband  and  wife  and  coming  to  the  wife  by  survivorship. 
Willock  V.  Noble,  L.  E.  7  H.  L.  581 ;  In  re  Cuno ;  Mansfield 
V.  Mansfield,  43  Ch.  D.  12 ;  Mayd  v.  Field,  3  Ch.  D.  587  ;  In 
re  Wilson ;  Menteith  v.  Campbell,  26  W.  E.  848 ;  In  bonis 
Tharp,  3  P.  D.  76;  In  re  Young;  Trye  v.  Sullivan,  28 
Ch.  D.  705. 

As  already  stated,  the  Married  Women's  Property  Act,  1882> 
did  not  alter  the  law  in  this  respect.  But  the  Act  of  1893  has 
now  done  so. 

By  the  Naturalization  Act,  1870  (38  Vict.  c.  14),  which  is 
not  retrospective,  real  and  personal  property  may  be  taken, 
acquired,  held,   and  disposed  of  by  an  alien   in   the  same 
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manner  in  all  respects  as  by  a  natural-born  British  subject.     Chap*  i^- 
See  Sharp  v.  St.  Smiveur,  7  Ch.   343 ;  De  Geer  v.  Stoney  22 
Ch.  D.  243. 

There    appears    never   to    have    been    any  testamentary  Traitors, 
incapacity  as  such,  a£fecting  traitors,  felons  or  suicides.     They  suicides. 
were  not  incapable  of  making  wills,  they  were  only  incapable 
of  disposing  of  such  property  as  was  forfeited  for  their  o£fence- 

Thus  a  felo  de  se  could  make  a  will  of  realty  which  was 
not  forfeited,  and  could  also  appoint  an  executor  by  will. 
Norris  v.  Chambresy  7  Jur.  N.  S.  59 ;  In  b^nis  BaiUy^  2 
Sw.  &  T.  166. 

£y  33  &  34  Vict.  c.  23,  forfeiture  and  escheat  for  treason  and  Forfeiture 

ft  Doi  islied 

felony  are  abolished,  and  sect.  8  enacts  that  every  convict  shall 
be  incapable  during  the  time  while  he  shall  be  subject  to  the 
operation  of  the  Act  of  alienating  or  charging  any  property,  or 
of  making  any  contract.  See  Ex  paHe  Graves ;  In  re  HannSy 
19  Ch.  D.  1. 

Sects.  9 — 17  contain  provisions  for  the  administration  of 
the  convict's  property  by  administrators,  and  sect.  18  provides 
that  the  property  shall  be  invested  and  accumulated  for  the 
benefit  of  the  convict  and  his  heirs  and  legal  personal  repre- 
sentatives, and  shall  revest  in  the  convict  upon  his  ceasing  to 
be  subject  to  the  operation  of  the  Act,  or  his  heirs  or  legal 
personal  representatives. 

The  Act  appears  to  leave  the  testamentary  power  of  a 
convict  untouched,  and  it  would  seem  therefore  that  a  convict 
may  now  dispose  of  his  property  by  will. 

By  42  &  43  Vict.  c.  69,  s.  3,  outlawry  in  any  civil  proceeding  Outlawry, 
is  abolished. 
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power. 
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preparing  will 
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No  will  ean  be  valid  of  which  the  testator  does  not  know  and 
approve  the  contents.  Barry  v;  Butlin,  2  Moo.  P.  C.  480  ;  In 
bonis  Duane,  8  Jur.  N.  S.  762  ;  81  L.  J.  P.  173 ;  SvUon  v. 
Sadler,  3  C.  B.  N.  S.  87  ;  26  L.  J.  C.  P.  284 ;  Hastilow  v. 
Stohiey  1  P.  &  D.  64  ;  Cleare  v.  Cleave,  ih,  655  ;  In  bonis  Hunt, 
23  W.  E.  553;  3  P.  &  D.  250;  overruling  Cnnliffe  v.  Cross, 
3  Sw.  &  T.  37 ;  32  L.  J.  P.  68. 

A  testator  cannot,  therefore,  delegate  his  testamentary 
power  to  another  person  ;  that  is  to  say,  he  cannot  adopt  and 
execute  a  will  made  for  him  without  knowing  its  contents. 
Hastilow  V.  StolAe,  1  P.  &  D.  64;  Cleare  v.  Cleare,  ib,  655. 
See  afite,  p.  14. 

But  a  will  prepared  in  accordance  with  the  testator's  instruc- 
tions is  valid,  though  at  the  time  of  execution  the  testator 
remembers  only  that  he  has  given  instructions  and  believes 
the  will  to  be  in  accordance  with  them.  Parker  v.  Felgate,  8 
P.  D.  171. 

Whenever  a  will  is  prepared  under  circumstances  which 
raise  a  well-grounded  suspicion  that  it  does  not  express  the 
mind  of  the  testator,  it  is  for  those  who  propound  the  will  to 
remove  such  suspicion.  Barry  v.  Bvtlln,  2  Moo.  P.  C.  480; 
Fulton  V.  Andrew,  L.  E.  7  H.  L.  448 ;  Brown  v.  Fisher,  68 
L.  T.  465  ;   Tyrrell  v.  Paynton,  (1894)  P.  151. 

The  fact  that  the  will  is  prepared  by  or  on  the  instructions 
of  the  person  taking  a  benefit  under  it  is  a  circumstance 
raising  such  suspicion.  Paske  v.  Ollatt,  2  Phillim.  828; 
Inrfram   v.    Wyatt,    1    Hagg.    888 ;    Billinghurst   v.    Vickers, 
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1  Phillim.  187 ;  Baker  v.  Batt,  2  Moo.  P.  C.  317  ;  ScouUir  v.     Chap.  !▼• 
Plowright,  5  W.  R.  99 ;  10  Moo.  P.  C.  440  ;  Fulton. y.  Andrew, 
L.  R.  7  H.  L.  448  ;  Hegarty  v.  King,  5  L.  R.  Ir.  249  ;  7  ib.  18  ; 
Parker  v.  Duncan,  62  L.  T.  642.    See  Donnelly  v.  Braiighton, 
(1891)  A.  C.  435,  P.  C. 

But  the  influence  of  a  person  standing  in  a  fiduciary  relation  Fiduciary 
to  the  testator  may  lawfully  be  exercised  to  obtain  a  will  or 
legacy,  so  long  as  the  testator  thoroughly  understands  what  he 
is  doing  and  is  a  free  agent ;  and  the  burden  of  proof  of  undue 
influence  lies  upon  those  who  assert  it.  Hindson  v.  Wetherill, 
6  D.  M.  &  G.  301 ;  Walker  v.  Smith,  29  B.  394 ;  Parfitt  v . 
Lawless,  2  P.  &  D.  462. 

The  rules  therefore  applicable  in  the  case  of  gifts  inter  vivos 
to  persons  standing  in  a  fiduciary  relation  to  the  donor  do  not 
apply  to  wills.  In  the  case  of  gifts  inter  vivos,  such  persons 
have  to  show  that  not  only  the  donor  intended  to  give,  but 
that  his  intention  was  not  influenced  by  the  donee,  a  burden 
of  proof  which  in  most  cases  it  is  practically  impossible  to 
discharge,  at  any  rate  so  long  as  the  fiduciary  relation  subsists. 

To  establish  a  case  of  undue  influence,  it  must  be  shown  Undue 
that  fraud  or  coercion  has  been  practised  on  the  testator  in  '**  ^^^^ 
relation  to  the  will  itself,  not  merely  in  relation  to  other 
matters  or  transactions.     Boyse  t.  Rossborough,  6  H.  L.  2 ; 
Hall  V.  Hall,  1  P.  &  D.  481 ;   Wingrove  v.  Wingrove,  11  P.  D. 
81.     See  Longford  v,  Pnrdon,  1  L,  R.  Ir.  75. 

A  case  of  undue  influence  is  more  easily  established  where 
there  is  evidence  to  show  that  the  person  influenced  was  of 
feeble  mental  capacity  or  in  a  weak  state  of  health.  Hampson 
V.  Guy,  64  L.  T.  778. 

If  a  testator  is  prevented  by  threats  from  altering  his  will 
the  Court  of  Probate  may,  if  the  case  is  proved,  declare  the 
persons  exercising  the  coercion  trustees  of  the  benefits  they 
ake  under  the  will.     Betts  v.  Doughty,  5  P.  D.  26. 

A  will  which  has  been  read  over  to  the  testator,  or  the  wui  read  oTor. 
contents  of  which  have  been  brought  to  his  notice  before 
execution,  must,   in  the  absence  of    fraud  or  coercion,   be 
presumed  to  have   been   approved   by  him.     Guardhouse  v. 
Blackburn,  1  P.  &  D.  109  ;  Gooducre  v.  Smith,  ib,  359  ;  Atter  v. 
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Atk'uison,  ib.  665 ;  Rhodes  v.  Rhodes,  7  App.  C.  192 ;  Beamish 
v.Bea7;ii«/i,.(1894)  1  I.  R.  7. 

Words  or  clauses  introduced  into  a  will  by  fraud,  accident, 
or  mistake,  without  the  knowledge  of  the  testator,  will  be 
struck  out  of  the  will,  although  their  rejection  may  affect  the 
sense  of  the  words  which  remain.  In  bonis  Wray,  I.  B.  10  Eq. 
267 ;  In  bonis  Duane,  2  Sw.  &  T.  590 ;  31  L.  J.  P.  173 ;  In 
bonis  Osteoid,  3  P.  &  D.  162 ;  Morrell  v.  Morrell,  7  P.  D.  68 ; 
Rhodes  v.  Rhodes,  7  App.  C.  192 ;  In  bonis  Boehm,  (1891)  P. 
247 ;  In  bonis  Gordon,  (1892)  P.  228 ;  In  bonis  Moore,  (1892) 
P.  378 ;  In  bonis  Snoivdea,  75  L.  T.  279. 

And  clerical  errors  made  in  the  engrossment  have  been 
corrected  by  substituting  the  right  words.  In  bonis  Biishell, 
13  P.  D.  7  ;  In  bonis  Huddlestone,  63  L.  T.  265.  See,  however, 
In  bonis  Walkeley,  69  L.  T.  419. 

But  where  a  testator  has  executed  a  will  with  knowledge  of 
the  contents,  nothing  can  be  added  or  omitted  after  his  death 
on  the  ground  of  mistake.  In  bonis  Davy,  1  Sw.  &  T.  262 ; 
GuOfrdhouse  v.  Blackburn,  1  P.  &  D.  109 ;  Harter  v.  Harter, 
3  P.  &  D.  11 ;  Collins  v.  Elstone,  (1893)  P.  1 ;  Beamish  v. 
Beamish,  (1894)  1  Ir.  7. 

Where  a  residuary  legatee  prepares  the  will  and  is  directed 
to  give  further  legacies  -which  he  purposely  omits,  and 
at  the  time  when  the  will  is  read  over  and  executed 
the  further  legacies  are  not  present  to  the  mind  of 
the  testator  as  the  residuary  legatee  knows,  the  will  will 
nevertheless  be  admitted  to  probate.  Mitchell  v.  Gard, 
3  Sw.  &  T.  75. 

The  remedy  in  such  a  case  would  appear  to  be  to  have  the 
residuary  legatee  declared  a  trustee  so  far  as  regards  the 
legacies  omitted.  As  to  whether  such  a  declaration  must  be 
obtained  in  the  Probate  Division  at  the  time  when  the  will  is 
proved,  see  post,  p.  76. 

The  Court  has,  it  seems,  power  to  direct  a  passage  containing 
a  gross  libel  to  be  omitted  from  the  probate  copy  of  the  will, 
though  it  will  not  exercise  the  power  merely  on  the  ground 
that  the  charge  is  offensive  and  untrue.  In  bonis  Wai-tnabyy 
1  Bob.  423 ;  Marsh  v.  Marsh,  1  Sw.  &  T.  528,  536  (passages 
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omitted).      Curtis  v.  Ciwtk,  8  Add.  33;   In  bonis  Hony woody      Chap.  IV. 
2  P.  &  D.  251  (omission  refused). 

By  the  Wills  Act  (1  Vict.  c.  26),  sect.  8,  it  is  enacted  that  no  Wills  Act, 
will  shall  be  valid  unless  it  shall  be  in  writing  and  executed  in 
manner  thereinafter  mentioned. 

The  requirements  as  to  execution  are  as  follows: — in  the  i-  Signature 

by  testator. 

first  place  the  will  must  be  signed  at  the  foot  or  end  thereof 
by  the  testator  or  by  some  other  person  in  his  presence  or  by 
his  direction. 

The  signature  of  the  testator  must  be  intended  as  an  act  intention  to 
of  execution  of  the  will.  A  signature  to  each  page  of  the 
will,  where  the  last  page  is  left  unsigned,  is  not' prhnd  facie  a 
sufficient  execution.  Sweetland  v.  Sweedand^  4  Sw.  &  T.  6 ; 
Burke  v.  Moore,  I.  R.  9  Eq.  609 ;  In  bonis  Maddock,  3  P.  & 
D.  169. 

The  mark  of  the  testator  is  a  sufficient  signature,  whether  he  Mark, 
can  write  or  not.      Baker  v.  Dening,  8  A.  &  E.  94;   Wilson  v. 
Beddardj  12  Sim.  28;  In  bonis  Bri/ce,  2  Curt.  325;  In  bonis 
Amiss,  2  Rob.  116 ;  In  bonis  Douce,  2  Sw.  &  T.  598 ;  In  bonis 
Clarke,  1  Sw.  &  T.  22. 

A  stamped  name  is  sufficient.  Jenkyns  v.  Gaisford,  3 
Sw.  &  T.  93 ;  11  W.  R.  854. 

Signature  in  an  assumed  name  is  sufficient.   In  bonis  Glover,  Assumed 
5  N.  of  C.  653 ;  In  bonis  Ridding,  2  Rob.  339 ;  In  bonis  Clarke,  "*™** 
1  Sw.  &  T.  22 ;  In  bonis  Douce,  2  ib.  593. 

A  seal  is  not  sufficient.      Smith  v.  Evans,  1  Wils.  313;  Seal. 
Grayson  v.  Atkinson,  2  Ves.  Sen.  459;  EUis  v.  Smith,  1  Ves. 
Jun.  13,  15 ;    Wright  v.  Wakeford,  17  Ves.  459.      The  ease 
of  Lemayne  v.  Stanley,  3  Lev.  1 ;  1  Freem.  538,  is  overruled. 

But  a  seal  with  the  testieitor's  initials,  and  acknowledged 
as  his  hand  and  seal,  is  sufficient.  In  bonis  Emerson,  9  L.  R. 
Ir.  443. 

Passing  a  dry  pen  over  a  written  signature  is  not  enough.  Dry  pen. 
Casement  v.  Fulton,  5  Moo.  P.  C.  130 ;   Playne  v.  Scriven, 
1  Rob.  772 ;  see  Kevil  v.  Lynch,  I.  R.  9  Eq.  249. 

Another  person,  though  he  may  be  also  an  attesting  witness,  signature  by 
may  by  the  testator's  direction  sign  the  testator's  name,  or  *^° ' 
impress  a  stamp  with  the  testator's  name  engraved  on  it,  or 
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Cliap.  IT. 


Connection  of 
signature 
with  will. 


Position  of 
signature. 


sign  his  own  name  on  behalf  of  the  testator.  Jenkyns  v. 
Gaisford,  11 W.  E.  854 ;  3  Sw.  &  T.  93 ;  Clarke's  Case,  2  Curt. 
329  ;  In  bonis  Bailey,  1  Curt.  914  ;  Smith  v.  Harris,  1  Rob.  262. 
The  sheets  of  which  a  will  consists  need  not  be  severally 
signed  by  the  testator  nor  be  connected  together,  but  they 
must  be  in  the  same  room  where  the  execution  took  place. 
Greffory  v.  Queen's  Proctor,  4  N.  of  C.  620  ;  Marsh  v.  Marsh, 

1  Sw.  &  T.  528  ;  Bond  v.  Seawell,  3  Burr.  1773. 

And  the  signature  must  be  physically  connected  with  the 
will.  In  bonis  Horsford,  3  P.  &  D.  211 ;  In  bonis  M^Key, 
I.  E.  11  Eq.  220. 

By  the  Wills  Act  Amendment  Act,  1852  (15  &  16  Vict, 
c.  24),  sect.  1,  it  is  provided  that  a  will  shall  be  valid  if  the 
signature  shall  be  so  placed  at  or  after  or  following  or  under 
or  beside  or  opposite  to  the  end  of  the  will,  that  it  shall  be 
apparent  on  the  face  of  the  will  that  the  testator  intended  to 
give  effect  by  such  his  signature  to  the  writing  signed  as  his 
will  (a),  and  no  will  shall  be  affected  by  the  circumstance 
that  the  signature  shall  not  follow,  or  be  immediately  after 
the  foot,  or  end  of  the  will,  or  by  the  circumstance  that  a 
blank  space  shall  intervene  between  the  concluding  word  of 
the  will  and  the  signature,  or  by  the  circumstance  that  the 
signature  shall  be  placed  among  the  words  of  the  testimonium 
clause,  or  of  the  clause  of  attestation  (b),  either  with  or  with- 
out a  blank  space  intervening,  or  shall  follow  (c)  or  be  after, 
or  under,  or  beside  the  names  or  one  of  the  names  of  the 
subscribing  witnesses,  or  by  the  circumstance  that  the  signature 
shall  be  on  a  side  or  page  or  other  portion  of  the  paper  or 
papers  containing  the  will  whereon  no  clause,  or  paragraph, 
or  disposing  part  of  the  will  shall  be  written  (d)  above  the 
signature,  or  by  the  circumstance  that  there  shall  appear  to 
be  suflScient  space  (e)  on  or  at  the  bottom  of  the  preceding 
side  or  page,  or  other  portion  of  the  same  paper  on  which 
the  will  is  written  to  contain  the  signature.  In  bonis  Jones ^ 
34  L.  J.  P.  41 ;  4  Sw.  *&  T.  1 ;  ///  bonis  Williams,  1  P.  &  D. 
4;  In  bonis  Coombs,  1  P.  &  D.  302;  In  bonis  Fuller,  (1892)  P. 
377  ;  In  bonis  Ffrench,  23  L.  R.  Ir.  433  (a) ;  In  bonis  Walker, 

2  Sw.  &  T.  354 ;  In  bonis  Casmore,  1  P.  &  D.  653 ;  In  bonis 
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Peam,  1  P.  D.  70  (b)  ;  In  bonis  Pvddpphatt,  2  P.  &  D.  97 ;      Chap.  IV. 

In  bonis  Horsford,  3  P.  &  D.  211  (c);  In  bonis  Wi-ight,    30 

L.  J.  P.  104 ;  4  Sw.  &  T.  85 ;  Hunt  v.  Hunt,  1  P.  &  D.  209  ; 

In  bonis  Archer,  2  P.  &  D.  252 ;  In  bonis  Wottony  3  P.  &  D. 

159 ;  Royle  v.  Harris,  (1895)  P.  163  ;  In  bonis  Gilbert,  78  L.  T. 

762  (d)  ;  In  bo7iis  Willimns,  1  P.  &  D.  4  (e). 

The  same  section  enacts  that  no  signature  shall  be  operative  Words  under 
to  give  effect  to  any  disposition  or  direction  which  is  under- 
neath or  which  follows  it,  nor  shall  it  give  effect  to  any  dis- 
position or  direction  inserted  after  the  signature  shall  be 
made.  See  In  Inmis  Greator,  2  Jur.  N.  S.  1172 ;  In  bonis 
Dallow,  1  P.  &  D.  189 ;  In  bonis  Ainsivorth,  2  P.  &  D.  151 ; 
In  bonis  Dearie,  39  L.  T.  93 ;  In  bonis  Arthur,  2  P.  &  D, 
273 ;  In  re  White,  (1896)  1  Ir.  269. 

It  is  a  question  of  fact  whether  a  disposition  is  underneath 
or  follows  a  signature.  For  instance,  if  a  testator  begins 
halfway  down  the  page  and  fills  the  lower  part  of  the  page 
and  then  goes  to  the  top  of  the  same  page  and  signs  below 
what  he  last  writes,  then  as  the  part  first  written  is  in  context 
anterior  to  the  signature  it  may  be  considered  as  following 
that  context.     In  bonis  Kempton,  3  Sw.  &  T.  427. 

And  in  some  cases  words  following  the  signature,  but  con- 
nected with  the  will  by  asterisks,  have  been  treated  as 
interlineations  and  admitted  to  probate.  In  bonis  Birt,  2 
P.  &  D.  214  ;  Jn  bonis  Greenwood,  (1892)  P.  8. 

If  the  signature  of  the  testator  intended  to  be  in  execution 
of  the  will  is  followed  by  words  intended  to  form  part  of  the 
will,  effect  may  be  given  to  the  part  of  the  will  preceding  the 
signature,  if  that  part  in  effect  constitutes  the  whole  of  the 
dispositive  portion  of  the  will.  Keatinrf  v.  Brooks,  2  Curt. 
421 ;  4  N.  of  C.  260 ;  /;/  bonis  Davis,  3  Curt.  748 ;  In  bonis 
Cotton,  6  N.  of  C.  307;  1  Eob.  658;  see  In  bonis  Topham, 
7  N.  of  C.  272 ;  2  Rob.  189  ;  Sweetland  v.  Sweetland,  4 
Sw.  k  T.  6  (in  which  case  the  question  was  whether  there 
was  a  due  execution  of  any  part  of  the  will);  In  bonis  Wrap, 
31  W.  R.  476 ;  In  bonis  Anstee,  (1898)  P.  288. 

The  same  rule  applies  if  the  words  following  the  signature 
contain  unimportant  bequests  or  appoint  executors  only.     In 
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Chap.  IV. 


2.  Signature 
must  be 
witnessed. 


Will  not  Toid 
for  incom- 
petency of 
witness. 


a.  Signature 
made  in 
presence  of 
witnesses. 


bonis  Standley^  7  N.  of  C.  69 ;  1  Rob.  755  ;  In  bonis  Amissy 
7N.  of  C.  274;  2  Rob.  116. 

Signature  in  the  middle  or  in  the  margin  of  the  will  is  not 
a  sufficient  signature.  Margary  v.  Robinson,  12  P.  D.  8 ;  In 
bonis  Hughes,  12  P.  D.  107. 

In  the  second  place,  the  signature  shall  be  made  or  acknow- 
ledged by  the  testator  in  the  presence  of  two  or  more  witnesses 
present  at  the  same  time. 

The  signature  of  the  testator  must  be  written  or  acknow- 
ledged by  the  testator  in  the  presence  of  both  witnesses 
together,  before  either  of  them  attest  and  subscribe  the  will. 
In  bonis  AUen,  2  Cm-t.  331 ;  In  bonis  Ohling,  ib.  865 ;  In  bonis 
Byrd,  3  ib.  117 ;  Moore  v.  King,  ib.  243  ;  Pennant  v.  Kings- 
coie,  ib.  643  ;  In  bonis  Summers,  2  Rob.  295  ;  Cooper  v.  Bockett, 
3  Curt.  648  ;  4  Moo.  P.  C.  419 ;  Hindmarsh  v.  Charlton,  1 
Sw.  &  T.  433 ;  8  H.  L.  160 ;   Wyatt  v.  Ben-y,  (1893)  P.  5. 

The  Wills  Act  (1  Vict.  c.  26),  sect.  14,  provides  that  if  any 
person  who  shall  attest  the  execution  of  a  will  shall,  at  the 
time  of  the  execution  thereof  or  at  any  time  afterwards,  be 
incompetent  to  be  admitted  a  witness  to  prove  the  execution 
thereof,  such  will  shall  not,  on  that  account,  be  invalid. 

Sect.  15  enacts  in  effect  that  a  will  attested  by  a  beneficiary 
under  the  will  is  valid,  though  the  gift  to  the  attesting  witness 
is  void.     See  pp.  108,  109. 

Sect.  16  enacts  that,  in  case  by  any  will  any  real  or  per- 
sonal estate  shall  be  charged  with  any  debt  or  debts,  and  any 
creditor,  or  the  wife  or  husband  of  any  creditor,  whose  debt 
is  so  charged,  shall  attest  the  execution  of  such  will,  such 
creditor,  notwithstanding  such  charge,  shall  be  admitted  a 
witness  to  prove  the  execution  of  such  will,  or  to  prove  the 
validity  or  invalidity  thereof. 

Sect.  17  enacts  that  no  person  shall,  on  account  of  his  being 
an  executor  of  a  will,  be  incompetent  to  be  admitted  a  witness 
to  prove  the  execution  of  such  will  or  a  witness  to  prove  the 
validity  or  invalidity  thereof. 

Where  the  testator  writes  something  on  the  will  in  the 
presence  of  the  witnesses  summoned  to  attest  the  will,  it  will 
be  presumed  that  he  wrote  his  signature,  though  the  witnesses 


ACKNOWLEDGMENT.  29 

may  not  see  the  signature  and  may  not  know  that  the  docu-      Chap.  IV. 
ment  is  his  will.     Smith  v.  Smith,  1  P.  &  D.  143  ;  see  Wright 
V.  Sanderson,  9  P.  D.  149 ;   Woodhouse  v.  Ihdfour,  18  P.  D.  2. 

The  acknowledgment  may  be  by  gestures.     In  bonis  Davies,  6.  Acknow- 
2  Rob.  337  ;  In  bonis  Owston,  10  W.  R.  410.  It^ure  °^ 

Acknowledgment  by  a  third  person  in  the  hearing  of  the  ^"^^  "^^ 
testator,  and  acquiesced  in  by  him,  is  an  acknowledgment 
by  the  testator.  In  bonis  Jones,  Dea.  &  Sw.  3 ;  In  bonis 
Bosanquet,  2  Rob.  677;  Fanldsy.  Jackson,  6  N.  of  C,  supp. 
12 ;  Inglesant  v.  Inglesant,  3  P.  &  D.  172 ;  In  bonis  Bishop, 
30  W.  R.  667. 

It  is  clear  that  if    the   will  is  acknowledged  to  be    the  wm  acknow- 

ledgecl ; 

testator's  will,  and  the  witnesses  see   the  signature  of  the  signature  seen, 
testator,  that  is  sufficient.     In  bonis  Dinmore,  2  Rob.  641  ; 
In  bonis  Philpot,  3  N.  of  C.  2.  * 

There  is  no  sufficient  acknowledgment,  if  the  signature  of  Will  acknow- 
the  testator  is  covered  up,  so  that  the  attesting  witnesses  tare  not  seen. 
do  not  see  it.       Hudson  v.  Parker,  1    Rob.    14 ;    In    bonis 
Gnnstan ;  Blake  v.  Blake,  7  P.  D.  102,  overruling  Gwillim  v. 
Gtcillim,  3  Sw.  &  T.  200 ;    29  L.  J.  Prob.  31;    Beckett  v. 
Howe,  2  P.  &  D.  1. 

It  seems  there  may  be  a  sufficient  acknowledgment,  if  the 
testator's  signature  might  have  been  seen  by  the  witnesses, 
if  they  had  looked,  though  they  may  swear  that  they  did  not 
in  fact  see  it.  In  bonis  Gnnstan ;  Blake  v.  Blake,  7  P.  I).  102  ; 
see  KeUy  v.  Keatinge,  I.  R.  6  Eq.  176 ;  Lloyd  v.  Roberts,  12 
Moo.  P.  C.  168 ;  Cooper  v.  Bockett,  4  Moo.  P.  C.  419 ;  Blake 
V.  Knight,  3  Curt.  647  ;  In  bonis  Huckvale,  1  P.  &  I).  376 ; 
In  bonis  Beam,  1  P.  D.  71. 

A  request  to  sign  a  paper  not  declared  to  be  a  will,  when  Signature 

'  seen  *  will  not 

the  witnesses  see    the   signature   of   the  testator,  though  it  acknowledged. 

is  not  acknowledged  by  him  as  his  signature,  is  sufficient. 

Keiguin  v.  Keigwin,  3  Curt.  607  ;  Gaze  v.  Gaze,  3  Curt.  451  ; 

In  bonis  Ashmore,  3  Curt.  766 ;  In  bonis  Thompson,  4  N.  of  C. 

643  ;  Favhls  v.  Jackson,  6  N.  of  C,  suppl.  1 ;    Leech  v.  Bates, 

6  N.  of  C.  704  ;  Inglesant  v.  Inglesant,  3  P.  &  D.  172  ;    />a?;7- 

tree  dt  Butcher  v.  Fasulo,  13  P.   D.   67,  102 ;    see,  however,. 

In  bonis  Arthur,  2  P.  &  D.  273. 
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Chap.  IV. 

Signature  not 
seen  ;  will  not 
acknowledged. 


3.  Signature 
by  witnesses. 


Witnesses 
need  not  sign 
in  each  other's 
presence. 


Presence  of 
the  testator. 


But  a  mere  request  to  witnesses  to  attest  an  instrument,  the 
nature  of  which  is  not  explained  to  them,  and  the  signature 
to  which  they  do  not  see,  is  not  sufficient.     la  bonis  Ashton, 

5  N.  of  C.  548  ;  In  bonis  Rawlins,  2  Curt.  326 ;  In  bonis 
Hammond,  3  Sw.  &  T.  90  ;  In  bonis  HarHson,  2  Curt.  863  ; 
In  bonis  Pearson,  33  L.  J.  P.  177  ;  Ilott  v.  Genge,  8  Curt.  160; 

4  Moo.  P.  C.  265  ;  Hudson  v.  Parker,  1  Rob.  14;  In  bonis 
Trinder,  3  N.  of  C.  275  ;  Shair  v.  Necille,  1  Jur.  N.  S.  408 ; 
In  bonis  Swinford,  1  P.  &  D.  630 ;  Pearson  v.  Pearson, 
2  P.  &  D.  451 ;  Fischer  v.  Popliam,  3  P.  &  D.  246. 

When  the  testator's  will  is  signed  by  some  other  person  by 
his  direction,  the  signature  must  be  acknowledged  by  the 
testator  in  presence  of  two  witnesses ;  it  is  not  sufficient  that 
the  witnesses  see  the  signature  written  if  they  are  not  present 
when  the  testator  directs  the  signature  to  be  made,  and  the  will 
is  not  acknowledged  as  a  will.     Burke  v.  Moore,  I.  R.  9  Eq.  609. 

In  the  third  place,  such  witnesses  shall  attest  and  sub- 
scribe the  will  in  the  presence  of  the  testator,  but  no  form 
of  attestation  is  necessary. 

The  witnesses  must  subscribe  in  the  presence  of  the  testator, 
but  they  need  not  subscribe  in  the  presence  of  each  other. 
White  V.  British  Museum,  6  Bing.  310 ;  FavMs  v.  Jackson, 

6  N.  of  C,  suppl.  1 ;  In  bonis  Webb,  1  Jur.  N.  8. 1096 ;  2  ib.  309  ; 
Sullivan  v.  Sullivan,  3  L.  R.  Ir.  299  ;  see  Casement  v.  Fidton, 

5  Moo.  P.  C.  14. 

The  witnesses  will  be  considered  to  have  subscribed  in  the 
presence  of  the  testator  if,  under  the  circumstances,  the  testator 
might  have  seen  them  if  he  had  chosen  to  look,  though  he  may 
not  have  seen  them.  Shires  v.  Glascock,  2  Salk.  688  ;  Davy  v. 
Smith,  3  Salk.  395  ;  Todd  v.  Winchelsea,  M.  &  Malk.  12 ; 
1  C.  &  P.  488 ;  Casson  v.  Dade,  1  B.  C.  C  99  ;  Doe  v.  Manifold, 

1  M.  &  S.  249  ;  Windielsea  v.  Wauchope,  3  Buss.  441 ;  In  bonis 
Newman,  1  Curt.  914 ;  In  bonis  Ellis,  2  ?7>.  395 ;  Xewton  v. 
Clarke,  2  ib.  320 ;  In  bonis  Colman,  3  ib,  118 ;   Tribe  v.  Tribe, 

7  N.  of  C.  132  ;  1  Rob.  775  ;  Norton  v.  Bazett,  Dea.  &  Sw.  259 ; 

2  Jur.  N.  S.  766  ;  3  Jur.  N.  8.  1084 ;  In  bonis  Trimnell, 
11  Jur.  N.  8.  248 ;  In  bonis  Piercy,  1  Rob.  278  ;  Jenner  v. 
Fjinch,  5  P.  D.  106. 
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The  signatures  of  the  witnesses  need  not  be  in  any  particular     Chap.  iv. 
part  of  the  will,  if  it  appears  that  they  were  intended  to  attest  Position  of 
the  operative  signature  of  the  testator.  In  bonis  Daris,  3  Curt.  «*«"^*"^®^- 
748 ;    In  bonis  Cliamney,  1  Eob.  757  ;    Roberts  v.   Phillips, 
4  E.  &  B.  450;  In  bonis  Wilson,  1  P.  &  D.  269;  In  bonis 
Pearse,  1  P.  &  D.  382 ;  In  bonis  Braddock,  1  P.  D.  433  ;  In 
bonis  Streatley,  (1891)  P.  172. 

But  the  signatures,  if  not  on  the  same  paper  as  the  will,  Signaturee 
must  be  on  a  paper  physically  connected  with  it.    In  bonis  West,  nected  with 
12  W.  E.  89 ;  In  bonis  Saimchrs,  31 L,  J.  P.  53 ;  Cook  v.  Lambert,  '^^' 
82  L.  J.  P.  93 ;  3  Sw.  &  T.  46  ;  In  bonis  Gausden,  2  Sw.  &  T.  362 ; 
In  bonis  M'Key,  I.  E.  11  Eq.  220 ;  In  bonis  Braddock,  1  P.  D.  433. 

Where  the  testator  signs  the  will,  and  the  witnesses  sign  a 
duplicate,  the  will  is  not  suflSciently  attested.  In  bonis  Hatton, 
6  P.  D.  204. 

The  witnesses  must  attest  the  signature,  which  is  intended  Witnesses 
as  an  execution  of  the  will ;  and  where  there  are  several  signa-  SJ!J»tive^* 
tures,  the  attestation  of  any  but  that  intended  as  an  execution  "gna^'ire. 
of  the  will  is  invalid  to  give  effect  to  the  will  or  any  part  of  it. 
In  bonis  MaHin,  6  N.  of  C.  694  ;  1  Eob.  712  ;  Ewni  v.  Franklin, 
Deane,   7 ;   1   Jur.  N.    S.  1220 ;    Sweetland  v.   Sweetland,  4 
Sw.  &  T.  6  ;  34  L.  J.  P.  42  ;  13  W.  E.  504  ;  Phijyps  v.  H(de, 
3  P.  &  D.  166 ;  In  bonis  Dilkes,  3  P.  &  D.  164. 

The  attesting  witnesses  must  subscribe  with  the  intention,  intention  to 
that  the  subscriptions  made  should  be  a  complete  attestation  of 
the  will,  and  evidence  is  admissible  to  show  whether  such  was 
the  intention  or  not.  In  bonis  Wilson,  1  P.  &  D.  269 ;  In 
bonis  Shannan,  1  P.  &  D.  661 ;  Grijiths  v.  Griffiths,  2  P.  &  D. 
300 ;  In  bonis  Murphy,  I.  E.  8  Eq.  300. 

Adding  an  address  to,  or  correcting  a  signature  already 
made,  or  writing  a  christian  name  when  the  witness  is  unable 
to  complete  his  signature,  is  insufficient.  In  bonis  Trevanion, 
2  Eob.  315  ;  14  Jur.  919  ;  Hindmarsh  v.  Charlton,  1  8w.  &  T. 
433 ;  8  H.  L.  160  ;  In  bonis  Maddock,  3  P.  &  D.  169 ;  M'Conville 
V.  M'Creesh,  3  L.  E.  Jr.  73. 

So  a  witness  writing  the  name  of  a  second  witness  opposite 
the  mark  of  the  latter  cannot  be  said  to  subscribe.  In  bonis 
Eynon,  3  P.  &  D.  92. 
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Chap.  IV.  A  signature  made  without  any  intention  of  attesting  will 

be   excluded   from  probate.     In   bonis   Sharman,  1  P.  &  D- 

661;    In  bonis  Murphy,  I.  E.  8  Eq.   300;    In  boni^  Smith, 

16  P.  D.  2. 

Form  of  Witnesses  need  not  sign  by  name ;  initials,  or  a  description, 

or  a  mark,  are  suflScient.  In  Imnis  Christian,  2  Rob.  110; 
7  N.  of  C.  265  ;  In  bonis  Martin,  6  N.  of  C.  694 ;  In  bonis 
Sperling,  3  Sw.  &  T.  272  ;  12  W,  R.  354 ;  In  bonis  Amiss, 
2  Eob.  116  ;  In  bonis  Ashmore,  3  Curt.  756; 

But  a  seal  is  insuflScient.     In  bonis  Byrd,  3  Curt.  117. 

One  witness  cannot  sign  for  another.  In  bonis  llliite,  2 
N.  of  C.  461 ;  In  bonis  Middleton,  38  L.  J.  P.  16;  Re  Duggins, 
89  L.  J.  P.  24. 

Nor  can  a  third  person  sign  for  a  witness.  In  bonis  Cope, 
2  Rob.  335  ;  Pryor  v.  Pryor,  20  L.  J.  P.  114. 

And  a  witness  cannot  sign  in  the  name  of  another  person. 
In  bonis  Leverington,  11  P.  D.  80. 

But  a  witness  or  a  third  person  may  guide  the  hand  of  the 
second  witness,  or  may  subscribe  for  the  witness  if  the  witness 
holds  the  top  of  the  pen  while  the  signature  is  being  made. 
Hairison  v.  Elviii,  3  Q.  B.  117;  2  G.  &  D.  769;  In  bonis 
Fiith,  4t  Jur.  N.  S.  288 ;  27  L.  J.  P.  6 ;  In  bonis  Lewis, 
31  L.  J.  P.  153;  7  Jur.  N.  S.  688;  see  In  })onis  Kilcher, 
6  N.  of  C.  15. 

The  papers  found  at  the  testator's  death  to  compose  his  will 
must,  in  the  absence  of  proof  to  the  contrary,  be  presumed 
to  be  the  will  executed  by  him.  Gregory  v.  Queen's  Proctor, 
4  N.  of  C.  620  ;  Marsh  v.  Marsh,  1  Sw.  &  T.  528  ;  Ilees  v. 
Rees,  3  P.  &  D.  84. 
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CHAPTER    V. 

ALTERATlONti,    INTERL1NKATI0N8,    AND    ERASURES. 

It  is  immaterial  that  the  will  contains  blank  spaces  or  even    _^^lT' 
a  blank  page.     Cornehy  v.  Gibbons,  1  Rob.  705  ;  In  bonis  Rice,  Blank  spaces. 
I.  R.  5  Eq.  176  ;  In  bonis  WotUm,  3  P.  &  D.  159. 

Oral  and  written  declarations  of  a  testator  made  before 
or  after  the  execution  of  the  will  are  admissible  in  evidence 
for  the  purpose  of  showing  what  were  the  constituent 
parts  of  the  will  at  the  time  of  execution.  Gould  v.  Lakes, 
6  P.  D.  1. 

Where  a  will  contains  obliterations,  additions,  or  other  altera-  Evidence 
tions,  evidence  must,  if  possible,  be  produced  to  show  when  Jio^  mad^ 
they  were  made.     In  bonis  Hindmarch,  1  P.  &  D.  307  ;  In 
bonis  Duffy,  I.  R.  5  Eq.  506  ;  Moore  v.  Mooi'e,  I.  R.  6  Eq.  166  ; 
In  bonis  Tqjige,  66  L.  T.  60. 

For  this  purpose  declarations  of  the  testator  with  regard  to 
his  testamentary  intentions  made  before  the  date  of  the  will 
are  admissible.  Doe  v.  Palmer,  16  Q.  B.  747  ;  In  bonis  Sykes, 
8  P.  &  D.  26  ;  Dench  v.  Dench,  2  P.  D.  60. 

The  fact  that  a  date  earlier  than  the  date  of  the  will  is 
annexed  to  alterations  is  not  alone  sufficient  to  show  that 
they  were  made  before  execution.  In  bonis  Adamson,  3 
P.  &  D.  253. 

As  to  the  proper  inference  where  there  is  evidence  that 
some  at  least  of  the  alterations  in  a  will  were  made  before 
execution,  see  Williams  v.  Ashton,  1  J.  &  H.  115  ;  Moore 
v.  Moore,  I.  R.  6  Eq.  166  ;  Doherty  v.  Dwyer,  25  L.  R. 
It.  297. 

Alterations  made  in  ink  before  execution  will  be  presumed  ^'^'^"Jtera^ 

T.W.  D  tion. 
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Chap.  V. 


Deliberative 
alterations. 


FreBomption 
as  to  date  of 
alteration. 


Alterations 
afterdate  of 
will  and 
before  codicil. 


Wills  Act, 

8.21. 


to  be  final.  Gann  v.  Gregory,  3  D.  M.  &  G.  780 ;  Ibbott  v.  Bell, 
35  B.  395. 

Alterations  made  before  execution  in  pencil,  the  will  being 
written  in  ink,  are  prima  facie  deliberative,  and  the  original 
writing  will  have  eflfect.  Hawkes  v.  Hatvkes,  1  Hag.  322 ; 
Edward  v.  Astiey,  ib.  490 ;  Ravenscroft  v.  Hunter,  2  ib.  68 ; 
Parkin  v.  Bainlrridge,  3  Phillim.  321 ;    Lavender  v.  Adama, 

1  Add.  403 ;  Bateman  v.  Pennington,  3  Moo.  P.  C.  223 ; 
Francis  v.  Grover,  5  Ha.  39 ;  In  bonis  Hall,  2  P.  &  D. 
256 ;  In  bonis  Adams,  ib.  367.  See  In  bonis  Bellamy,  14 
W.  R.  501. 

Alterations  and  additions  made  in  a  will  complete  without 
them  must  be  presumed,  in  the  absence  of  evidence,  to  have 
been  made  after  the  execution  of  the  will  or  any  subsequent 
codicil.  Cooper  v.  Bockett,  4  N.  of  C.  685 ;  4  Moo.  P.  C.  419  ; 
Simmons  v.  RudaU,  1  S.  N.  S.  115 ;  GreviUe  v.  Tylee,  7  Moo. 
P.  C.  320 ;  Gann  v.  Gregory,  3  D.  M.  &  G.  780 ;  Doe  v. 
Palmer,  16  Q.  B.  747  ;  Williams  v.  Ashton,  1  J.  &  H.  115  ; 
Christmas  v.  Whinyates,  3  Sw.  &  T.  81 ;  In  bonis  Sykes, 
3P.  &D.  26. 

Alterations  and  additions  made  in  a  will  which  would  be 
incomplete  without  them,  must  be  presumed  to  have  been  made 
before  execution.  In  bonis  Cadge,  1  P.  &  D.  543 ;  Birch  v. 
Birch,    1    Rob.   675 ;    6   N.   of   C.    581 ;    In   bonis   Swinden, 

2  Rob.  192;  GreviUe  v.  Tylee,  7  Moo.  P.  d  820;  In 
bonis  Birt,  2  P.  &  D.  214 ;  In  bonis  Adams,  ib.  367 ;  In 
bonis  King,  23  W.  R.  552.  See,  however,  In  bonis  White, 
30  L.  J.  P.  55. 

Interlineations  and  alterations  made  in  a  will  which  is  after- 
wards confirmed  by  a  codicil  are  admitted  to  probate  if  it 
appears  from  the  codicil  or  otherwise  that  they  were  made 
before  the  execution  of  the  codicil.  Tyler  v.  Merchant  Taylors*, 
15  P.  D.  216 ;  In  bonis  Heath,  (1892)  P.  253. 

The  Wills  Act  (1  Vict.  c.  2B),  sect.  21,  enacts  that  no 
obliteration,  interlineation,  or  other  alteration  made  in  any 
will  after  the  execution  thereof  shall  be  valid  or  have  any 
effect,  except  so  far  as  the  words  or  effect  of  the  will  before 
such  alteration  shall  not  be  apparent,  unless  such  alteration 
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shall  be  executed  in  like  manner  as  hereinbefore  is  required  ^^'^P-  ^' 
for  the  execution  of  the  will ;  but  the  will,  with  such  alteration 
as  part  thereof,  shall  be  deemed  to  be  duly  executed  if  the 
signature  of  the  testator  and  the  subscription  of  the  witnesses 
be  made  in  the  margin,  or  on  some  other  part  of  the 
will  opposite  or  near  to  such  alteration,  or  at  the  foot  or 
end  of  or  opposite  to  a  memorandum  referring  to  such 
alteration,  and  written  at  the  end  or  some  other  part  of 
the  will. 

An  alteration  opposite  which  the  testator  and  two  witnesses 
have  set  their  initials  in  the  margin  is  sufBiciently  executed 
under  this  section.  In  bonis  Blewitt,  49  L.  J.  P.  31 ;  5  P.  D. 
116 ;  see,  too,  In  bonis  Treeby,  3  P.  &  D.  242 ;  In  bonis  Shearn, 
50  L.  J.  P.  15. 

A  sentence  commenced  on  the  second  page  and  carried  over 
to  the  third  was  admitted  to  probate,  though  the  testator  and 
witnesses  had  initialled  only  the  second  page.  In  bonis 
Wilkinson,  6  P.  D.  100. 

Where    the    original   is  completely    obliterated    and    not  ObUteration 
ascertainable,  the  will  must  be  considered  blank,  so  far  as  the  ^™^ 
obliteration,  interlineation  or  other  alteration  is  concerned.    In 
bonis  Ibbetson,  2  Curt.  337 ;  Toicnley  v.  Watson,  3  Curt.  761 ; 
In  bonis  James,  1    Sw.  &   T.  238 ;    Doherty  v.  Dwyer,  25 
L.  R.  Ir.  297. 

The  Court  will  only  endeavour  to  discover  the  original  by 
the  use  of  glasses  or  similar  means,  and  not  by  the  use  of 
chemicals,  or  removal  of  any  substance  from  the  will.  In  bonis 
Bearan,  2  Curt.  369 ;  In  bonis  Horsford,  3  P.  &  D.  211 ;  In  re 
Nelson,  I.  R.  6  Eq.  569 ;  In  bonis  Brasier,  1899)  P.  36.  See 
Lushington  v.  Onsloiv,  6  N.  of  C.  183 ;  Fftnch  v.  Combe,  (1894) 
P.  191. 

But  where  a  testatrix  wrote  something  on  the  back  of  a 
codicil  and  subsequently  pasted  a  piece  of  blank  paper  over  the 
writing,  it  was  held  that  the  paper  might  be  removed.  In  bonis 
GUbert,  (1898)  P.  183. 

It  appears  to  be  clear  that  no  external  evidence  would  be 
admitted  to  show  what  the  original  words  were,  except  in  a 

case  of  dependent  relative  revocation  (see  jpost,  p.  41).   In  bonis 

D  2 
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Chap.  V.  Horsford,  3  P.  &  D.  211 ;  In  re  NeUm,  I.  E.  6  Eq.  569.  See 
Tonnley  v.  Watson,  3  Curt.  761  ;  Jefei^  v.  Cancer  Hospital, 
67  L.  T.  600. 

The  decision  of  the  Probate  Division  upon  a  question  of 
interlineation  will  be  adopted  upon  a  question  relating  to  a 
devise  of  realty  under  the  same  will.  In  re  Cruttenden ; 
Davey  v.  Lansdell,  30  W.  E.  57. 
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CHAPrER   VI. 

REVOCATION. 

Sect.  18  of  the  Wills  Act  enacts  that  every  will  made  by     ^^'^P*  ^• 


a  man  or  woman  shall  be  revoked   by  his  or  her  marriage  Will  to  be 

i  TBvokfid  bv 

(except  a  will  made  in  exercise  of  a  power  of  appointment  maxnage. 
when  the  real  or  personal  estate  thereby  appointed  would  not 
in  default  of  such  appointment  pass  to  his  or  her  heir, 
customary  heir,  executor,  or  administrator,  or  the  person 
entitled  as  his  or  her  next  of  kin,  under  the  Statute  of 
Distributions). 

As  to  the  adoption  by  foreigners  of  English  law,  when  they 
marry  in  England,  see  Loustalan  v.  Loustalan,  81  L.  T.  459, 
rev.  48  W.  R.  609. 

Where  a  will  made  in  exercise  of  a  power  which  would  not 
be  revoked  by  marriage  disposes  of  other  property  of  the 
testator,  it  will  be  revoked  by  marriage  only  so  far  as  regards 
the  property  not  subject  to  the  power.  In  bonis  liussell,  15 
P.  D.  111. 

A   will,   though   made   in   contemplation   of  marriage,  is 
revoked  by  marriage.     /;/  bonis  Cadyicokl^  1  Sw.  &  T.  34; 
Marston   v.  Doe  d.  Fox,   8  A.  &  E.  14;   Israeli  v.  Rodon 
2  Moo.  P.  C.  51. 

A  will  made  in  exercise  of  a  power  is  not  revoked  by  marriage  will  under 
where  the  heir,  executor,  or  administrator,  or  statutory  next  of  p^^®'* 
kin,  would  not  in  all  events  take  in  default  of  appointment. 
In  bonis  Fenwick,  1  P.  &  D.  319  ;  In  bonis  Worthivf/ton,  20 
W.  R.  260. 

Nor  is  such  a  will  revoked  by  marriage  if  the  persons 
taking  in  default  of  appointment,  though  they  may  in  fact  be 
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Cliap.  VI.  the  heir  or  statutory  next  of  kin  of  the  donee  of  the  power,  do 
not  take  in  that  capacity  under  the  instrument  creating  the 
power. 

Thus  the  will  is  not  revoked  if  the  gift  in  default  of  appoint- 
ment is  to  children  of  the  testator,  or  to  the  next  of  kin  simply 
instead  of  statutory  next  of  kin.  In  bonis  Fitzroy,  1  Sw.  &  T. 
183;  In  bonis  McVicar,  1  P.  ife  D.  671 ;  see  In  bonis  Russell, 
15  P.  D.  111. 

Where  the  limitation  of  real  estate  in  default  of  appoint- 
ment is  to  the   donee,   her   heirs  or    assigns,    the  will  is 
revoked    by    marriage.       Vaughan    v.    Vandersteffen,   2    Dr. 
165,  168. 
No  wUi  to  be         By  the  Wills  Act  (1  Vict.  c.  26),  sect.  19,  it  is  enacted  that 
presumption.     ^0  will  shall  be  revoked  by  any  presumption  of  an  intention 

on  the  ground  of  an  alteration  of  circumstances. 
No  will  to  be         Sect.  20  enacts  that  **  no  will  or  codicil,  or  any  part  thereof, 

revoked  but 

by  another  shall  be  revoked  otherwise  than  as  aforesaid,  or  by  another 
or  by^dwtruc-'  ^'^^^  ^^  codicil  executed  in  manner  hereinbefore  required,  or  by 
**®^-  some  writing  declaring  an  intention  to  revoke  the  same,  and 

executed  in  the  manner  in  which  a  will  is  hereinbefore 
required  to  be  executed,  or  by  the  burning,  tearing,  or  other- 
wise destroying  the  same  by  the  testator,  or  by  some  person 
in  his  presence,  and  by  his  direction,  with  the  intention  of 
revoking  the  same." 

Where  a  will  has  been  destroyed  against  the  wishes  of  a 
testator,  it  is  doubtful  whether  he  can  subsequently  ratify 
such  destruction.     Mills  v.  Milhvard,  16  P.  D.  20. 

As  to  what  constitutes  a  ''  writing  declaring  an  intention  to 
revoke  the  same,"  see  In  bonis  Gosling,  11  P.  D.  79. 

A  statement  in  the  attestation   clause  of  a  codicil  that  a 
previous  codicil  is  revoked  does  not  revoke  the  codicil.     In 
bonis  Atkinson,  8  P.  D.  165. 
Revocation  Eevocation   while   the    testator    is    of    unsound    mind   is 

while  insane 

invalid.  ineffectual,  though   he    may  subsequently  recover.     BorUise 

V.  Borlase,  4  N.  of  C.  106  ;  Bnmt  v.  Bmnt,  3  P.  k  D.  87  ; 
In  bonis  Hine,  (1893)  P.  282. 

A  will  left  in  the  possession  of  a  testator  who  subsequently 
becomes  insane,  and  revoked  by  him,  must  be  shown  to  have 
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been  revoked  while  he  was  of  sound  mind.    Hams  v.  Berrall,     ^^P*  ^• 
1  Sw.  &  T.  158 ;  Sprigge  v.  Sprigge,  1  P.  &  D.  608. 

Bevocation  is  in  all  cases  a  question  of  intention,  and  if  the  Act  of  de- 
act  done,  though  in  itself  sufficient  to  revoke  a  testamentary  jo^g  animo 
instrument,  can  be  shown  to  have  been  done  for  a  purpose  ''^^occwrf^- 
other  than  revocation,  it  will  not  revoke  the  instrument. 

Thus  destruction  of  a  will  on  the  erroneous  supposition  that 
it  is  invalid  (a),  or  that  it  has  been  revoked  or  become  use- 
less {})),  or  that  another  instrument  is  valid  (c),  will  not  revoke 
the  will.  Giles  v.  Warren,  2  P.  &  D.  401  ;  In  bonis  Thornton, 
14  P.  D.  82  (a)  ;  Scott  v.  Scott,  1  Sw.  &  T.  258  ;  Clarkson  v. 
Clarkson,  2  Sw.  &  T.  497;  81  L.  J.  P.  143;  In  bonis 
Middleton,  3  Sw.  &  T.  688 ;  10  Jur.  N.  S.  1109 ;  Beardsley  v. 
Lacey,  78  L.  T.  25  (b) ;  Hyde  v.  Hyde,  1  Eq.  Ab.  409 ;  Onions 
V.  Tyrer,  1  P.  W.  845 ;  Perrott  v.  Perrott,  14  East,  428  ; 
Dancer  v.  Crabb,  8  P.  &  D.  98  (c). 

Some  of  the  cases  above  cited  have  been  called  cases  of 
dependent  relative  revocation.  They  are  really  cases  in  which 
there  was  no  animus  revocandi  whatever.  The  instruments 
were  destroyed,  not  with  a  view  to  revoke  them,  but  because 
the  testator  thought  they  had  been  revoked. 

In  the  same  way  the  destruction  of  a  codicil  which  has 
revived  a  revoked  will,  will  not  revoke  the  will  if  it  appears 
that  the  codicil  was  destroyed  on  the  supposition  that  the  will 
would  still  stand.     James  v.  Shrimpton,  1  P.  D.  481. 

So,  too,  an  act  of  destruction  done  merely  for  the  purpose  of 
making  a  fair  copy  of  the  will,  or  to  improve  the  handwriting, 
has  no  revocatory  effect.  In  bonis  Kennett,  2  N.  R.  461 ;  In 
bonis  Ajyplebee,  1  Hag.  144 ;  In  bonis  Tozer,  2  N.  of  C.  11. 

A  revocation  made  with  a  view  of  making  or  reviving  some  Dependent 
other  disposition  will  only  take  effect  if  such  other  disposition  revocation, 
is  effectually  made  or  revived.      Onions  v.  Tyrer,  1  P.  W. 
848 ;  2  Vern.  742 ;  Prec.  Ch.  459 ;   1  Eq.  Ab.  408 ;  Ex  parte 
Ilchester,  7  Ves.  848,  872 ;  Lord  Thynne  v.  Stanhope,  1  Add.  52. 

But  to  bring  the  case  within  this  doctrine  it  must  appear 
that  the  testator  considered  the  substitution  of  some  valid 
disposition  as  part  of  the  act  of  revocation  at  the  time  >Yhen 
the  act  was  done. 


40  REVOCATION. 

Chap.  VI.  The  mere  revocation  of  a  will,  followed  by  a  subsequent 

ineffectual  disposition,  will  not  set  up  the  original  will  if  the 
two  acts  are  not  so  connected,  that  it  can  be  said  the  substitu- 
tion of  an  effectual  disposition  was  the  condition  of  the 
revocation  of  the  original  will.  In  bonis  Mitcheson,  32  L.  J,  P. 
202  ;  In  bonis  Weston,  1  P.  &  D.  633 ;  In  bonis  Gentry,  3 
P.  &  D.  80. 

The  point  in  these  cases  is  not,  that  a  revoked  will  is  set  up 
again,  if  a  subsequent  disposition  is  ineffectual,  but  that  the 
original  will  is  not  itself  intended  to  be  revoked,  unless  or  until 
an  effectual  disposition  of  the  property  is  made.  See  Powell 
V.  Powell,  1  P.  &  D.  209 ;  In  bonis  Weston,  1  P.  &  D.  633 ; 
Eckersley  v.  Piatt,  1  P.  &  D.  281;  Cossey  v.  Cossey,  69 
L.  J.  P.  17. 

In  cases  of  revocation  the  intention  of  the  testator  may 
always  be  proved  by  evidence. 
Will  revoked         Thus,  if  a  wiU  is  shown  to  have  been  cancelled  for  the  pur- 
wiii.  pose  of  making  a  fresh  will,  the  original  will  is  not  revoked  if 

no  fresh  will  is  made.  In  bonis  De  Bode,  5  N.  of  C.  189  ;  In 
bonis  Eeles,  2  Sw.  &  T.  600. 

Nor,  under  similar  circumstances,  is  the  old  will  revoked  if 

the  fresh  will,  though  made,  is  not  effectual.     Hyd£  v.  Mason, 

Vin.  Abr.  Devise,  E.  2,  pi.  17  ;  Com.  451 ;   1  Lee,  423,  n.  (a) ; 

Dancer  v.  Crabb,  3  P.  &  D.  98. 

To  set  up  Similarly,  a  will  cancelled  in  order  to  set  up  a  prior  will 

pnor  will.  _  V 

which  cannot  be  so  set  up,  is  not  thereby  revoked.  Powell  v. 
Powell,  1  P.  &  D.  209 ;  see  Diddnson  v.  Swatman,  4  Sw.  &  T. 
205 ;  Eckersley  v.  Piatt,  1  P.  &  D.  281 ;  In  bonis  Weston,  1 
P.  &  D.  633 ;   Welch  v.  Gardner,  51  J.  P.  760. 

Perhaps  where  a  will  is  cancelled  upon  the  execution  of 
another  invalid  instrument  which  differs  from  the  cancelled 
will  only  in  matters  of  detail,  such  as  the  persons  appointed 
trustees,  the  fact  that  the  dispositions  in  the  two  documents 
are  the  same  would,  even  in  the  absence  of  express  evidence 
of  intention,  be  suf&cient  to  show  that  the  prior  will  was  only 
intended  to  be  revoked  if  the  second  instrument  was  effectual. 
See  Onions  v.  Tyrer,  1  P.  W.  348  ;  Short  v.  Smith,  4  East, 
419 ;  In  bonis  Middleton,  3  Sw.  &  T.  683. 
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Upon  the  same  principle,  when  the  amount  of  a  bequest  is     ^*P-  '^• 
obliterated  after  the  execution  of  the  will,  and  a  diiferent,  even  obliteration 
though  it  may  be  a  smaller,  amount  is  written  over  or  inter-  J'^.g^y.  ^ 
lineated,  the  substituted  bequest  being  incapable  of  taking 
effect,  the  original  bequest  remains,  the  inference  being  that  it 
was  the  testator's  intention  to  revoke  the  original  bequest  only 
if  the  substituted  bequest  was  effectually  made.     Brooke  v. 
Kent,  3  Moo.  P.  C.  334,  overruling  In  bonis  Broole,  2  Curt. 
343 ;  Soar  v.  Dolmun,  3  Curt.  121,  overruling  S.  C.  nom.  In 
bonis  liippin,  2  Curt.  332 ;  In  bonis  Horsford,  3  P.  &  D.  211 ; 
In  re  Nelson,  I.  R.  6  Eq.  569 ;  Sfurton  v.  Whellock,  31  W.  E. 
382 ;  see  Kirke  v.  Kirke,  4  Buss.  435 ;  Ijovke  v.  James,  11 
M.  &  W.  901 ;  Winson  v.  Pratt,  2  B.  &  B.  650.     The  case  of 
In  bonis  IJvoek,  1  Curt.  906,  is  overruled. 

In  such  a  case  evidence  is  admissible  to  show  what  the 
original  legacy  was,  and  if  necessary  the  Court  will  employ 
chemical  means  to  ascertain  it.  In  bonis  HorRford,  supra — 
see  ante,  p.  35. 

If  there  is  an  erasure  simply,  without  any  substitution  or  Eraaure 
interlineation,  the  doctrine  does  not  apply,  even  though  the  interlineation. 
erasure  may  be  of  part  of  a  legacy — as  for  instance,  where  a 
legacy  of  one  hundred  and  fifty  pounds  is  given,  and  the  words 
"  and  fifty  "  are  erased.   In  bonis  Ibbetson,  2  Curt.  337 ;  In  bonis 
nmsford,  3  P.&  D.  211 ;  In  re  Nelson,  I.  E.  6  Eq.  569. 

Upon  similar  principles,  when  the  name  of  an  executor  has  Bnwure  of 
been  obliterated  and  another  executor  substituted  after  the  executor. 
execution  of  the  will,  the  name  of  the  original  executor  w^ill  be 
restored,  if  it  can  be  shown  by  external  evidence  what  the 
name  was.  The  presumption  that  the  testator  intended  to 
appoint  some  executor  or  other  is  a  strong  one.  In  bonis  Parr, 
29  L.  J.  P.  70 ;  6  Jur.  N.  S.  56 ;  In  bonis  Harris.  1  Sw.  &  T. 
536 ;  29  L.  J.  P.  79 ;  In  bonis  Greenwood,  (1892)  P.  7. 

Where  the  name  of  a  legatee  is  obliterated,  and  that  of  Era«nreof 
another  legatee  substituted  after  execution,  and  there  is  no  legatee. 
further  evidence  of  intention,  no  case  of  dependent  relative 
revocation  arises.     Under  such  circumstances,  however,  a  case 
of  dependent  relative  revocation  may  be  raised  by  proper 
evidence. 
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Thus,  if  it  appears  from  external  evidence  that  a  gift  has 
been  made  to  a  person  only  on  the  supposition  by  the  testator 
that  another  person  was  incapable  of  taking,  and  after  the 
execution  of  the  will  the  name  of  the  first  person  has  been 
obliterated  and  the  name  of  the  second  substituted,  the  original 
legatee  takes  on  the  ground  that  he  was  intended  to  take  in 
the  event  of  the  substituted  legatee  being  incapable  of  taking. 
hi  bonis  McCabe,  3  P.  &  D.  94. 

The  cases  on  the  doctrine  of  dependent  relative  revocation 
so  far  discussed  have  been  cases  in  the  Probate  Court,  where 
evidence  of  testamentary  intention  is  always  admissible. 

Precisely  the  same  doctrine  applies  in  a  Court  of  Construc- 
tion, the  only  difference  being  that  the  intention  to  revoke  a 
former  gift  only  if  a  subsequent  gift  is  effectually  made  must 
appear  on  the  face  of  the  instrument.  No  external  evidence 
to  prove  the  dependency  of  the  two  gifts  is  admissible. 

Thus,  if  a  legacy  is  given  by  will  to  A,  and  by  a  codicil  the 
legacy  to  A  is  revoked,  and  the  same  legacy  is  given  to  B,  who 
predeceases  the  testator,  or  for  other  reasons  is  incapable  of 
taking,  the  legacy  to  A  is  nevertheless  revoked.  There  is  in 
such  a  case  nothing  to  show  that  the  legacy  to  A  was  only  to 
be  revoked  if  the  legacy  to  B  was  effectually  made,  or  in  other 
words,  no  case  of  dependent  relative  revocation  is  made  out. 
French's  Case,  RoUe's  Ab.  Devise,  0.  4 ;  Tupper  v.  Tupper,  1 
K.  &  J.  666  ;  Nevill  v.  Boddam,  28  B.  654 ;  Quinn  v.  Butlei', 
6  Eq.  226  ;  Baker  v.  Stoi-y,  23  W.  R.  147. 

It  has  been  said  that  the  doctrine  of  dependent  relative 
revocation  has  no  application,  where  the  second  disposition 
fails  not  from  the  infirmity  of  the  instrument,  but  from  the 
incapacity  of  the  beneficiary.  1  Jarm.  166,  3rd  ed. ;  1  Wms. 
Exors.  9th  ed.  131. 

But  this  is  a  mere  distinction  of  fact  and  not  of  principle. 
It  may  even  be  doubted  whether  it  reconciles  the  cases  in  fact. 
See  Qninn  v.  Butler,  6  Eq.  226.  The  true  theory  seems  to 
be,  that  the  doctrine  of  dependent  relative  revocation  applies 
equally  where  the  second  legatee  is  incapacitated  from  taking, 
provided  the  case  can  be  brought  within  the  doctrine,  or  in 
other  words,  provided  it  can  be  shown  that  the  original  legacy 
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was  intended  to  be  revoked  only  in  the  event  of  the  second  ^'^P*  '^• 
taking  effect  The  mere  fact  that  a  legacy  is  revoked  and  a 
different  legacy  to  a  different  legatee  substituted,  affords  no 
argument  either  in  the  Court  of  Probate  or  in  a  Court  of 
Construction  that  the  capacity  of  the  second  legatee  to  take 
was  the  condition  of  the  revocation  of  the  earlier  legacy. 

A  subsequent  will  is  no  revocation  of  a  former  one  if  the  Subsequent 
contents  of  the  later  will  are  unknown,  or  if,  though  it  is  ^knowiL 
known  that  the  later  will  differed  from  the  former  one,  it  is 
unknown  in  what  respects  it  differed.  Hitchins  v.  Basset, 
3  Mod.  204 ;  2  Salk.  592  ;  Show.  P.  C.  146 ;  Dickinson  v. 
StiMph,  11  C.  B.  N.  S.  341,  367  ;  Hellier  v.  Hellier,  9  P.  D. 
237  ;  see  McAra  v.  McCay,  23  L.  E.  Ir.  138  ;  see  also  19 
Ind.  Ap.  87. 

Where  there  are  several  testamentary  instruments  which  Several 
are  not  inconsistent,  they  will  together  be  considered  the  will  inBtrumentaf 
of  the  testator  so  far  as  they  are  not  inconsistent.      In  bonis 
Budd,  3  Sw.  &  T.  196;    Berks  v.  Berks,  4   Sw.  &  T.  23 
Lemage  v.  Goodban,  1  P.  &  D.  57 ;  In  bonis  Femvick,  ib.  319 
In  bonis  Grijgith,   2    ih.  457  ;    In    bonis  Patchell,   3  ib.  153 
In   bonis  Hartley,  60  L.   J.  P.  1 ;    In  bonis  Hodgkinson,  69 
L.  T.  160. 

The  fact  that  both  instruments  appoint  a  person  sole 
executor  will  not  cause  the  later  instrument  to  revoke  the 
former.  In  bonis  Leese,  2  Sw.  &  T.  442;  In  bonis  Graham, 
3  ib.  69  ;  Geaves  v.  Price,  3  ib.  71. 

Where  a  subsequent  will  disposes  or  shows  an  intention  of  Inconsistent 
disposing  of  all  the  testator's  property,  it  will  be  held  to  have 
revoked  a  prior  will  in  toto,  whether  the  dispositions  contained 
in  the  subsequent  will  are  different  from  the  earlier  dispositions 
or  not.  Henfrey  v.  Henfrey,  2  Curt.  468  ;  4  Moo.  P.  C.  29  ; 
Pepper  v.  Pepper,  I.  E.  5  Eq.  85  ;  Plenty  v.  West,  2  Phillim. 
264 ;  Cottrell  v.  Cottrell,  2  P.  &  D.  397  ;  Dempsey  v.  Lawson, 
2  P.  D.  98 ;  O'Leary  v.  Douglass,  3  L.  E.  Ir.  323  ;  In  re 
M'Farlane,  13  L.  E.  Ir.  264  ;  In  bonis  Tumour,  56  L.  T.  671 ; 
In  Imni^Palmcr ;  Palmer  v.  Peat,  58  L.  J.  P.  44 ;  Cndell  v. 
Wikocks,  (1898)  P.  21.' 

This  doctrine  applies  even  though  the  second  will  cannot 
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Chap.  VI.      be  found,   and  must  be   presumed  to   have   been   revoked. 
McAm  V.  McCay,  28  L.  R.  Ir.  183 

Where  there  are  two  testamentary  mstruments,  and  from 
then*  nature  and  the  surrounding  circumstances  it  is  doubtful 
whether  the  later  was  intended  to  be  in  substitution  for  the 
earlier  one,  evidence  is  admissible  to  show  the  intention  ;  and 
the  Court  may  infer  from  the  similarity  between  two  testa- 
mentary instruments  that  the  later  was  intended  to  be 
substituted  for  the  earlier.  Jeinier  v.  Ffiuch,  5  P.  D.  106  ; 
Wainewright  v.  Waineionght,  71  L.  T.  265 ;  Chichestei'  v. 
Quatrefages,  (1895)  P.  186. 

Last  will.  The  description  of  a  testamentary  document  as  the  last  will 

of  the  testator  will  not  alone  have  the  effect  of  revoking  prior 
testamentary  papers.  Cntto  v.  Gilbert ,  9  Moo.  P.  C.  131 ; 
Stoddart  v.  Grants  1  Macq.  171 ;  Lemagc  v.  Goodhan,  1  P.  &  D. 
57;  Ijenlie  v.  Leslie,  I.  E.  6  Eq.  332;  Freeman  v.  Freeman  j 
Kay,  479;  5  D.  M.  &  G.  704;  In  bania  De  la  Saussaye, 
8  P.  &  D.  42 ;  In  re  O'Connor,  13  L.  R.  Ir.  406. 

Clause  of  A  will  containing  a  clause  revoking  all  former  wills  revokes 

revocation.  mi  • 

a  Will  made  in  execution  of  a  general  or  special  power. 
Sotheran  v.  Dening,  20  Ch.  D.  99  ;  Harvey  \.  Harvey,  23  W.  R. 
476 ;  In  re  Kingdon ;  Wilkins  v.  Pryer,  82  Ch.  D.  604 ;  Cadell 
V.  Wileocks,  (1898)  P.  21 ;  see  In  bonis  Tenney,  45  L.  T.  78. 

In  several  cases  where  a  will  was  made  in  exercise  of  a 
power,  a  second  will  made  in  exercise  of  another  power  and 
containing  a  general  clause  of  revocation,  has  been  held  not 
to  revoke  the  first  will,  but  these  cases  may  be  considered 
overruled.  In  bonis  Meredith,  29  L.  J.  P.  155 ;  In  banis 
Merritt,  1  Sw.  &  T.  112 ;  7  W.  R.  543 ;  In  bonis  Joys,  30 
L.  J.  P.  169;  4  Sw.  &  T.  214. 

A  will  under  a  power  is  revoked  if  a  subsequent  will  contains 
an  express  reference  to  the  power,  or  disposes  of  the  property 
subject  to  the  power,  though  it  may  not  dispose  of  all  of  it. 
Richardson  v.  Barry,  3  Hag.  249 ;  In  bonis  Enstaee,  3  P.  &  D. 
183  ;  Harvrg  v.  Haney,  23  W.  R.  478. 

And  a  testamentary  appointment  under  a  general  power  is 
revoked  by  a  subsequent  will  containing  a  residuary  bequest. 
In  re  Gibbes'  Settlement;   White  v.  liandolf,  87  Ch.  1).  143. 
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A  will  making  an  appointment  under  a  special  power  is     Chap.  vi. 
not  revoked  by  a  subsequent  will,  which  contains  no  clause 
of  revocation   and   does  not  exercise  the  power.      Cadell  v. 
Wikocks,  (1898)  P.  21. 

A  codicil  reviving  a  revoked  will  thereby  revokes  a  will  Codicil 
intermediate  in  date  between  the  first  revoked  will  and  the  revoked  will. 
codicil,  and  inconsistent  with  the  first  will.     Lord  Walpole  v. 
Orford,  3  Yes.  402  ;  In  bonis  Reynolds,  8  P.  &  D.  86. 

Where  will  A  is  revoked  by  will  B  and  destroyed,  and  there  Codicil 
is  a  codicil,  purporting  to  revive  will  A  but  ineffectual  to  do  destroyed  win. 
so,  because  will  A  is  not  in  existence,  the  question  arises, 
whether  will  B  is  revoked. 

The  cases  on  this  subject  are  complicated.  The  rule  appears 
to  be,  that  if  there  are  no  dispositions  in  the  codicil  inconsistent 
with  will  B,  the  mere  fact,  that  the  codicil  is  described  as  a 
codicil  to  will  A,  does  not  revoke  will  B.  Rogers  v.  Goodenoughf 
2  Sw.  &  T.  842. 

On  the  other  hand,  if  the  codicil  contains  dispositions 
inconsistent  with  will  B,  or  expressly  confirms  will  A,  it 
seems  will  B  is  revoked,  and  the  codicil  alone  is  admissible  to 
probate.  Hale  v.  ToUelove,  2  Bob.  818 ;  SeivUm  v.  Newton, 
12  Ir.  Ch.  118. 

The  destruction  or  cancellation  of  a  will,  whereby  it  is  Revocation  of 
revoked,  will  not  revoke  a  codicil.  In  bonis  Dutton,  8  Sw.  &  T»  ^^ ' 
66 ;  In  bonis  Ellice,  12  W.  E.  858 ;  In  Ixmis  Halliwell,  4  N. 
of  G.  400 ;  In  bonis  Cotdthard,  11  Jur.  N.  S.  184  ;  Tagart  v. 
Hooper,  1  Curt.  289 ;  Bluck  v.  Jobling,  1  P.  &  D.  685 :  In 
bonis  Saragc,  2  ib.  78  ;  In  bonis  Turner,  ib,  408;  Gardiner  v. 
Coarthope,Vl  P.  D.  14 ;  In  bonis  Clements,  (1892)  P.  254; 
Paige  v.  Brooks,  75  L.  T.  455  ;  see  Falle  v.  Godfrey,  14 
A.  C.  70. 

But  if  will  and  codicil  are  on  the  same  piece  of  paper, 
cutting  off  the  signature  to  the  will  will  revoke  the  codicil, 
if  the  intention  was  to  revoke  both.  In  bonis  Bleckley, 
8  P.  D.  169. 

Where  a  will  is  revoked  by  a  subsequent  codicil,  it  would  BflFect  of 

codicil  F6' 

be  a  question  of  construction,  whether  intermediate  codicils  yoking  will 
are  also  revoked.  c^idb.^' 
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If  the  revoking  codicil  refers  to  the  will  by  date,  or  distin- 
guishes between  the  will  and  subsequent  codicils,  the  latter 
are  not  revoked.  Farrer  v.  St,  Catharine's  Coll.,  16  Eq.  19  ; 
see  Banmj  v.  Bunny,  3  B.  109;  Pratt  v.  Pratt,  14  Sim.  129. 

The  re-execution  of  a  will,  containing  a  clause  revoking  all 
former  testamentary  instruments,  will  not  revoke  a  codicil  to 
the  will,  at  any  rate  if  the  object  of  the  re-execution  appears 
to  have  been  to  give  effect  to  alterations  in  the  will,  or  if  there 
is  evidence  to  show  that  revocation  of  the  codicil  was  not 
intended.  Wade  v.  Nazcr,  1  Bob.  627  ;  Upjill  v.  Marshall, 
3  Curt.  636  ;  In  Ijonis  Rawlins,  48  L.  J.  P.  64 ;  28  W.  E.  139. 

A  codicil  making  an  alteration  in  a  will,  referred  to  as  a 
will  of  a  particular  date,  and  confirming  that  will,  does  not, 
without  other  circumstances,  revoke  intermediate  codicils. 
Smith  V.  Cunninghnm,  1  Add.  448  ;  Croshle  v.  Macdoual,  4  Ves. 
610  ;  In  bonis  De  la  Saiissaye,  3  P.  &  D.  42 ;  Green  v.  Tribe, 
9  Ch.  D.  231. 

But  an  intermediate  codicil  may  in  effect  be  revoked  if  the 
second  codicil  shows  an  intention  to  confirm  the  will  without 
the  alteration  made  by  the  intermediate  codicil.  McLeod  v. 
McNab,  (1891)  A.  C.  471,  P.  C. 

A  codicil  confirming  the  will  except  as  altered  by  an  earlier 
codicil  referred  to  by  its  date  does  not  revoke  an  intermediate 
codicil  by  which  alterations  have  been  made  in  the  will. 
Follett  v.  Pettman,  23  Ch.  D.  337. 

Where  a  codicil  revoking  a  will  in  part,  is  itself  revoked, 
the  will  remains  as  altered  by  the  codicil.  In  bonis  Debar, 
77  L.  T.  374. 

A  letter,  duly  signed  and  attested,  requesting  a  third  person 
to  destroy  the  testator's  will,  is  sufficient  to  revoke  it.  In 
bonis  Durance,  2  P.  &  D.  406. 

Where  a  testator  intends  to  revoke  his  will  by  the  perform- 
ance of  a  succession  of  acts,  some  only  of  which  he  actually 
performs,  the  will  is  not  revoked,  though  the  acts  performed 
might  alone  be  sufficient  to  revoke  it  if  the  testator  intended 
to  do  no  more.  Doe  v.  Perkes,  3  B.  &  A.  489  ;  In  bonis 
Colherrj,  2  Curt,  832 ;  Elms  v.  Elms,  1  Sw.  &  T.  165.  See, 
too,  Winson  v.  Pratt,  2  B.   &  B.   660 ;    Locke  v.  James,  11 
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M.  &  W.  901 ;    Kirke  v.  Kirke,  4  Russ.  435  ;    Doe  v.  Harris,      Chap.  VI. 

6  A.  &  E.  209  ;  2  N.  &  P.  615. 

But  though  a  testator  may  have  done  everything  which  he  Acts  done 
considered  necessary  to  revoke  his  will,  the  will  is  not  revoked  ™^edln**^*^ 
if  he  has  not  adopted  one  or  other  of  the  modes  of  revocation  statute. 
pointed  out  in  sect.  20.     (See  ante,  p.  38.) 

Thus,  writing  across  a  will  that  it  is  revoked,  and  throwing 
it  into  the  waste  paper  basket,  will  not  revoke  the  will  if  it  is 
in  fact  preserved.  Cheese  v.  Lovejoy,  2  P.  D.  251.  See 
Andreic  v.  Motley,  12  C.  B.  N.  S.  514. 

The  revocatory  acts,   if  done  by  a  third   person  by  the  Revocation  by 
testator's  direction,  must  also  be  done  in  his  presence.  *      peraon. 

Thus,  a  will  burnt  by  the  testator's  order  but  not  in  his 
presence,  is  not  revoked.  In  bonis  Dadds,  Dea.  &  Sw.  290 ; 
Clark  V.  Dixon,  8  Times  L.  E.  11. 

Striking  through  the  will  or  the  signature  of  the  testator  striking 
with  a  pen,  or  partial  erasure  of  the  signature  by  a  knife,  is  gi^ture. 
not  sufficient  to  revoke  his  will.     Stephens  v.  Taprell,  2  Curt. 
458 ;    In  bonis  Rose,  4  N.  of   C.    101 ;    Benson   v.    Benson, 
2  P.  &  D.   172;    Re  Brewster,  6  Jur.  N.   S.   66;    In  bonis 
Godfrey,  69  L.  T.  22. 

A  will  found  in  the  possession  of  the  testator  with  the  Tearing  off 
signature  cut  off  or  scratched  away  will,  in  the  absence  of  "'8»»'""'- 
evidence  to  the  contrary,  be  presumed  to  be  revoked.  In 
bonis  Lewis,  1  Sw.  &  T.  31 ;  Walker  v.  Annstrong,  21  B.  305  ; 
4  W.  E.  770  ;  In  bonis  GvOan,  1  Sw.  &  T.  23  ;  Hobbs  v.  Knight, 
4  Curt.  768 ;  Bell  v.  FotJiergill,  2  P.  &  D.  148  ;  In  bonis 
Mortan,  12  P.  D.  141. 

And  this  is  the  case,  though  the  piece  cut  ofif  may  be 
carefully  preserved  with  the  will.  In  bonis  Simpson,  5  Jur. 
N.  S.  1366 ;  In  re  White,  3  L.  E.  Ir.  413  ;  Bell  v.  Fothergill, 
2  P.  &  D.  148;  Magnesi  v.  Hazelton,  44  L.  T.  586. 

Obliterating    or  tearing  off   the  names  of    the  attesting  Tearing  off 
witnesses  is  sufficient  to  revoke  the  will.     In  bonis  James,  witowwa. 

7  Jur.  N.  S.  52  ;  Abraliarn  v.  Joseph,  5  Jur.  N.  S.  179 ;  Evans 
V.  Dallow,  31  L.  J.  P.  128. 

Tearing  off  the  name  of  one  of  the  attesting  witnesses  would, 
no  doubt,  be  sufficient  to  revoke  the  will.     But  the  will  is  not 
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revoked,  if  the  name  is  carefully  preserved  with  the  will,  and 
there  is  other  evidence  from  the  mode  in  which  the  piece 
cut  off  has  been  treated  to  rebut  the  presumption  of  revoca- 
tion. In  b()7U8  Wheeler,  41  L.  J.  P.  29 ;  In  hotm  Taylor,  63 
L.  T.  230. 

The  destruction  of  signatures  not  necessary  to  the  validity 
of  the  will,  but  recited  in  the  attestation  clause  to  have  been 
mad^,  is  sufficient  to  revoke  the  will.  Piive  v.  Price,  3 
H.  &  N.  341 ;  LumbeU  v.  Lnmbell,  3  Hag.  568 ;  Davies  v. 
Davies,  1  Ca.  t.  Lee,  444 ;  Williams  v.  Tylcij,  Johns.  530 ; 
In  bonis  Harris,  3  Sw.  &  T.  485. 

Where  a  portion  of  the  will  not  necessary  to  its  validity  as  a 
testamentary  instrument  is  destroyed,  the  question  is  whether 
the  portion  destroyed  is  so  important  as  to  raise  the  pre- 
sumption that  the  rest  cannot  have  been  intended  to  stand 
without  it,  or  whether  it  is  unimportant  and  independent  of 
the  rest  of  the  will.  Clarke  v.  Scripps,  2  Rob.  563 ;  In  re 
White,  3  L.  R.  Ir.  413. 

Thus,  the  destruction  of  a  clause  at  the  commencement  of  a 
will,  or  cutting  out  various  legacies,  or  a  clause  appointing 
executors,  will  not  revoke  the  rest.  In  bonis  Woodward,  2 
P.  &  D.  206  ;  In  bonis  Nelson,  I.  R.  6  Eq.  569  ;  In  bonis  Maley, 
12  P.  D.  134 ;  In  Jyonis  Leach,  63  L.  T.  111. 

On  the  other  hand,  where  the  middle  pages  only  of  a  will 
were  preserved,  the  whole  was  held  to  be  revoked,  though 
each  page  had  been  signed  and  attested.  In  bonis  GtiUan,  1 
Sw.  &  T.  23;  Gullan  v.  Grove,  26  B.  64;  where  the  facts  are 
badly  stated.     See  Treloar  v.  Lean,  14  P.  D.  49. 

A  gift  by  deed  of  property  disposed  of  by  a  prior  will  is  not  a 
revocation  of  the  will,  though  it  may  make  the  will  ineffectual. 
Ford  V.  De  Pontes,  30  B.  572. 

Where'  a  w411  is  *  executed  in  duplicate,  and  the  testator 
retains  one  while  he  deposits  the  other  in  the  custody  of 
another  person,  the  destruction  of  the  duplicate  in  the  testator's 
possession  revokes  the  whole.  Seymours  Case,  Com.  Rep.  453; 
1  P.  W.  346  ;  2  Vern.  742 ;  Onions  v.  Tyrcr,  1  P.  W.  346 ; 
Bwtenshaw  v.  Gilbert,  Cowp.  49 ;  Boughey  v.  Morvton,  2 
Cas.  t.  Lee,  532  ;  3  Hag.  191  ;  Richards  v.  Mum/ord,2  Phillim. 
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23;  Colvin  y.  FraseVy  2  Hag.  266;  see  Payne  v.  TrcqypeSy  1      ^*P-  v^- 
Bob.  583. 

The  same  result  follows  if  the  duplicate  in  the  testator's 
possession  cannot  be  found  at  his  death.  Jones  v.  Harding^ 
58  L.  T.  60. 

A  will  or  codicil  left  in  the  testator's  possession  and  not  wm  not 
forthcoming  at  his  death  must,  in  the  absence  of  evidence  to 
the  contrary,  be  presumed  to  have  been  revoked.  Padmore  v. 
Whatton,  3  Sw.  &  T.  449 ;  In  bonis  Sliaw,  1  Sw.  &  T.  62 ; 
Brotcn  v.  Brown,  8  E.  &  B.  876  ;  Eckersley  v.  Piatt ,  1  P.  &  D. 
281 ;  Sugden  v.  Loi'd  St,  Leonards,  1  P.  D.  154  ;  In  houiH 
Debac,  77  L.  T.  374. 

But  the  contents  of  the  will  and  the  declarations  of  tlie 
testator  down  to  his  death  are  admissible  in  evidence  for  the 
purposes  of  rebutting  this  presumption.  Patten  v,  Poulten,  6 
W.  E.  458  ;  1  Sw.  &  T.  55  ;  Battyl  v.  Lyles,  4  Jur.  N.  S.  718 ; 
Finch  V.  Finch,  1  P.  &  D.  371 ;  Whiteley  v.  Ki7ig,  17  C.  B. 
N.  S.  756  ;  Keen  v.  Keen,  3  P.  &  D.  105  ;  Sngden  v.  Lo7'd 
St.  Leonards,  1  P.  D.  154.     • 

Where  a  will,  shown  not  to  have  been  revoked,  cannot  be  Evidence  of 
found  at  the  testator's  death,  or  has  been  lost  or  destroyed  after  j^og"  ^in/ 
his  death  but  before  probate,  evidence  is  admissible  to  prove  its 
contents.     Brown  v.  Brown,  8  E.  &  B.  876 ;  In  bonis  Barber,  1 
P.  &  D.  267 ;  Burls  v.  Burls,  ib.  472 ;  In  bonis  Leigh,  (1892)  P.  82. 

And  for  this  purpose  the  declarations,  written  or  oral,  of  the 
testator,  made  before  the  execution  of  the  will,  may  be  admitted. 
Doe  d.  Shalcross  v.  Palmer,  16  Q.  B.  747 ;  Quick  v.  Quick,  3 
Sw.  &  T.  442 ;  Johnson  v.  Lyford,  1  P.  &  D.  546  ;  Sugden  v. 
Lord  St.  Leonards,  1  P.  D.  154. 

Declarations  made  by  the  testator  after  the  execution  of  the 
will  were  also  held  admissible  in  Sugden  v.  Lord  St.  Leonards, 
but  there  is  grave  doubt  whether  the  decision  was  right  in  that 
respect.  See  Woodward  v.  Goidstone,  11  App.  C.  469;  Atkins 
V.  Mcmis,  (1897)  P.  40. 

The  contents  of  the  will  may  be  established  by  the  evidence 
of  a  single  interested  witness  whose  veracity  and  competency 
are  unimpeached.  Sugden  v.  Lord  St.  Leonards,  1  P.  D.  154  ; 
see  Flood  v.  Russell,  29  L.  R.  Ir.  91. 

T.W.  E 
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Chap.  VI.  Where  it  is  impossible  to  ascertain  the  whole  contents  of  the 
will,  effect  will  be  given  to  sach  portions  as  can  be  ascertained, 
if  the  Coart  is  satisfied  that  they  substantially  represent  the 
intention  of  the  testator.  Sugd^n  v.  Lord  St.  Leonards^  1  P.  D. 
154;  Dickinson  v.  Stidoljyh,  11  C.  B.  N.  S.  841;  Woodward  v. 
Gouhtone,  11  App.  C.  469. 
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WILLS   OF   SOLDIERS    AND    SEAMEN. 

The  statute  of  Frauds  (29  Car.  II.  c.  8),  sect.  23,  provides     chap-  vn. 


that,  notwithstanding  that  Act,  any  soldier  being  in  actual  Soldiers  and 
military  service,  or  any  mariner  or  seaman  being  at  sea,  may  ^jj^  ^^^ 
dispose  of  his  movables,  wages,  and  personal  estate  as  he  or  S^*"*®  °^ 

Fmuds  as 

they  might  have  done  before  the  making  of  the  Act.  regards  wills 

The  Wills  Act  (1  Vict.  c.  26),  sect.  11,  enacts  that  any  ^^ '^**^*^^«*- 

.         .  .  .  '^    Exception 

soldier  being  in  actual  military  service,  or  any  mariner  or  continued  by 
seaman  being  at  sea,  may  dispose  of  his  personal  estate  as  he 
might  have  done  before  the  making  of  the  Act. 

By  the  Navy  and  Marmes  (Wills)  Act,  1865  (28  &  29  Vict.  The  Navy  and 
c.  72),  as  amended  by  the  Navy  and  Marines  (Wills)  Act,  1897  (Wiiis)  Act, 
(60  &  61  Vict.  c.  15),  as  to  persons  dying  after  June  3, 1897,  it  ^^^^• 
is  provided : — 
2.  In  this  Act — 

The  term  '*  seaman  or  marine "  means  a  petty  officer  or  interpretati 
seaman,  non-commissioned  officer  of  marines  or  marine,  ^^*®"°^- 
or  other  person  forming  part  in  any  capacity  of  the 
complement  of  any  of  Her  Majesty's  vessels,  or  other- 
wise belonging  to  Her  Majesty's  naval  or  marine  force, 
exclusive  of  commissioned,  warrant,  and  subordinate 
officers,  and  assistant  engineers,  and  of  kroomen. 
8.  A  will  made  after  the  commencement  of  this  Act  by  any  wiii  made 
person  at  any  time  previously  to  his  entering  into  service  as  l^feff^toa^as 
a  seaman  or  marine  shall  not  be  valid  to  pass  any  wages,  ^®  ^'"««**»  '^^' 
prize  money,  bounty  money,  grant,  or  other  allowance  in  the 
nature  thereof,  or  other  money  payable  by  the  Admiralty,  or 
any  effects  or  money  in  charge  of  the  Admiralty. 

£  2 
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4.  A  will  made  after  the  commencement  of  this  Act  by  any 
person  while  serving  as  a  seaman  or  marine  shall  not  be  valid 
for  any  purpose  if  it  is  written  or  contained  on  or  in  the  same 
paper,  parchment,  or  instrument  with  a  power  of  attorney. 

5.  A  will  made  after  the  commencement  of  this  Act  by  any 
person  while  serving  as  a  seaman  or  marine  shall  not  be  valid 
to  pass  any  wages,  prize  money,  bounty  money,  grant,  or  other 
allowance  in  the  nature  thereof,  or  other  money  payable  by  the 
Admiralty,  or  any  effects  or  money  in  charge  of  the  Admiralty, 
unless  it  is  made  in  conformity  with  the  following  provisions  : — 

(1.)  Every  such  will  shall  be  in  writing  and  be  executed 
with  the  formalities  required  by  the  law  of  England 
in  the  case  of  persons  not  being  soldiers  in  actual 
military  service  or  mariners  or  seamen  at  sea : 
(2.)  Where  the  will  is  made  on  board  one  of  Her  Majesty's 
ships,  one  of  the  two  requisite  attesting  witnesses 
shall  be  a  commissioned  officer,  chaplain,  or  warrant 
or  subordinate  officer  belonging  to  Her  Majesty's 
naval  or  marine  or  military  force: 
(8.)  Where  the  will  is  made  elsev»'here  than  on  board  one  of 
Her  Majesty's  ships,  one  of  the  two  requisite  attesting 
witnesses  shall  be  such  a  commissioned  oflBcer  or 
chaplain  or  warrant  or  subordinate  ofl&cer  as  afore- 
said, or   the  governor,  agent,   physician,  surgeon, 
assistant  surgeon,  or  chaplain  of  a  naval  hospital  at 
home  or  abroad,  or  a  justice  of  the  peace,  or  the 
incumbent,  curate,  or  minister  of  a  church  or  place 
of  worship  in  the  parish  where  the  will  is  executed, 
or  a  British  consular  oflBcer,  or  an  oflBcer  of  customs, 
or  a  notary  public,  or  a  solicitor,  or  in  Scotland  a 
law  agent. 
A  will  made  in  conformity  with  the  foregoing  provisions 
shall,  as  regards  such  wages,  money,  or  eflfects,  be  deemed  to 
be  well  made  for  the  purpose  of  being  admitted  to  probate 
in  England ;    and  the  person  taking  out  representation  to 
the  testator  under  such  will   shall  exclusively  be   deemed 
the  testator's    representative  with    respect   to  such   wages,, 
money,  or  eflfects. 
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6.  Notwithstanding  anything  in  this  or  any  other  Act,  a     <**P-  ^i- 
will  made  after  the  commencement  of  this  Act  by  a  seaman  or  As  to  wills 
marine  while  he  is  a  prisoner  of  war,  shall  (as  far  as  regards  prigonere  of 
the  form  thereof)  be  valid  for  all  purposes  if  it  is  made  in  ^^' 
conformity  with  the  following  provisions  :— 

(1.)  If  it  is  in  writing  and  is  signed  by  him,  and  his  signa- 
ture thereto  is  made  or  acknowledged  by  him  in  the 
presence  of  and  is  in  his  presence  attested  by  one 
witness,  being  either  a  commissioned  officer  or  chap- 
lain belonging  to  Her  Majesty's  naval  or  marine  or 
military  force,  or  a  warrant  or  subordinate  officer  of 
Her  Majesty's  navy,  or  the  agent  of  a  naval  hospital, 
or  a  notary  public : 

(2.)  If  the  will  is  made  according  to  the  forms  required  by 
the  law  of  the  place  where  it  is  made : 

(3.)  If  the  will  is  in  writing  and  executed  with  the  forma- 
lities required  by  the  law  of  England  in  the  case  of 
persons  not  being  soldiers  in  actual  military  service 
or  mariners  or  seamen  at  sea. 

7.  Notwithstanding  anything  in  this  Act,  in  Case  of  a  will  Payment 
made  after  the  commencement  of  this  Act  by  any  person  while  not  in  con- 
serving as  a  marine  or  seaman,  and  being  either  in  actual  ^™i*y^*^ 
miUtary  service  or  a  mariner  or  seaman  at  sea,  the  Admiralty 

may  pay  or  deliver  any  wages,  prize  money,  bounty  money, 
grant,  or  other  allowance  in  the  nature  thereof,  or  other  money 
payable  by  the  Admiralty,  or  any  effects  or  money  in  charge  of 
the  Admiralty,  to  any  person  claiming  to  be  entitled  thereto 
under  such  will,  though  not  made  in  conformity  with  the 
provisions  of  this  Act,  if,  having  regard  to  the  special  circum- 
stances of  the  death  of  the  testator,  the  Admiralty  are  of 
opinion  that  compliance  with  the  requirements  of  this  Act 
may  be  properly  dispensed  with. 

By  sect.  8,  the  Act  was  to  commence  in  effect  on  the  1st  Commence- 
January,  1866,  with  power  for  Her  Majesty  in  Council,  with 
reference  to  places  out  of  the  United  Kingdom,  to  direct  that 
the  Act  shall  not  commence  until  a  time  after  that  day. 

It  follows,  therefore,  that  except  in  the  cases  mentioned  in 
the  Navy  and  Marines  (Wills)  Act,  1865,  any  soldier  in  actual 
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Chap.  VII.  military  service,  and  any  mariner  or  seaman  being  at  sea, 
can  make  a  testamentary  disposition  of  his  personalty  in  the 
manner  allowed  before  the  Statute  of  Frauds. 

It  is  not  proposed  here  to  go  into  a  full  discussion  of  the 
old  law.  It  may,  however,  be  useful  shortly  to  state  some 
of  the  more  important  points  relating  to  the  wills  of  these 
privneged  persons. 

Such  privileged  persons  may  make  wills  disposing  of  their 
personal  property,  provided  they  have  attained  the  age  of 
fourteen.  In  bonis  Farquhar,  4  N.  of  C.  651  ;  /;/  boni^ 
McMurdo,  1  P.  &  D.  540;  Swinburne,  part  ii.,  sect.  2,  p.  75. 

The  term  "  soldier  "  in  sect.  11  of  the  Wills  Act  includes  an 
officer  and  a  surgeon.  Dnimmond  v.  Parish ^  8  Curt.  522  ;  In 
bonis  Hayes,  2  Curt.  888 ;  In  bonis  Donaldson,  2  Curt.  886. 

The  words  "  on  actual  military  seiTice  "  are  equivalent  to 
"on  an  expedition." 

Thus  a  will  made  by  an  officer  while  quartered  at  home  or 
abroad  in  barracks  is  not  within  this  section.  Drammond  v. 
Parish,  8  Curt.  522;  White  v.  Repton,  8  i7>.  818;  /;/  bonis 
PhijtpSj  2  ih.  868 ;    In  bonis  Johnson,  ib.  841 ;    /;/  bonis  Hill, 

1  Kob.  276;   Herbert  v.  Herbert,  I).  &  Sw.  10;    see  In  bonis 
Donaldson,  2  Curt.  886. 

The  term  "mariner  or  seaman"  includes  a  2)urser  and  a 
surgeon,  and  it  seems  the  whole  profession.     In  Ifonis  Hayes^ 

2  Curt.  888 ;  In  bonis  Saunders,  1  P.  &  D.  16 ;  In  bonis  Mae, 
27  L.  B.  Ir.  116. 

It  also  includes  persons  serving  in  the  merchant  service. 
/;/  bonis  MiUigan,  2  Eob.  108 ;  Morrell  v.  Moirell,  1  Hag.  51 ; 
/;/  bonis  Parker,  2  Sw.  &  T.  875. 

The  term  " at  sea "  appears  to  be  equivalent  to  "on  mari- 
time service,"  including  the  j)eriod  while  the  testator  is' 
returning  from  such  service.  Thus  wills  made  on  board  a 
vessel  in  a  river,  or  in  port,  have  been  held  valid  within 
sect.  11.  In  Iponis  Ansten,  2  Bob.  611 ;  In  bonis  Corby,  18  Jur. 
684;  In  bonis  Lay,  2  Curt.  875;  Seymour's  Case,  cit.  8  Curt. 
580 ;  ///  hniis  Sannders,  1  P.  &  D.  16 ;  In  bonis  McMurdo, 
ib.  540;  In  bonis  liae,  17  L.  B.  Ir.  116;  ///  Itonis  Patterson, 
79  L.  T.  128. 
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The  privileged  persons  above  mentioned  may  make  nuncupa-     ch*P-  ^^• 
tive  wills,  which  will  remain  operative,  though  at  the  time  of  Nuncupatiye 

urtl  Isi 

their  death  they  may  not  be  on  service,  or  at  sea.  Moii-ell  v. 
MorreU,  1  Hag.  51 ;  In  bonis  Leese,  17  Jur.  216 ;  see,  too, 
Lenian  v.  Bonscdl,  1  Add.  389. 

They  may  make  a  will  by  any  testamentary  paper,  whether 
in  their  handwriting  or  not,  and  whether  signed  by  them  or 
not,  provided  it  can  be  shown  that  such  paper  was  intended  to 
take  effect  as  the  testator's  last  will.  Friswdl  v.  Moore, 
8  Phillim.  185  ;  Constable  v.  Steibel,  1  Hag.  56  ;  Maclae 
V.  Ewing,  1  Hag.  817  ;  Read  v.  Phillips,  2  Phillim.  122  ; 
Masterman  v.  Maberlify  2  Hag.  285.  See  Rymer  v.  Clarkson, 
1  Phillim.  22;  In  bonis  Cosser,  1  Rob.  633;  Fidleck  v. 
Atkinson,  3  Hag.  527 ;  Wood  v.  Medley,  1  Hag.  661 ;  In  bonis 
Rae,  27  L.  R.  Ir.  116. 

The  following  rules  must  be  understood  as  relating  only  to 
wills  of  personalty  not  within  the  Statute  of  Frauds  or  the 
Wills  Act. 

A  will  not  found  in  the  testator's  possession  cannot  be  Proof  of  hand- 
established  merely  on  proof  of  the  testator's  handwriting.  ^"**°*^- 
Machin  v.  Grindell,  2  Lee,  406 ;  Jameson  v.  Cooke,  1  Hag.  82 ; 
Crisp  V.  Walpole,  2  Hag.  541 ;  Rutherfm-d  v.  Maule,  4  Hag. 
218 ;  Bussell  v.  Marriott,  1  Curt.  9 ;  Wood  v.  Goodlake,  2  Curt. 
82,  176 ;  2  Moo.  P.  C.  354,  436. 

A  will    bearing   an   execution   or  attestation  clause,   but  will  with 
unexecuted  or  unattested,  will  be  presumed  not  to  have  been  ciawiel^but 
finally  adopted  as  the  will  of  the  testator.     Scott  v.  Rhode's,  ^^^  attested. 
1  Phillim.  19;  Abbott  v.  Peters,  4  Hag.  380;   Beaty  v.  Beaty, 
1  Add.  164 ;  Montefiore  v.  Montefiore,  2  Add.  357  ;  Stewart  v. 
Stewart,  2  Moo.  P.  C.  193 ;  Bragf/  v.  Dyer,  3  Hag.  207. 

Such  presumption  may  be  rebutted,  if  sufficient  grounds 
can  be  shown  for  the  omission  to  execute  or  attest  it,  such  as 
ill-health  or  unavoidable  accident,  or  if  it  appears  that  it  was 
intended  to  take  effect  as  the  testator's  will  in  the  form  in 
which  it  is  found.  In  bonis  Taylor,  1  Hag.  641 ;  UHmlle  v. 
Wood,  2  Cas.  t.  Lee,  22 ;  Lamlcin  v.  Babb,  1  Cas.  t.  Lee.  1 ; 
Scott  V.  Rliodes,  1  Phillim.  12 ;  Masternian  v.  Maberly,  2  Hag. 
247;  Hoby  v.  Hoby,  1  Hag.  146;  Forbes  v.  Gordon,  3  Philliiri. 
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614 ;  Thomm  v.  Wall,  8  Phillim.  23 ;  In  bonis  Ijimh,  4  N.  of 
C,  561 ;   Bnckle  v.  Buckle,  8  Phillim.  828;  Allen  v.  Manning, 

2  Add.  490 ;  Hairis  v.  Bedford,  2  Phillim.  177.- 

* 

Where  the  will  includes  property  which  can  only  be  given 
by  a  will  executed  with  certain  formalities,  the  same  pre- 
sumption arises  that  the  will  was  intended  to  be  executed 
with  such  formalities.  In  bonis  Heme,  1  Hag.  222,  226 ; 
Douylas  v.  Smith,  8  Enapp,  1 ;  Elsden  v.  Elsden,  4  Hag.  183 ; 
GilUnc  V.  Barne,  4  Hag.  291 ;  Reynolds  v.  White,  2  Lee,  214  ; 
Reeves  v.  Glover,  2  Lee,  859. 

It  seems  if  the  will  includes  realty,  and  the  gift  of  the 
personalty  is  made  dependent  on  the  gift  of  the  realty,  probate 
of  the  will  as  regards  the  personalty  would  be  refused  as  well. 
Ttulor  V.  Tiidor,  4  Hag.  199,  n. 

A  paper  intended  to  be  effectual,  pending  the  preparation 
of  a  more  formal  document,  will  take  effect  as  a  will,  if  no 
formal  document  is  executed.  Popple  v.  Canison,  1  Add.  877  ; 
Fo7'bes  V.  Gordon,  8  Phillim.  614 ;  Ilattatt  v.  Hattatt,  4  Hag.  211. 

Instructions  for  a  will  may  take  effect  as  a  will,  if  the 
testator  was  prevented  by  death  from  executing  a  formal  will. 
Bo7ie  V.  Spear,  1  Phillim.  845  ;  Green  v.  Skipworth,  ib.  58 ; 
Wood  V.  Wood,  ih,  357  ;  Huntington  v.  Huntington,  2  ib.  218 ; 
Sikes  V.  Snaith,  ib.  851 ;  Must  v.  Sutcliffe,  8  ib,  104 ;  Nathan 
V.  Morse,  ib.  529  ;  Lewis  v.  Lewis,  ib.  109 ;  Allen  v.  Manning, 
2  Add.  490 ;  Goodman  v.  Goodman,  2  Lee,  109 ;  Robinson  v. 
Chamberlagne,  ib.  129  ;  Brown  v.  Farrant,  ib.  418 ;  Burrows 
V.  Burrows,  1  Hag.  109. 

Where  an  interval  intervenes  between  the  preparation  of 
instructions  for  a  will  and  the  death  of  the  testator,  the 
instructions  will  take  effect  as  a  will  only  upon  evidence  that 
the  testator  adhered  to  them  down  to  his  death.  Bone  v. 
Spear,  1  Phillim.  845;  Deveretix  v.  Btdlock,  ih.  60,  72; 
Sandjord  v.  Vaughan,  ib.  48 ;  In  bonis  Heme,  1  Hag.  222 ; 
Barwick  v.  Mullings,  2  Hag.  225  ;  Mitchell  v.  Mitchell,  ib.  74  ; 
Dingle  v.  Dingle,  4  ib.  888 ;  Reay  v.  Cowcher,  2  ib.  249 ; 
Antrobus  v.  Xepean,  1  Add.  899;  Munro  v.  Coutts,  1  Dow, 
487;  Matthews  v.  Warner,  4  Ves.  186;  Ton-e  v.  Castle,  2 
Moo,  P.  C.  138. 
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An  unexecuted  paper,  containing  only  a  partial  disposition     Chap.jTii. 
of  the  testator's  property,  will  not  take  effect  as  a  will,  unless  Partial 
it  be  shown  to  contain  the  final  intention  of  the  testator  as  ^  ^^^^^  *°°' 
far  as  it  goes.     Montefiorc  v.  Monte/lore,  2  Add.  354 ;  Cuncly 
V.  Medley,  1  Hag.  140 ;  Maclae  v.  Ewhig,  ib.  317 ;  In  bonis 
IVenlock,   ib.  551 ;  In  bonis  liobinson,  ib.    643 ;  Devereux  v. 
BiMovk,  1  Phillim.  60  ;  Samlfordy.  Vamjlian,  ib.  48  ;  Theakston 
V.  Marson,  4  Hag,  290 ;  Bayle  v.  Mayne,  3  PhilHm.  504. 

Alterations  in  the  will  of  a  soldier,  which  was  made  while  Aiteratione. 
on  actual  military  service,  will  be  presumed  to  have   been 
made  during  the  continuance   of   such   service.      In   bonis 
Tweedulc,  3  P.  &  D.  204. 

A  charge  of  legacies  on  real  estate  contained  in  a  will  duly  Charge  of 
executed  to  affect  realty  will  include  legacies  given  by  a  ^^^^ 
subsequent  unattested  will  when  the  testator  is  one  of  the 
persons  competent  to  dispose  of  his  personalty  by  such  will. 
Buckeridge  v.  Inf/raniy  2  Ves.  Jun.  652 ;  Sheddon  v.  Godrich, 
8  Ves.  481 ;  Wilkinson  v.  Adam,  1  V.  &  B.  445  ;  Swift  v. 
Xash,  2  Kee.  20 ;  see  Rose  v.  Cunynghame,  12  Ves.  29. 

Legacies  charged  upon  real  estate  as  an  auxiliary  fund  may 
be  revoked  by  a  subsequent  valid  will,  though  not  executed 
80  as  to  affect  realty.  Brtuhnell  v.  Botvghton,  2  Atk.  268; 
A.-G.  V.  Ward,  3  Ves.  327. 

Legacies  charged  only  upon  real  estate  cannot  be  revoked 
by  a  subsequent  valid  will  not  executed  so  as  to  affect  realty. 
Beckett  v.  Harden,  4  Mau.  &  S.  1 ;  Locke  v.  James,  11 
M.  &  W.  901 ;  see  Mortimer  v.  West,  2  Sim.  274 ;  Fitzgerald 
V.  Field,  1  Euss.  428. 

Legacies  given  out  of  a  mixed  fund  of  realty  and  personalty 
<5an  be  revoked  by  a  valid  will  not  executed  to  affect  realty 
only  so  far  as  they  are  payable  out  of  the  personalty.  Stacker 
v.  Harbin,  3  B.  479. 

A  valid  will  of  personalty  not  executed  to  affect  realty  may 
dispose  of  any  portion  of  the  personalty  free  from  legacies, 
though  the  effect  may  be  to  increase  a  charge  of  legacies  on 
realty  contained  in  a  prior  will  effectually  disposing  of  real 
estate.     Coxe  v.  Bassett,  3  Ves.  155. 

Beyocation 

The  marriage  of  a  privileged  testator  or  the  birth  of  a  child  by  marriage 


58 


WILLS   OF   SOLDIERS   AND   SEAMEN. 


Chap.  VII. 

and  birth  of 
children. 


Marriage  of 
widower. 


Provision  for 
wife. 


subsequent  to  the  date  of  the  will  will  not  alone  revoke  the 
will.     Doe  V.  Barford,  4  M.  &  S.  10  ;   Welliihjton  v.  Wellwgton, 

4  Burr.  2171 ;   Wells  v.   Wilson,  5  T.  R.  52,  n. ;  Jackson  v. 
Hnrlockj  Amb.  495. 

But  the  birth  of  children  alone  after  the  date  of  the  will 
affords  a  presumption  against  the  will.  Johnston  v.  Johnston, 
1  Phillim.  447. 

A  privileged  will  is  revoked  by  the  subsequent  marriage  of 
the  testator  and  the  birth  of  children,  unless  the  wife  and 
children  are  provided  for  by  the  will  or  by  a  previous  settle- 
ment. Overhury  v.  Orerbm-y,  2  Stow.  242  ;  see  1  Phillim.. 
479 ;  Kenebcl  v.  Scrafton,  2  East,   530 ;  Doc  v.  LancashirCy. 

5  T.  E.  49  (posthumous  child). 

The  same  rule  applies  to  the  case  of  a  widower  who  marries 
a  second  time  and  has  children,  though  the  will  may  be  in 
favour  of  children  by  the  first  marriage.  Christoither  v.. 
ChristopheVy  Dick.  445 ;  Holhway  v.  Clarke,  1  Phillim.  389  ; 
Walker  v.  Walker,  2  Curt.  854. 

It  appears  to  be  unsettled  whether  the  birth  of  children  by 
a  first  wife  after  the  date  of  the  will  and  marriage  to  a  second 
wife  revokes  the  will.     Gibbons  v.  Cannt,  4  Ves*  848. 

The  will  is  not  revoked  where  it  does  not  dispose  of  all  the 
testator's  estate.  See  Kenebel  v.  Scrafton,  2  East,  541 ;. 
Marston  v.  Hoc  d.  Fod',  8  Ad.  &  E.  57 ;  Brady  v.  Cnbitt, 
Dough  40  ;  Doe  d.  Shelley  v.  Edlin,  4  A.  &  E.  582. 

Provision  made  for  the  wife  alone  by  a  settlement  or  by 
the  will  itself  will  not  prevent  its  revocation.  Marston  v.. 
Hoe  d.  Fox,  8  A.  &  E.  14 ;  2  Nev.  &  P.  504. 

Pro\'ision  by  a  settlement  subsequent  to  the  will  will  not 
prevent  revocation.  Israeli  v.  Bixlon,  2  Moo.  P.  C.  51 ;  see 
Talbot  V.  Talbot,  1  Hag.  705  ;  Ex  jm'te  Ilchester,  7  Ves- 
348;  Johnston  v.  Wells,  2  Hag.  561;  In  bonis  Cadynold,  1 
Sw.  &  T.  84. 

The  will  is  not  revoked  where  such  revocation  would  not 
benefit  the  afterborn  children.     Sheath  v.  York,  1  V.  &  B.  390. 

The  fact  that  the  wife  and  children  predecease  the  testator 
will  not  revive  the  revoked  will.  Ilelyar  v.  Helyar,  1  Phillim*. 
413 ;  SnUivan   v.  Sidliran,   ih.  343  :   Emerson   v.    Borille,  ib^ 
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842  ;  overruling  Wright  v.  Netherwood,  2   Salk.  539,  n.  ;  2     Chap.  vri. 
Phillim.  266,  n. 

In  the  case  of  privileged  wills  it  seems  clear  that  a  will, 
though  revoked  l)y  marriage  and  birth  of  children,  may  be 
set  up  again  by  evidence  of  intention  to  adhere  to  it,  such 
wills  being  free  from  the  operatipn  of  the  Statute  of  Frauds 
and  Wills  Act.  See  Marston  v.  lioe  d.  i'W,  8  A.  &  E.  14; 
Gihhens  v.  CroHS,  2  Add.  455  ;  Fox  v.  Marston,  1  Curt.  494 ; 
Israeli  v.  Rodon,  2  Moo.  P.  C.  51 ;  Matson  v.  Magrath,  1  Kob. 
680  ;  Tapster  v.  HoltzappJ\'U  5  N.  of  C.  554. 
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A.  lievival  of  Wills. 

The  Wills  Act  (1  Vict.  a.  26),  sect.  22,  enacts,  that  no  will 
or  codicil,  or  any  part  thereof  which  shall  be  in  any  manner 
revoked,  shall  be  revived,  otherwise  than  by  the  re-execution 
thereof,  or  by  a  codicil  executed  in  manner  thereinbefore 
required,  and  showing  an  intention  to  revive  the  same ;  and 
when  any  will  or  codicil  which  shall  be  partly  revoked  and 
afterwards  wholly  revoked  shall  be  revived,  such  revival  shall 
not  extend  to  so  much  thereof  as  shall  have  been  revoked  before 
the  revocation  of  the  whole  thereof,  unless  an  intention  to  the 
contrary  shall  be  shown. 

Where  a  testamentary  disposition  is  revoked  by  a  subsequent 
disposition,  which  latter  is  in  its  turn  revoked,  the  former 
disposition  is  not  thereby  revived.  Burtenshaiv  v.  Gilbert^ 
Cowp.  49 ;  In  bonis  Brown,  1  Sw.  &  T.  32 ;  Brown  v.  Brown, 
8  E.  &  B.  876;  Wood  v.  Wood,  1  P.  &  D.  309  ;  see  M'Ara  v. 
yrCay,  23  L.  R.  Ir.  138. 

Where  the  testator  by  his  will  gave  all  his  property  to  A 
and  by  a  second  will  gave  his  real  estate  to  B  and  then 
revoked  the  second  will,  it  was  held  that  the  first  will  took 
eflfect  only  on  the  personalty.  In  bonis  Hod<fkinson,  (1898) 
P.  339. 

It  has  been  doubted  whether  since  the  Wills  Act  a  codicil, 
described  as  a  codicil  to  a  will  of  a  particular  date  which  has 
been  revoked,  would  be  sufficient  to  revive  the  revoked  will  in 
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the  absence  of  any  additional  evidence  of  "  intention  to  revive    ^*P-  ^^i^- 
the  same."     In  bonis  Steele,  1  P.  &  D.  575 ;    see  ///  bonis 
Lindsay,  8  Times  L.  E.  507. 

There  is  an  obvious  distinction  between  a  codicil  incor- 
porating and  giving  effect  to  earlier  unattested  instruments, 
for  which  purpose  a  mere  reference  is  suflficient,  and  a  codicil 
reviving  a  revoked  instrument. 

There  are,  however,  cases  in  which  a  codicil  described  as  a 
codicil  to  a  particular  will  which  has  been  revoked  by  marriage, 
there  being  no  other  will  in  existence,  has  been  held  sufficient 
to  revive  the  revoked  will.  In  bonis  Chapman,  1  Eob.  1  ; 
Payne  v.  Trappes,  1  Eob.  583. 

This  was  clearly  the  rule  before  the  Wills  Act.  Lord  Walpole 
V.  Earl  of  Orford,  3  Ves.  402 ;  S.  C.  7  T.  E.  138. 

In  the  case  of  Neate  v.  Pickard,  2  N.  of  C.  406,  and  in  In 
bonis  Reynolds,  3  P.  &  D.  35,  there  appear  to  have  been 
express  words  of  confirmation ;  see,  too,  McLeod.  v.  McNab, 
(1891)'A.  C.  471,  P.  C. 

It  seems  a  codicil,  described  as  a  codicil  to  a  will  of  a  Contingent 

COulClI 

particular  date,  though  the  codicil  is  directed  to  take  effect 
only  in  events  which  do  not  happen,  may  have  the  effect  of 
reviving  the  wall.  In  bonis  Da  Silva,  2  Sw.  &  T.  315 ;  see 
Parsons  v.  Lanoe,  1  Ves.  Sen.  190. 

If  there  are  two  wills,  the  later  of  which  revokes  the  earlier,  Codicil  re- 
it  seems  a  codicil  described  as  a  codicil  to  the  testator's  last  revoked  by 
will,  but  giving  the  date  of  the  revoked  will,  will  not  revive  that 
will  or  revoke  the  second  will.  In  bonis  May,  1  P.  &  D.  581 ; 
In  bonis  Ince,  2  P.  D.  111.  These  cases  may  very  well  be 
supported  on  the  ground  that  the  description  of  the  will  by 
the  codicil  was  ambiguous,  the  will  of  the  date  mentioned  not 
being  the  last  will  of  the  testator,  or,  in  fact,  his  will  at  all,  as 
it  had  been  revoked.     See  hi  bonis  Edge,  9  L.  E.  Ir.  516. 

In  In  bonis  Anderson,  39  L.  J.  P.  55,  the  principle  applied 
w^as  the  same.  In  that  case  the  codicil  was  expressed  to  be  a 
codicil  to  the  testator's  last  will,  but  confirmed  a  will  by  date 
which  had  been  revoked. 

In  In  Ijonis  Wilson,  1  P.  &  D.  582,  the  codicil,  though 
referring  to  a  revoked  will  by  date,  w^ent  on  to  refer  to  certain 
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bequests  as  contained  in  that  will,  which  were,  in  fact, 
contained  in  a  later  wilL  There  was,  therefore,  a  clear  case 
of  mistaken  description. 

If  the  codicil  not  only  refers  to  the  revoked  will  by  date  but 
also  refers  to  the  provisions  of  the  revoked  will,  probate  will 
be  granted  of  the  revoked  will,  the  subsequent  will  and  the 
codicil  together.  In  bonis  Stedham ;  In  bonis  Dyke,  6  P.  D. 
205 ;  In  bonis  CMlcott,  (1897)  P.  223. 

Where  a  will  was  revoked  by  a  subsequent  will,  a  codicil 
described  as  a  codicil  to  the  testator's  last  will,  and  confirming 
certain  dispositions  contained  in  the  revoked  will,  had  the 
effect  of  reviving  the  revoked  will.  In  bonis  Van  Ctdsem, 
63  L.  T.  252. 

Where  a  codicil  merely  refers  by  recital  to  a  revoked  will, 
the  revoked  will  is  not  revived.   In  bonis  Dennis^  (1891)  P.  326. 

A  testamentary  disposition,  written  at  the  foot  of  a  will 
revoked  by  marriage,  and  referring  to  a  bequest  contained  in 
the  will,  though  not  referring  to  the  will  in  terms  or  described 
as  a  codicil,  is  sufficient  to  revive  the  will.     In  bonis  Terrible, 

2  Sw.  &  T.  8. 

The  fact  that  a  codicil  is  found  attached  by  tape  to  a  will 
which  has  been  revoked  by  a  later  will  will  not  revive  the 
revoked  will.    Marsh  v.  Marsh,  1  Sw.  &  T.  528. 

A  w^ill  which  Jias  been  destroyed  and  no  longer  exists  in 
writing  cannot  be  revived  by  a  codicil,  though  there  may  be  a 
draft  of  the  will  in  existence.  Hale  v.  Tokelore,  2  Bob.  318 ; 
Netcton  v.  Newton,  12  Ir.  Ch.  118 ;  Rogers  v.  Ooodenough,  2 
Sw.  &  T.  342. 

A  codicil  which  refers  to  a  will  by  date  and  makes  certain 
alterations  in  it  and  then  confirms  the  will,  does  not  revive 
so  much  of  the  will  as  has  been  altered  by  intermediate 
codicils.  Crosbie  v.  MacDoual,  4  Ves.  610 ;  Green  v.  THbe^ 
9  Ch.  D.  281. 

But  a  second  codicil  confirming  the  will  and  reciting  and 
treating  as  unrevoked  certain  dispositions  of  the  will  which 
have  in  fact  been  revoked  by  a  first  codicil,  revives  the  will 
without  the  alterations  made  by  the  first  codicil.  MvLeod  v. 
McXab,  (1891)  A.  C.  471,  P.  C. 
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Where  a  testator  had  by  a  third  codicil  revoked  the  first  and    Chap.  vii:. 
second  codicils,  and  by  a  fourth  codicil  confirmed  his  will  and 
former  codicils,  it  was  held  that,.as  the  fourth  codicil  confirmed 
the  third,  jihe  first  and  second  remained  revoked.     In  bonis 
Carritty  66  L.  T.  379. 

B.  Rejmhlication. 
A  distinction  must  be  made  between  revival  of  a  revoked  Republication 

or  Gar)  161* 

liestamentary  instrument  and  republication  of  a  valid  testa-  testamentary 
mentary  instrument  in  such  a  way  as  to  make  it  operate  as  at  *°«*'''^°®'^*' 
the  date  of  republication. 

It  is  clear  that  any  reference  which  would  be  sufficient  to 
revive  a  revoked  instrument  would  be  sufficient  to  republish  an 
earlier  unrevoked  instrument.  But  a  reference,  sufficient  to 
republish,  would  not  necessarily  revive  a  revoked  instrument. 

Thus  a  codicil  described  as  a  codicil  to  a  will  republishes  the 
will  though  it  may  not  be  sufficient  to  revive  the  will  if 
revoked.  Acherleyy,  Vernon,  3B.  P.  C.  107  ;  Barnes  v.  Crowe, 
1  Ves.  Jun.  486  ;  Skinner  v.  Ogle,  5  N.  of  C.  74  ;  1  Rob.  363  ; 
Rowley  v.  Eyton,  2  Mer.  128,  as  corrected  in  45  Ch.  D.  637. 

Again,  a  testamentary  instrument  not  described  as  a  codicil 
but  written  at  the  foot  of  the  will  and  containing  a  reference  to 
the  executors  named  in  the  will  republishes  the  will.  Serocold 
V.  Heming,  2  Lee  Eccl.  490. 

But  a  will  is  not  republished  by  a  testamentary  instrument 
not  described  as  a  codicil  and  not  containing  any  reference  to 
the  will.     In  re  Smith ;  Bilke  v.  Roper,  45  Ch.  D.  632. 

A  codicil  referring  to  a  will  of  a  particular  date  does  not 
republish  an  intermediate  codicil.  Burton  v.  Xewbei-y,  1 
Ch.  D.  234. 

C.  Incorporation  of  Documents. 

Any  document  in  existence  when  the  will  is  executed,  and  incorporation 
sufficiently  described  to  enable  it  to  be  identified,  may  be 
incorporated  with  the  will,  and  may  be  referred  to  for  purposes 
of  construction,  whether  incorporated  in  the  probate  or  not. 
Hutchings  v.  Wood,  2  Moo.  P.  C.  355  ;  Aaron  v.  Aaron,  3 
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De  G.  &  S.  475  ;  In  bonis  Sunderland,  1  P.  &  D.  198 ;  In  bonis 
Mercer,  2  P.  &  D.  91 ;  In  bonis  Danielly  8  P.  D.  14 ;  see  In 
bonis  PaseaU,  1  P.  &  D.  606  ;  In  bonis  Gill,  2  P.  &  D.  6  ; 
Quihampton   v.    Going,   24   W.   E.    917  ;     In   l>onis   Gamett, 

(1894)  P.  90. 

It  has  been  said  that  the  document  must  not  only  be  in 
fact  in  existence  when  the  will  is  executed,  but  also  that  it 
must  be  described  as  existing.  Van  Straubeuzee  v.  Monk,  3 
Sw.  &  T.  6;  In  bonis  Watkins,  1  P.  &  I).  19;  In  bonis 
Dallow,  ib.  189 ;  In  bonis  Siinderland,  ib.  198 ;  In  re  Kehoe, 
18  L.  E.  Ir.  18. 

It  would  seem,  however,  that  if  the  document  is  proved  to 
have  been  in  existence  at  the  date  of  the  will,  and  is  sufficiently 
identified  by  the  description  in  the  will,  it  is  not  necessary  that 
it  should  be  actually  described  as  existing.  See  Singleton  v. 
Tomlinson,  8  App.  C.  404 ;  In  re  Coi/te ;  Coyte  v.  Coyte,  56 
L.  T.  510. 

It  seems  that  a  document  sufficiently  referred  to  in  the  will, 
though  not  in  existence,  may  be  incorporated  if  it  exists  at  the 
date  of  a  codicil  to  the  will.  In  bonis  Hunt,  2  Eob.  622  ;  /// 
bonis  Stewart,  82  L.  J.  P.  94;  3  Sw.  &  T.  192;  4  Sw.  &  T.  211 ; 
///  bonis  Lady  Tmro,  1  P.  &  D.  221,  not  following  /;/  bonis 
Mathias,  82  L.  J.  P.  115 ;  8  Sw.  &  T.  100. 

But  for  this  purpose  it  must  be  clear  that  the  will,  if  read  as 
of  the  date  of  the  codicil,  refers  to  a  definite  instrument,  and 
that  the  instrument  in  question  satisfies  the  description  in  the 
will.     Durham  v.  Northen,  (1895)  P.  66.  ' 

Thus,  a  codicil  confirming  a  will,  which  directs  certain 
property  to  be  distributed  as  the  testator  may  by  any  memo- 
randum or  deed  direct,  will  not  have  the  efifect  of  incorporating 
memoranda  executed  between  the  dates  of  the  will  and  codicil. 
In  bonis  Lancaster,  29  L.  J.  P.  155 ;  see  In  bonis  Warner,  10 
W.  E.  566 ;  In  Itonis  MacGregor,  60  L.  T.  840. 

A  memorandum  not  described  as  a  codicil  written  on  the 
back  or  the  fourth  side  of  a  paper  containing  an  invalid  will  to 
which  it  does  not  refer  does  not  incorporate  the  will.  In  bonis 
Ih'vmmond,  2  Sw.  &  T.  8 ;  In  bonis  Tovey,  47  L.  J.  P.  63 ;  see 
In  bonis  WillmoU,  1  Sw.  &  T.  36. 
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So  a  reference  to  executors  "  hereunder  named,"  or  the  >vord8    Chap.  viii. 
"  turn  over,"  will  not  incorporate  a  clause  not  contained  in  the 
body  of  the  will,  though  written  before  execution.     In  bonis 
Dalloic,  1  P.  &  D.  189 ;    In  bonis  Dearie,  89  L.  T.  93.     See 
In  bonis  WatkinSy  1  P.  &  D.  19. 

On  the  other  hand,  the  words  "  see  over,"  with  an  asterisk, 
have  been  held  sufficient  to  incorporate  a  sentence  on  the 
second  side  of  a  sheet  of  paper,  by  the  side  of  which  was  also 
written  "  see  over,"  with  an  asterisk.  In  bonis  Birt,  2  P.  &  D. 
214.     See  In  bonis  Greenwood,  (1892)  P.  7. 

The  cases  above  cited  on  the  subject  of  revival  are  also 
authorities  on  the  subject  of  incorporation. 

Thus  it  would  seem  that  a  memorandum  at  the  foot  of  a  Memorandum 
will,  referring  to   something  contained   in   the   will,  would  contenteof* 
incorix)rate  it,  though  there  is  no  express  reference  to  the  ^*^*' 
will  as  such.     In  bmis   Teirible,  2   Sw.   &  T.  8  ;    In  bonis 
Wiildrington,  85  L.  J.  P.   66.      See  Gardiner  v.   Cmirthope, 
12  P.  D.  14. 

Upon  similar  principles  it  has  been  held  that  a  testamentary 
disposition  not  described  as  a  codicil,  but  written  on  the  back 
of  the  will  underneath  two  codicils  described  as  codicils  to  the 
will,  and  altering  a  provision  contained  in  the  second  codicil, 
had  the  effect  of  republishing  the  will  and  codicils.  Guest  v. 
Witlasei/,  2  Bing.  429 ;  8  Bing.  614. 

A  reference  by  a  duly  attested  codicil  to  a  will  incorporates  Reference  to 

ft  will  in  a 

the  will,  if  the  reference  is  such  as  to  show  that  the  testator  codicil  incor- 
intended  to  incorporate  it,  and  if  there  is  only  one  document  in  ^*^^^j 
existence  to  which  the  term  **  will "  can  apply,  Barnes  v.  Crowe,  will. 
1  Yes.  Jun.  485 ;  Doe  d.  Williams  v.  Evans,  1  Cr.  &  Mee.  42 ; 
Allen  V.  Maddock,  11  Moo.  P.  C.  427 ;    In  bonis  Heathcote, 
6  P.  D.  81. 

Similarly,  a  reference  in  a  codicil  to  a  prior  unattested  codicil  Reference  to 
will  incorporate  it.      Ingoldby  v.  Ingoldby,  4  N.  of  C.  498  ;  ^tn?**"* 
SmitlCs  Case,  2  Curt.  796. 

A  reference,  however,  in  a  codicil  to  a  will  and  prior  codicils,  Reference  to 

will  where 

where   there  are  a  will  and   codicils  duly  attested,  will  not  thereftrea 
incorporate  a  codicil  not  duly  attested.      Croker  v.  Marquis  of  l^^^  codicils 
Hertford,  8  Curt.  468 ;  4  Moo.  P.  C.  889. 

T.W.  F 
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And  ui)on  the  same  principle  it  would  seem  that  a  reference 
by  a  codicil  to  a  will,  where  there  are  a  duly  attested  will  and 
some  unattested  codicils,  will  not  set  up  the  unattested  codicils. 
Utterton  v.  Robins,  1  Ad.  &  E.  428;  2  Nev.  &  M.  821;  In 
bonis  Pheljys,  6  N.  of  C.  695 ;  Haynes  v.  Hillj  7  N.  of  C. 
256 ;  see,  however,  Radburn  v.  Jervis,  3  B.  450 ;  Guest  v. 
WiUasey,  2  Bing.  429 ;  8  Bing.  614. 

Possibly  a  reference  to  a  will  in  general  terms  would  incor- 
porate all  the  valid  instruments  constituting  the  will,  such  as 
a  will  and  several  codicils. 

A  codicil  referring  to  a  will  by  date  incorporates  the  will  of 
that  date  only,  and  not  subsequent  codicils.  Burton  v.  New- 
bery,  1  Ch.  D.  234 ;  In  bonis  Reyiwldsy  8  P.  &  D.  35  ;  French 
V.  Hoey,  (1899)  2  Ir.  472. 

The  case  is  not  altered  by  the  fact  that  a  valid  codicil 
referring  to  the  will  by  date  is  written  on  the  same  paper  as  a 
valid  will  and  an  intermediate  unattested  codicil.  In  bonis 
Hidton,  5  N.  of  C.  598 ;  In  bonis  Phelps,  6  ib.  695  ;  In  bonis 
Wilbnotty  1  Sw.  &  T.  86 ;  In  re  Spotten,  5  L.  K.  Ir.  408. 

Perhaps  where  a  codicil  is  directed  to  be  taken  as  part  of 
the  will,  a  subsequent  codicil  referring  to  the  will  by  date  and 
confirming  it  will  have  the  effect  of  confirming  the  codicil  as 
well.  See  Gordon  v.  Loi'd  Reay,  5  Sim.  274,  disapprove^  in 
Burton  v.  Newb&iy,  supra. 

If  the  codicil  recites  the  will  by  date  and  a  codicil  by 
date,  and  then  confirms  the  "  said  will,**  the  term  "  will " 
may  include  both  will  and  codicil.  Aaron  v.  Aaron,  8  De 
G.  &  S.  475. 

As  to  whether  a  codicil  headed  **  This  is  a  fourth  codicil  to 
my  will  '*  would  incorporate  a  codicil  headed  **  This  is  a  third 
codicil  to  my  will,*'  see  StocHl  v.  Pwnshon,  6  P.  D.  9. 

Incorporation  of  an  instrument  into  a  will  does  not  alter  the 
effect  of  the  instrument  so  far  as  it  is  already  valid.  So  far  as 
it  is  invalid  as  an  independent  instrument  it  takes  effect  as  a 
testamentary  disposition,  subject  to  the  ordinary  rules  as  to 
lapse,  ademption,  &c.,  applicable  to  wills.  Bizzey  v.  Flight, 
8  Ch.  D.  269. 

A  paper  not  in  existence  at  the  date  of  the  execution  of  a 
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testamentary  instrument  cannot  be  incorporated  in  it  or  referred    ^^P*  "^m* 

to  for  purposes  of  construction.      Countess  Fei-raris  v.  Lord  cannot  be 

Hertford,  3  Curt.  468 ;  In  bonis  Watkins,  1  P.  &  D.  19  ;  In  ^"^°'^"^*^- 
bonis  DaUow,  ib.  189 ;  Singleton  v.  Tomlinson,  3  App.  C.  404 ; 
Smith  V.  Conder^  9  Ch.  D.  170 ;  see  In  bonis  Keller,  61  L.  J.  P. 
39 ;  65  L.  T.  763. 

A  testato^  cannot  reserve  by  his  will  the  power  of  making  Power  cannot 

a  testamentary  disposition  of  his  property  by  a  subsequent  ^i^^^^-^I 

unattested  paper.     Haherqham  v.  Vincent,  2  Ves.  Jun.  204 :  *  subsequent 

^  ^  -f  »  '    unattested 

4  B.  C.  C.  353  ;  Countess  De  Zichy  Ferraris  v.  Loi'd  Hertford,   will. 
3  Curt.  468 ;  4  Moo.  P.  C.  339. 

Thus,  a  gift  to  trustees  to  hold  upon  the  uses  appointed  by 
a  letter  to  be  signed  by  the  testator  is  invalid.  Johnson  v. 
BaU,  5  De  G.  &  S.  85. 

But  there  is  no  objection  to  a  gift  to  persons  to  be  ascer-  Persons  to 
tained  by  a  subsequent  act  on  the  part  of  the  testator,  provided  particular 
the  act  is  one  which  must  be  done  as  the  natural  result  of  the  nufrdepend 
state  of  the  property  at  the  date  of  the  will,  and  is  in  no  way  <*'»  *  subse- 

^     ^       '^  '  -^    quentactof 

dependent  upon  a  power   reserved   by  the  will.      Stubbs  v.  the  testator. 
Sargoti,  2  Kee.  255 ;  3  M.  &  Cr.  507,  where  the  gift  was  to  the 
persons  who  should  be  in  co-partnership  with  the  testatrix  at 
the  time  of  her  decease,  or  to  whom  she  should  have  disposed 
of  her  business. 

Where  a  gift  is  made  by  will  to  a  person,  and  it  appears  on  Gift  on 
the  face  of  the  will  that  the  gift  is  to  be  held  on  trust,  but  the  ciared  by 
trusts  are  not  declared,  oral  evidence  of  the  trusts  is  admissible  JJ^^^  ^^^ 
if  they  have  been  communicated  to  the  legatee  prior  to  the 
execution  of  the  will.     Crook  v.  Brooking,  2  Vern.  50,  106 ; 
Pring  v.  Pring,  2  Vern,  98 ;  Irvine  v.  Sullivan,  8  Eq.  673 ; 
Riordan  v.   Banon,  I.   E.  10   Eq.   469 ;    In  re   Fleettvood ; 
Sidgreaves   v.  Brewer^  49   L.  J.  Ch.  514 ;    15  Ch.  D.  594  ; 
see  Scott  v.  Brownrigg,  9  L.  E.  Ir.  246 ;  In  bonis  Marchant, 
(1893)  P.  254,  a  curious  case. 

It  has  been  said  that  where  the  will  discloses  that  a  bequest  Gift  on  trust ; 

is  made  to  a  person  as  a  trustee,  but  the  nature  of  the  trusts  is  i^^ef 

not  disclosed,  evidence  of  the  trusts  is  admissible,  if  they  have 

been  communicated  to  the  legatee  after  the  execution  of  the 

will.     See  Moss  v.  Cooper,  1  J.  &  H.  352 ;  Riordan  v.  Banon, 

p  2 
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I.  B.  10  Eq.  469;  In  re  Fleet uood;  Sithjreavesi  v.  Brewer^  49 
L.  J.  Ch.  514;  15  Ch.  D.  594,  where  Johnson  v.  Ball,  5 
D.  G.  &  S.  85,  which  is  an  authority  to  the  contrary,  is 
discussed. 

But  if  the  trusts  are  contained  in  a  letter  not  incorporated 
with  the  will  and  not  communicated  to  the  trustees  till  after 
the  testator's  death,  the  trusts  fail.  Scott  v.  Broivnrigrf, 
9  L.  E.  Ir.  246. 


Secret  trust. 


Gift  to 
A  and  B 
induced 
by  promise 
of  A. 


D.  Secret  Tntsts. 

The  distinction  betw^een  the  class  of  cases  where  it  appears 
on  the  face  of  the  will  that  there  is  a  trust  and  those  mentioned 
below,  where  an  absolute  bequest  is  made  upon  a  secret  trust 
accepted  by  the  legatee,  though  fine  is  real. 

In  the  latter  cases  the  legatee  would  be  enabled  to  commit 
a  fraud  if  evidence  of  the  trust  were  not  admitted.  In  the 
former  cases  he  is  a  trustee  upon  the  face  of  the  will,  and 
cannot  therefore  in  any  case  take  beneficially. 

Where  a  gift  is  made  in  absolute  terms,  but  the  testator 
before  or  after  the  date  of  his  will  communicates  to  the  legatees 
his  intention  that  they  are  to  hold  the  gift  in  trust,  and  they 
either  accept  the  trust  or  acquiesce  in  it  by  silence,  evidence 
of  the  trust  is  admissible.  Wallgrare  v.  Tehhs,  2  K.  &  J.  313 ; 
MoHs  V.  Cooper,  IJ.  &  H.  852 ;  Jones  v.  BcuVeij,  3  Ch.  362. 

Such  evidence  is  admissible,  although  the  will  states  that 
the  gift  is  not  by  way  of  trust.  Ihissell  v.  Jackson,  10  Ha. 
204  ;  Re  Spencer's  Will,  57  L,  T.  519  ;  see  Pn/or  v.  Pn/or,  2 
D.  J.  &  S.  205 ;  In  re  C ran  shay  ;  Craicshay  v.  Crawshay^  43 
Ch.  D.  615. 

The  details  of  the  trust  must  be  disclosed  to  the  trustees  in 
the  testator's  lifetime,  otherwise  it  cannot  be  enforced,  and  the 
devisee  will  take  as  trustee  for  the  next  of  kin  or  heir.  In  re 
Boyes ;  Boyes  v.  Carritt,  26  Ch.  D.  581. 

If  the  testator  is  induced  by  A  to  make  a  gift  to  A  and  B, 
on  the  faith  of  A's  promise  that  it  shall  be  applied  for  certain 
purposes,  the  trust  attaches  to  the  gift  to  both,  though  B  may 
have  known  nothing  of  the  matter,  the  reason  being  that  no  man 
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can  profit  by  the  fraud  of  another;  see  Russell  v.  Jackson,  10     Chap.  Vin. 
Ha.  204  (joint  tenants),  p.  212;   Moss  v.  Cooper^  1  J.  &  H. 
852  (tenants  in  common).     In  both  these  cases  the  legatees 
all  knew  of  the  testator's  intentions  before  the  will  was  made. 

It  is  said  that  a  different  rule  applies  if  A  and  B  are  tenants  Distinction  as 
in  common  and  not  joint  tenants,  and  that  in  such  a  case  B  in  common, 
may  take  his  moiety  free  from  any  trust;  but  there  seems 
to  be  no  express  decision  in  support  of  the  distinction ;  see 
Rmrhytlimib  v.  Bunnctt,  8  Ch.  D.  430;  In  re  Stead;  Witham 
V.  Andrew,  (1900)  1  Ch.  287;  Freeman  v.  Laing,  (1899)  2 
Ch.  859.  Tee  v.  Ferris,  2  K.  &  J,  857,  was  a  case  where  the 
gift  was  not  communicated  until  after  it  had  been  made  ;  the 
gift  itself  was  not  induced  by  any  promise. 

If  a  gift  is  made  by  will  to  A  and  B  as  tenants  in  common  (a),  Gift  left 
or  as  joint  tenants  (/i),  and  the  testator  afterwards  communicates  by7u^uent 
the  gift  to  A,  and  leaves  it  unrevoked  on  the  faith  of  a  promise  P«>™i»«. 
by  A  to  apply  the  money  to  certain  purposes,  the  trust  attaches 
to  A's  moiety  only,  and  not  to  B's.     There  is  here  no  fraud 
inducing  the  original  gift.     Tee  v.  Fertis,  2  K.  &  J.  857  (a) ; 
In  re  Stead;  Witham  v.  Andrew,  (1900)   1    Ch.  287  {h)\  see 
also  Barney  v.  Macdonald,  15  Sim.  6  ;  Rowhotham  v.  Dunnett, 
8  Ch.  D.  480. 

In  cases  of  secret  trust  the  intention  to  create  a  trust 
must  be  clearly  established.  Jones  v.  Badley,  8  Ch.  862; 
McCormick  v-  Grogan,  L.  R.  4  H.  L.  82 ;  Re  Doicning*s 
Residuary  Estate,  60  L.  T.  140. 
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Every  instrament  containing  a  testamentary  disposition  or 
affecting  a  prior  testamentary  disposition  of  personal  property, 
is  entitled  to  probate  if  properly  executed  and  attested.  In 
honis  Durance,  2  P.  &  D.  406. 

A  testamentary  instrument  appointing  an  executor  is  entitled 
to  probate,  though  the  executor  renounces  probate.  O'Dwyer 
V.  Geare,  1  Sw.  &  T.  465  ;  29  L.  J.  P.  47 ;  In  bonis  Lancastery 

1  Sw.  &  T.  454 ;  In  honis  Jordan,  1  P.  &  D.  555. 

A  properly  attested  codicil  is  entitled  to  probate  by  itself,, 
although  it  may  by  its  language  be  dependent  on  an  unattested 
will.     Gardiner  v.  Com-thojje,  12  P.  D.  14. 

A  will  to  take  effect  upon  a  contingency  is  not  admissible 
to  probate  for  any  purpose  if  the  contingency  does  not  happen, 
and  is  inoperative  to  revoke  a  previous  will.     In  bonis  lltufo,. 

2  P.  D.  73. 

But  the  principle  does  not  apply  to  a  codicil  which  will  be 
admitted  to  probate,  even  if  it  is  conditional  and  contains  a 
declaration  that  it  is  not  to  be  proved  unless  the  condition  ia 
fulfilled,  as  it  may  have  the  eflfect  of  republishing  the  will. 
In  honis  Da  Silra,  2  Sw.  &  T.  815;  In  honis  CoUcy,  a 
L.  R.  Ir.  243. 

An  instrument  appointing  guardians  merely  is  not  entitled 
to  probate.     In  bonis  Morton,  33  L.  J.  P.  87. 

Probate  of  the  will  of  a  married  woman  is  now  granted  in 
the  ordinary  common  form,  whether  she  was  married  before  or 
since  the  commencement  of  the  Married  Women's  Property  Act, 
1882.     See  Probate  Rules,  March,  1887,  cited  In  re  Lamherfs 
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Estate ;  Stanton  v.  Lambert^  39  Ch.  D.  626;   In  re  Jevers,  13      Chap.  IX. 
L.  R.  Ir.  1  ;  In  bonis  Price,  12  P.  D.  187. 

The  effect  of  such  probate  is  to  enable  the  executor  to  get  Effect  of 
in  the  assets,  whether  they  pass  under  the  will  or  not,  but  it  ^^^  * 
does  not  affect  the  beneficial  title.     In  re  Lamberts  Estate; 
StanUm  v.  Lambert,  39  Ch.  D.   626  ;    Smart   v.   Tranter^  43 
Ch.  D.  687. 

By  virtue  of  the  Land  Transfer  Act,  1897  (60  &  61  Vict.  Land  Transfer 
c.  65),  sect.  1  (which  applies  only  in  cases  of  death  after  the  ^ ' 
1st  January,  1898),  real  estate,  including  real  estate  appointed 
under  a  general  power  of  appointment  by  will,  devolves  to  the 
personal  representatives  of  a  deceased  person  as  if  it  were  a 
ehattel  real,  and  probate  and  letters  of  administration  may  be 
granted  in  respect  of  real  estate  only,  although  there  is  no 
personal  estate.  Eeal  estate  does  not  include  land  of  copyhold 
tenure  or  customary  freehold  in  any  case  in  which  an  admis- 
sion, or  any  act  by  the  lord  of  the  manor,  is  necessary  to 
perfect  the  title  of  a  purchaser  from  the  customary  tenant. 

The  Act  does  not  bind  the  Crown.  In  bonis  HaiiUyy  (1899) 
P.  40. 

In  cases  not  within  the  Act,  a  will  disposing  of  real  estate  Will  of  realty, 
only,  though  the  real  estate  was  directed  to  be  converted  and 
debts  and  legacies  were  directed  to  be  paid,  was  not  entitled 
to  probate.     In  bonis  Drummond,  2  Sw.  &  T.  118 ;    In  bonis 
Bootle,  3  P.  &  D.  177. 

For  the  purpose  of  probate  the  proceeds  of  sale  of  land  sold 
under  the  Settled  Estates  Act  and  subject  to  re-investment  in 
land  were  treated  as  realty.     In  bonis  Lhyd,  9  P.  D.  65. 

But  if  the  real  estate  disposed  of  was  under  another  instru- 
ment held  upon  trust  for  sale  so  as  to  be  converted  in  equity, 
the  will  was  entitled  to  probate.     In  bonis  Gunn,  9  P.  D.  242. 

A  will  disposing  of  realty  only  was  entitled  to  probate  if  the  Appointment 
testator  appointed  an  executor.     In  bonis  Jordan,  1  P.  &  D. 
555 ;    hi  bonis  Mishelly,  I.  R.  4  Eq.  62  ;    In  bonis  Cnbbon,  11 
P.  D.  169. 

The  will  of  a  married  woman  disposing  only  of  real  estate 
belonging  to  her  for  her  separate  use  and  appointing  ail  executor 
was,  even  before  the  Married  Women's  Property  Act,  1882, 
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entitled  to  probate.  Browniigif  v.  PikVy  7  P.  D.  61 ;  In  bonis 
HornebuMe,  15  P.  D.  149. 

Before  the  Married  Women's  Property  Act,  1882,  the  will  of 
a  married  woman  made  in  pursuance  of  a  power,  and  taking 
effect  only  upon  real  estate,  was  not  entitled  to  probate  where 
the  married  woman  survived  the  coverture  without  republishing 
the  will,  though  an  executor  might  be  appointed.  O'Dtcyerv, 
Geare,  1  Sw.  &  T.  465 ;  In  bonis  Barden,  1  P.  &  D.  325 ;  In 
bonis  Tomlinson,  6  P.  D.  209. 

As  regards  foreign  wills,  where  a  person  is  in  terms  appointed 
executor,  probate  will  be  granted  to  him  ;  but  where  the  powers 
granted  by  the  will  fall  short  of  the  powers  of  executors  accord- 
ing to  English  law,  a  grant  of  administration  will  be  made 
here  with  powers  as  near  as  may  be  to  those  granted  by  the 
will.  In  bonis  Earl,  1  P.  &  D.  450;  In  bonis  Briesemann^ 
(1894)  P.  260 ;  In  bonis  Von  Linden,  (1896)  148. 

If  the  original  will  cannot  be  produced  in  England,  a  notarial 
copy  may  be  proved.  In  bonis  Lemme,  (1892)  P.  89 ;  In  bonis 
Von  Linden,  (1896)  P.  148. 

Where  the  testator  made  two  wills,  one  of  property  vested 
in  him  as  trustee,  the  other  of  his  own  property,  the 
two  wills  were  included  in  one  probate.  In  bonis  Clans, 
31  W.  E.  924. 

If  a  will  purports  to  be  properly  executed  and  attested, 
and  there  is  no  doubt  that  it  is  the  testator's  will,  the  Court 
will  assume  that  it  was  properly  executed  and  attested, 
though  the  evidence  of  the  attesting  witnesses  as  to  the 
execution  may  not  be  satisfactory.  This  doctrine,  of  course, 
does  not  apply  if  the  recollection  of  the  attesting  witnesses 
as  to  some  defect  in  execution  is  clear.  Lloi/d  v.  Roberts, 
12  Moo.  P.  C.  158;  Wright  v.  Sanderson,  9  P.  D.  149; 
Woodhouse  v.  Balfour,  13  P.  D.  2  ;  Wi/att  v.  Bern/,  (1893) 
P.  5  ;  Clery  v.  Barry,  21  L.  E.  Ir.  152 ;  Glorer  v.  Smith, 
57  L.  T.  60;  Dayman  v.  Dayman,  71  L.  T.  699. 

In  the  absence  of  an  attestation  clause,  or  if  the  attestation 
clause  does  not  state  the  performance  of  the  necessary 
ceremonies,  the  will  must  be  proved  by  an  affidavit  of  one 
of   the   witnesses.     Bryan   v.    White,   2  Eob.  315;  Belbin  v. 
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Skeats,  1  Sw.  &  T.  148 ;  Bowman  v.  Hod/jmn,  1  P.  &  D.  362  ;      <^>P'  I3L. 
In  bonis  Wilson,  1  P.  &  D.  269. 

If  no  evidence  is  obtainable  from  the  attesting  witnesses,  Attesting 
the  will  will  be  presumed  to  have  been  duly  executed,  even  in  je^d. 
the  absence  of  an  attestation  clause.     Burijoyne  v.  Showier, 
1  Rob.  5 ;  In  bonis  Luffman,  5  N.  of  C.  188 ;  In  bonis  Dickson, 
6  N.  of  C.  278  ;  Vinnwomb  v.  Butler,  13  W.  E.  892  ;  In  bonis 
Nicks,  84  L.  J.  P.  80 ;  In  bonis  Bees,  ib.  56  ;  Foot  v.  Stanton, 

1  Dea.  19  ;  2  Jur.  N.  S.  880 ;  In  bonis  Torre,  8  Jur.  N.  S. 
494 ;  In  bonis  Puddephatt,  2  P.  &  D.  97  ;  see  In  bonis  Jones, 
46  L.  J.  P.  80 ;  Clarke  v.  Clarke,  5  L.  R.  Ir.  47 ;  Harris  v. 
Knight,  15  P.  D.  170 ;  In  bonis  Malins,  19  L.  R.  Ir.  281. 

Declarations  by  a  testator  that  he  has  duly  executed  his  will  Deciaiatious 
are  inadmissible  as  evidence  of  its  due  execution.     In  bonis 
Bipley,  1  Sw.  &  T.  68 ;  Atkinson  v.  Monis,  (1897)  P.  40. 

A   foreign  probate  will  not  affect    personal    property  in  Foreign 
England,  but  a  duly  authenticated  copy  of  a  will  proved  in  a 
foreign  country  will  be  admitted  to  probate  in  England  without 
further  evidence  of  the  validity  of  the  will.     In  bonis  Smith, 
16  W.  R.  1130;  In  bonis  Earl,  1  P.  &  D.  450 ;  In  bonis  Hill, 

2  P.  &  D.  89 ;  Miller  v.  James,  8  P.  &  D.  5  ;  In  bonis  Hide, 
4  P.  D.  76;  see  In  bonis  Prince  Hennj  the  69th,  49  L.  J.  P. 
67;  In  bonis  Dost  Alif  Khan,  6  P.  D.  6 ;  In  re  Vallance, 
48  L.  T.  941. 

Where  the  will  has  been  proved  abroad  the  codicils  must 
also  be  proved  abroad.     In  bonis  Miller,  8  P.  D.  167. 

As  to  Scotch  confirmations  see  21  &  22  Vict.  c.  56,  sects.  12, 
16 ;  In  bonis  Hyde,  2  P.  &  D.  86  ;  Hood  v.  Lord  Barrington, 
6  Eq.  218  ;  In  bonis  Ewing,  6  P.  D.  19. 

As  to  Irish  probates,  see  20  &  21  Vict.  c.  79,  sect.  95. 

The  question  whether  documents  not  in  themselves  of  a  Whether 
testamentary  character  but  incorporated  with  the  will  should  [foc^JmeiTt 
be  included  in  the  probate  is  mainly  one  of  convenience.  ^\\o^\^  be 

*^  *'  ^  ^         included  in 

If  the  document  is  valid  in  itself  independently  of  the  will,   probate. 
it  would  seem  that  it  need  not  be  included  in  the  probate,  if 
there  is  a  difficulty  in  procuring  its  production.     Sheldon  v. 
SkMon,  1  Rob.  81 ;  In  bonis  Sebthorp,  1  P.  &  D.  106 ;  In  bonis 
Balnie,  (1897)  P.  261. 
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If  the  document  derives  its  validity  from  the  will  it  ought, 
as  a  general  rule,  to  be  included  in  the  probate.  Sheldon  v. 
Sheldon y  supra. 

If  the  document  incorporated  with  the  will  is  itself  testa- 
mentary it  should  be  included  in  the  probate. 

Thus,  where  an  English  will  refers  to  and  incorporates  a 
foreign  will  the  foreign  will  must  be  included  in  the  probate, 
though  the  executors  of  the  English  will  may  have  nothing  to 
do  with  the  property  disposed  of  by  the  foreign  will.  In  bonis 
Han-is,  2  P.  &  D.  83 ;  In  bonis  Lard  Howden,  48  L.  J.  P.  26  ; 
In  bonis  Crawford,  15  P.  D.  212 ;  In  bonis  Lockhart,  69  L.  T. 
21  ;  In  bonis  Western,  78  L.  T.  49. 

On  the  other  hand,  where  the  testator  makes  two  independent 
wills,  one  disposing  of  property  in  England  and  the  other  of 
property  in  a  foreign  country,  probate  will  only  be  granted  of 
the  English  will.  In  bonis  Coode,  1  P.  &  D.  449 ;  In  l)onis 
Astor,  1  P.  D.  X50;  In  bonis  Smart,  9  P.  D.  64;  In  bonis 
Bolton,  12  P.  D.  202 ;  In  bonis  Callaway,  15  P.  D.  147 ;  In 
banis  De  La  Rue,  15  P.  D.  185 ;  In  bonis  Seavian,  (1891) 
P.  258 ;  In  bonis  Fraser,  (1891)  P.  285  ;  In  bonis  Tanrplin, 
(1894)  P.  89 ;  In  bonis  Murray,  (1896)  P.  65. 

Where  the  deceased  person  makes  no  disposition  of  his 
English  property,  but  leaves  a  will  expressly  confined  to  foreign 
property,  administration  of  the  English  property  will  be  granted 
as  upon  an  intestacy.     In  bonis  Mann,  (1891)  P.  293. 

Where  a  clause  of  a  revoked  instrument  is  incoi'porated  the 
clause  alone  will  be  included  in  the  probate.  In  bonis  Kehoe, 
7  L.  E.  Ir.  848. 

Probate  of  a  will  must  be  applied  for  in  the  Probate 
Division,  and  no  proceedings  can  be  taken  under  a  will  of 
personal  property  till  the  will  has  been  proved,  unless,  perhaps, 
probate  is  alleged  and  admitted  on  the  pleadings.  Pinney  v. 
Hunt,  6  Ch.  D.  98 ;  see  Tarn  v.  Commercial  Bank  of  Sydney, 
12  Q.  B.  D.  294  ;  Priestman  v.  Thomas,  9  P.  D.  210 ;  Bradford 
V.  Young,  26  Ch.  D.  656 ;  see  29  Ch.  D.  617  ;  In  re  Masonic 
and  General  Life  Assurance  Co,,  82  Ch.  D.  873. 

By  20  &  21  Vict.  c.  77,  sect.  62,  it  is  provided  that  where 
the  will  is  proved  in  solemn  form,  or  its  validity  declared  in  a 
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contentious  matter,  the  probate  shall  be  conclusive  evidence  of     Chap,  ix^ 
the  validity  and  contents  of  the  will  in  all  proceedings  affecting 
real  estate. 

Sect.  68  provides  for  citing  the  heir.  If  the  heir  is  a  party 
to  a  probate  action  as  one  of  the  next  of  kin  and  appears  and 
defends,  he  cannot  afterwards  dispute  the  validity  of  the  will 
in  respect  of  real  estate,  though  he  was  not  cited  as  heir. 
Beanhley  v.  Beardsley,  (1899)  1  Q.  B.  746. 

Sect.  64  provides  for  notice  of  intention  to  use  the  probate 
of  a  will  not  proved  in  solemn  form  in  an  action  as  evidence 
of  a  testamentary  disposition  affecting  realty.  Barraclough  v. 
Greenliough,  L.  E.  2  Q.  B.  612. 

Where  the  will  had  not  been  proved  there  can  be  no  doubt  Action  to 

,  ,  establish  will 

that  before  the  Land  Transfer  Act,  1897,  an  action  lay  in  the  of  real  estate. 
Chancery  Division  to  establish  it,  so  far  as  it  related  to  real 
estate-     For  the  old  practice  on  this  subject,  see  a  valuable 
note  in  Mr.  Dunning's  Concise  Precedents,  p.  510  et  seq. 

Probate  is  conclusive  upon  the  question  whether  the  will  Chancery 
does  or  does  not  express  the  true  will  of  the  testator.  not  set  aside 

If  the  whole  or  any  part  of  a  will  is  procured  by  fraud  the  ^^  le^te^** 
objection  must  be  taken  when  probate  is  applied  for. 

After  probate  of  a  will  has  been  granted  no  proceedings  can 
be  taken  in  the  Chancery  Division  to  have  the  legatee  of  the 
whole  or  any  part  of  the  property  bequeathed  declared  a 
trustee  on  the  ground  of  fraud.  Allen  v.  M'Pherson,  1  H.  L. 
191 ;  Meluish  v.  Milton,  8  Ch.  D.  27. 

It  would  seem  that  the  same  principle  would  apply  even  in 
such  a  case  as  that  already  cited  of  Mitchell  v.  Gard,  3  Sw.  & 
T.  76,  sujyra,  p.  24,  and  see  Betts  v.  Doughty,  5  P.  D.  26 ; 
In  re  Birchall ;   Wilson  v.  Birchall,  29  W.  R.  461. 

In  a  Court  of  Construction  no  evidence  is  admissible  to  show 
that  a  clause  was  left  in  the  will  by  mistake.  In  re  By  water: 
Bywater  v.  Clarke,  18  Ch.  D.  17. 
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1  Vict.  c.  26, 
H.  3. 
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By  sect.  3  of  the  Wills  Act,  it  is  enacted  that  every  person 
iiiAy>  ^J  his  will,  bequeath  or  dispose  of  ''  all  real  estate  and 
all  personal  estate  which  he  shall  be  entitled  to,  either  at 
law  or  in  equity,  at  the  time  of  his  death,  and  which,  if  not 
so  devised,  bequeathed  or  disposed  of,  would  devolve  upon 
the  heir-at-law,  or  customary  heir  of  him,  or,  if  he  became 
entitled  by  descent,  of  his  ancestor,  or  upon  his  executor  or 
administrator ;  and  that  the  power  hereby  given  shall  extend 
to  all  real  estate  of  the  nature  of  customary  freehold  or  tenant 
right,  or  customary  or  copyhold,  notwithstanding  that  the 
testator  may  not  have  surrendered  the  same  to  the  use  of  his 
will,  or  notwithstanding  that,  being  entitled  as  heir,  devisee 
or  otherwise,  to  be  admitted  thereto,  he  shall  not  have  been 
admitted  thereto,  or  notwithstanding  that  the  same,  in  con- 
sequence of  the  want  of  a  custom  to  devise  or  surrender  to 
the  use  of  a  will  or  otherwise,  could  not  at  law  have  been 
disposed  of  by  will  if  this  Act  had  not  been  made,  or  notwith- 
standing that  the  same,  in  consequence  of  there  being  a 
custom  that  a  will  or  a  surrender  to  the  use  of  a  will  should 
continue  in  force  for  a  limited  time  only,  or  any  other  special 
custom,  could  not  have  been  disposed  of  by  will  according  to 
the  power  contained  in  this  Act,  if  this  Act  had  not  been 
made ;  and  also  to  estates  pur  autre  nV,  whether  there  shall 
or  shall  not  be  any  special  occupant  thereof,  and  whether  the 
same  shall  be  freehold,  customary  freehold,  tenant  right, 
customary  or  copyhold,  or  of  any  other  tenure,  and  whether 
the  same  shall  be  a  corporeal  or  an  incorporeal  hereditament, 
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and  also  to  all  contingent,  executory,  or  other  future  interests      Chap.  x. 
in  any  real  or  personal  estate,  whether  the  testator  may  or  contingent 
may  not  be  ascertained  as  the  person  or  one  of  the  persons  *"  ^^^  ^  * 
in   whom   the   same  respectively   may   become   vested,   and 
whether  he  may  be  entitled  thereto  under  the  instrument  by 
which  the  same  respectively  were  created,  or  under  any  dis- 
position thereof  by  deed  or  will ;  and  also  to  all   rights   of  rights*  of 
entry  for  conditions  broken,  and  other  rights  of  entry ;  and 
also  to  such  of  the  same  estates,  interests,  and  rights  respec-  and  property 
tively,  and  other  real  and  personal   estate,  as  the  testator  ^"uXn^of * 
may  be  entitled  to  at  the  time  of  his  death,  notwithstanding  ^^^'• 
that  he  may  become  entitled  to  the  same  subsequently  to  the 
execution  of  his  will." 
A  testator  cannot   give   directions   which   will   make   his  Directions  to. 

brick  up 

property  useless  to  any  one  for  a  term  of  years ;  for  mstance,  house, 
he  cannot  direct  the  windows  and  doors  in  every  room  in  his 
house  to  be  bricked  up  for  twenty  years.     Brown  v.  Burdett, 
21  Ch.  D.  667. 

The  effect  of  sect.  3  of  the  Act  as  regards  copyholds  is  to  Devise  of 
enable  the  copyholder  to  devise  his  estate  without  a  surrender. 
Until  the  devisee  is  admitted  the  customary  estate  descends 
to  the  heir-  Though  the  lord  will  not  be  compelled  to  admit 
the  heir  if  there  is  a  devisee,  he  cannot  seize  because  the 
devisee  refuses  to  be  admitted  if  the  heir  is  willing  to  come 
in.  22.  V.  Garland,  L.  li.  5  Q.  B.  269  ;  Garland  v.  Mead,  ih, 
6  Q.  B.  441 ;  see  Allen  v.  Beicsei/,  7  Ch.  D.  463. 

It  has  been  suggested  that  lands  of  a  testator  dying  without  Lantis  i»»bie 
heirs  which  would  therefore  not  devolve  upon  '*  the  heir-at- 
law  of  him,"  but  would  escheat  to  the  lord,  are  not  within 
this  section,  and  therefore  that  a  will  disposing  of  lands  in 
such  a  case  must  be  executed  with  the  formalities  required 
by  the  Statute  of  Frauds.  Williams'  Real  Prop.  17th  ed. 
p.  53,  n. ;  Dunning's  Concise  Prec.  p.  3.  *  But  see,  as  to  the 
construction  of  a  similar  clause  in  a  colonial  statute,  Went- 
worth  Y.  Humphrey,  11  App.  C.  619,  P.  C.  ;  see,  too,  Lujilbii  v. 
Amcotts,  21  B.  685, 

It  appears  to  be  doubtful  whether  an  estate  pur  autre  vie  Whether  an 
limited  to  a  man  and  the  heirs  of  his  body  could  be  disposed  autre  m  to  a. 
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of  before  the  Wills  Act,  if  the  entail  had  not  been  barred. 
The  better  opinion  seems  to  be  that  it  could  not ;  see  Camj)- 
b(dl  V.  Sandys,  1  Sch.  &  Lef.  294  ;  Hojdcins  v.  RamagCy  Batty, 
365  ;  Blake  v.  Luxton,  Coop.  185  ;  Allen  v.  Allen,  2  Dr.  & 
War.  307,  326  ;  and  see  Doe  v.  Luxton,  6  T.  E.  293;  see  1 
Jarman,  61. 

The  Wills  Act  apparently  leaves  the  point  where  it  was, 
since  sect.  3,  which  makes  devisable  all  real  estate  which  if 
not  devised  would  devolve  upon  the  heir-at-law,  or  customary 
heir,  or  upon  his  executor  or  administrator,  does  not  in  terms 
extend  to  real  estate,  which  would  descend  to  the  heir  special 
if  not  devised. 

A  possibility  of  reverter  on  failure  of  a  fee  simple  con- 
ditional is  devisable.     Pemberton  v.  Barnes,  (1899)  1  Ch.  544. 

A  contingent  interest  in  real  or  personal  estate  vesting  in 
a  person  after  his  death  is  transmissible  and  devisable.  Anon., 
2  Vent.  347 ;  Pinbury  v.  Elkin,  1  P.  W.  563 ;  IngUhy  v. 
A7ncott8,21  B.  585;  In  re  Ores  well;  Parkin  v.  CresweU,  24 
Ch.  D.  102. 

A  person  in  possession  of  land  without  other  title  has  a 
devisable  interest.  Asher  v.  Whitlock,  L.  R.  1  Q.  B.  1 ;  Clarke 
V.  Clarke,  I.  R.  2  C.  L.  395 ;  see  Gresley  v.  Mousley,  4  De 
G.  &  J-  78. 

The  third  section  does  not  make  any  kind  of  personalty 
bequeathable  which  could  not  be  bequeathed  before ;  thus  a 
testator  cannot  bequeath  a  promissory  note  made  to  him  so 
as  to  pass  the  right  to  sue  on  it,  which  remains  in  the 
executor.     Bishop  v.  Curtis,  18  Q.  B.  879. 

Property  l^eld  by  the  testator  in  joint  tenancy  survives  to 
the  other  joint  tenants  and  cannot  be  given  by  will ;  thus,  for 
instance,  property  teansferred  by  the  testator  into  the  joint 
names  of  himself  and  his  wife  where  there  is  nothing  to  rebut 
the  presumption  of  advancement  cannot  be  given  by  will, 
whether  by  specific  gift  or  otherwise.  Dumnier  v.  Pitcher,  2 
M.  &  K.  262  ;  Coates  v-  Stevens,  1  Y.  &  C.  Ex.  66 ;  Grosvenor 
V.  Durston,  25  B.  97 ;  Turner  v.  A.-G.,  I.  R.  10  Eq.  386. 

A  general  power  to  an  ascertained  person  to  appoint  the 
use  in  lands,  where  the  power  is  to  arise  only  upon  a  certain 
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contingency,  could  always  be  exercised  before  the  contingency      Chap.  x. 
happened.     Dalby  v.  PiiUen,  2  Bing.  144  ;  9  J.  B.  Moo.  300  ; 
Logan  v.  BeU,  1  C.  B.  872. 

Prior  to  the  Wills  Act  it  was  held  that  a  general  power  to  Power  to 
appoint  property  operating  upon  the  legal  estate  given  to  the  pe^n^^over 
survivor  of  two  persons  could  not  be  exercised  till  the  survivor  **\®  J®^^ 
was  ascertained.     Doe  v.  Tomldnson,  2  Mau.  &  S.  165. 

This  doctrine,  however,  had  no  application  to  equitable 
estates,  and  is  apparently  abolished  by  the  Wills  Act.  Thomas 
V.  Jones,  1  D.  J.  &  S.  63. 

A  power  to  be  exercised  by  the  survivor  of  two  persons  Power 
"after  the  decease  of  the  other  of  them  "  can  of  course  not  by  survivor  of 
be  exercised  till  the  survivor  is  ascertained.     Cave  v.  Cave,  8  *^°  peraons. 
D.  M.  &  G.  131 ;  In  re  Blackburn ;  Smiles  v.  BkLckhurn,  43 
Ch.  D.  75. 

The  ordinary  power  in  a  marriage  settlement  given  to  the 
husband  and  wife,  and  the  survivor  of  them,  appears  to  come 
within  this  principle.  The  fact,  that  the  power  is  given  to 
them  jointly  during  their  joint  lives,  shows  that  neither  was 
intended  to  exercise  it  alone  during  the  life  of  the  other.  In 
re  Moires  Trusts,  46  L.  T.  723 ;  see  MacAdnm  v.  Lof/an,  3 
B.  C.  C.  310. 

A  power  to  appoint  to  persons  living  at  a  certain  time 
cannot  be  exercised  before  the  time  arrives.  Bliffht  v. 
HartnoU,  19  Ch.  D.  294. 

A  power  to  be  exercised  by  an  instrument  in  writing  could  Power  to  be 
always  be  exercised  by  will.     Lisle  v.  Lisle,  1  B.  C.  C.  533.       writing. 

A  general  power  to  appoint  by  deed  or  instrument,  sealed 
and  delivered  before  a  certain  period,  cannot  be  exercised  by 
a  will  which  does  not  take  effect  till  after  the  period.  Cooper 
V.  Martin,  3  Ch.  47. 

A  power  to  appoint  by  will  to  A  and  others  may  be  exercised 
after  A's  death.     Paske  v.  Haselfoot,  2  N.  R.  568  ;  33  B.  125. 

Where  a  power  of  disposition  over  property  is  given  to  a  Power  of  dis- 
person,  the  power  may  be  exercised  by  deed  or  will,  and  will  ^tVowiTto 
not  be  cut  down  to  a  testamentary  power  without  clear  words.  *««*f™«"**^"y 

Thus  a  gift  to  A  for  life,  with  a  power  to  dispose  of  the 
property  then  or  at  or  after  his  decease,  gives   A  a  power 
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exercisable  by  deed  or  will.  Anon,^  3  Leon.  71,  pi.  108;  E.r 
parte  Williams,  1  J.  &  W.  89  ;  Tomlinson  v.  DUjhton,  1  P.  W. 
149  ;  1  Com.  194 ;  In  re  DaiuVn  Trusts,  Jo.  495  ;  In  re  Mort- 
Jock's  Trusts,  8  K.  &  J.  466  ;  Humble  v.  Bowman,  47  L.  J.  Ch. 
62  ;  ///  re  Jackson's  Will,  18  Ch.  D.  189  ;  see,  too,  Sinnott  v. 
Walsh,  5  L.  E.  Ir.  27-  The  cases  of  Kenned t/  v.  Kiuf/ston,  2 
J.  il  W.  481 ;  Keid  v.  lieid,  25  B.  469  ;  Freeland  v.  Pearsou, 
3  Eq.  658,  may  be  considered  overruled. 

On  the  other  hand,  if  any  words  are  used  which  would  be 
appropriate  only  to  a  testamentary  gift,  such  as  leave  or 
bequeath,  the  power  can  only  be  exercised  by  will.  Voe  v. 
Thorley,  10  East,  488 ;  Walsh  v.  Wallinger,  2  E.  &  M.  78  ; 
Paul  V.  Hewetson,  2  M.  k  K.  484. 

Where  a  married  woman  who  is  tenant  for  life  has  power 
at  her  decease  to  dispose  of  property,  the  mere  fact  that 
the  life  interest  is  subject  to  a  restraint  on  anticipation  will 
not  cut  down  the  power  to  a  testamentary  power.  In  re 
Waddington;  Bacon  v.  Bacon,  W.  N.  1897,  p.  6  (8). 

But  the  power  may  be  so  cut  down  if  there  is  a  restriction 
upon  alienation  which  affects  ihecorpus.  Archibald y.  Wright, 
9  Sim.  161 ;  In  re  Flower ;  Edmonds  v.  Edmonds,  56  L.  J.  Ch. 
200 ;  84  W.  E.  149 ;  58  L.  T.  717. 

Under  a  gift  to  A  for  life,  with  power  to  dispose  of  the 
property  for  her  own  use,  with  a  gift  over  '*  in  the  event  of 
her  decease,  should  there  be  anything  then  remaining,"  the 
tenant  for  life  has  no  power  of  disposition  by  will.  In  re 
Thomson's  Estate  ;  Herring  v.  Barrow,  18  Ch.  D.  144 ;  14 
Ch.  D.  268 ;  /;/  re  Pounder  ;  Williams  v.  Pounder,  56  L.  J.  Ch. 
118;  56L.  T.  104. 

A  power  to  appoint  by  an  instrument  in  writing  executed 
with  certain  formalities  is  exercisable  by  will  executed  with 
those  formalities.  Kibbet  v.  Lee,  Hob.  812;  Smith  v.  Adkins, 
14  Eq.  402;  Orange  v.  Pickford,  4  Dr.  368. 

But  a  power  to  appoint  by  will  or  instrument  in  writing 
executed  with  certain  formalities  cannot  be  exercised  by  a 
testamentary  instrument  executed  with  those  formalities,  but 
invalid  as  a  will.  Bainbrid{/e  v.  Smith,  8  Sim.  86 ;  In  re 
Dalij's  Settlement,  25  B.  456. 
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Sect.  10  of  the  Wills  Act  enacts  that  no  appointment  made  ^^'^P-  ^' 
by  will  in  exercise  of  any  power  shall  be  valid  unless  the  same  s.  lo  of  the 
be  executed  in  manner  thereinbefore  required ;  and  every  will 
so  executed  shall,  so  far  as  respects  the  execution  and  attes- 
tation thereof,  be  a  valid  execution  of  a  power  of  appoint- 
ment by  will,  notwithstanding  it  shall  have  been  expressly 
required  that  a  will  made  in  exercise  of  such  power  should 
be  executed  with  some  additional  or  other  form  of  execution 
or  solemnity. 

Since  this  section  the  Court  cannot  aid  the  defective  execution  i>efective 
of  a  testamentary  power  of  appointment.  In  re  Kirivan's  not  aided. 
Tntsts,  25  Ch.  D.  378. 

The  section  applies  to  powers  created  since  as  well  as  to  Applies  to 
powers  created  before  the  Act.      Hubbard  v.  LeeSy  L.  R.  1  ^^"heTct. 
Ex.  265. 

The  section,  however,  only  applies  to  powers  which  are  in  But  only  to 
terms  testamentary,   and  therefore  a  power  to   appoint    by  te«tementary 
instrument  in  writing  executed  with  certain  formalities  cannot  *"  *®"J»- 
be  exercised   by  a  will   executed    only  with    the   statutory 
formalities.     West  v.    Kaj/y  Kay,  385  ;  Taylor  v.    Meads,  4 
D.  J.  &  S.  597. 

By  sect.  30  of  the  Conveyancing  and  Law  of  Property  Act,  Truat  and 
1881,  the  trust  and  mortgage  estates  of  testators  dying  after  ^^^[t^^ 
the  31st  December,  1881,  vest  in  their  personal  representatives. 
See  ;x?«f,  p.  201. 

Before  this  Act  the  question  frequently  arose  whether  a 
trust  could  be  devised,  as  to  which  the  law  appears  to  have 
stood  as  follows  : — 

When  there  was  a  gift  to  trustees  and  the  survivor  of  them  When  a  trugt 

may  be 

his  heirs  and  assigns  upon  trusts  to  be  executed  by  the  trustees  devised. 
and  the  survivor  of  them  his  heirs  and  assigns,  the  power  of 
executing  the  trusts  could  be  devised  by  the  will  of  the 
survivor.      Titley  v.   Wolstenholmey  7  B.  425 ;    Hall  v.  May, 
8  K.  &  J.  585. 

The  same  rule  applied,  when  the  gift  was  to  the  trustees, 
their  heirs,  executors,  and  administrators,  the  word  assigns 
being  omitted.  Osbaine  to  Roxdett,  13  Ch.  D.  774  ;  see  In  re 
Morton  dt  HaUett,  49  L.  J.  Ch,  559 ;  15  Ch.  D.  143 ;  In  re 
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Liglehy  Boak,  13  L.  R.  Ir.  326.  The  following  cases,  so  far  as 
they  decide  the  contrary,  may  be  considered  overruled  :  Cooke 
V.  Crawford,  13  Sim.  91 ;  Wilson  v.  Bennett^  5  De  G.  &  S. 
479  ;  Macdonald  v.  Walkery  14  B.  556 ;  Ashton  v.  Wood,  3 
Sm.  &  G.  436  ;  3  Jur.  N.  S.  1164. 

The  executor  is  entitled  to  possession  of  the  testator's 
corpse,  and  directions  given  by  the  will  as  to  the  dis- 
position of  the  body  are  invalid.  WiUiiXins  v.  Williams,  20 
Ch.  D.  659. 

By  the  Anatomy  Act,  1832  (2  &  3  Will.  IV.  c.  75),  sect.  7, 
it  is  enacted  that  it  shall  be  lawful  for  any  executor  or  other 
party  having  lawful  possession  of  the  body  of  any  deceased 
person,  and  not  being  an  undertaker,  or  other  party  interested 
with  the  body  for  the  purpose  only  of  interment,  to  permit  the 
body  of  such  deceased  person  to  undergo  anatomical  examina- 
tion, unless,  to  the  knowledge  of  such  executor  or  other 
party,  such  person  shall  have  expressed  his  desire,  either  in 
writing  at  any  time  during  his  life,  or  verbally  in  the  presence 
of  two  or  more  witnesses  during  the  illness  whereof  he  died, 
that  his  body  after  death  might  not  undergo  such  examination, 
or  unless  the  surviving  husband  or  wife,  or  any  known  relative 
of  the  deceased  person  shall  require  the  body  to  be  interred 
without  such  examination. 

By  sect.  8  of  the  same  statute  it  is  enacted,  that  if  any 
person,  either  in  writing  at  any  time  during  his  life,  or 
verbally  in  the  presence  of  two  or  more  witnesses  during  the 
illness  whereof  he  died,  shall  direct  that  his  body,  after 
death,  be  examined  anatomically,  or  shall  nominate  any 
party  by  this  Act  authorised  to  examine  bodies  anatomically 
to  make  such  examination,  and  if,  before  the  burial  of  the 
body  of  such  person,  such  direction  or  nomination  shall 
be  made  known  to  the  party  having  lawful  possession  of  the 
dead  body,  then  such  last-mentioned  party  shall  direct 
such  examination  to  be  made,  and  in  case  of  any  such  nomi- 
nation as  aforesaid  shall  request  and  permit  any  party  so 
authorised  and  nominated  as  aforesaid  to  make  such  exami- 
nation, unless  the  deceased  person's  surviving  husband  or 
wife,  or  nearest  known  relative,  or  any  one  or  more  of  such 
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person's  nearest  known  relatives,  being  of  kin  in  the  same       ^iiap.  x. 
degree,  shall  require  the  body  to  be  interred  without  such 
examination. 

Upon  the  question  of  cremation,  see  the  cases  of  R.  v.  Price,  Cremation. 
12  Q.  B.  D.  247  ;  In  re  Dixon,  (1892)   P.  386 ;    In  re  Kerr, 
(1894)  P.  284. 
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EXECUTORS — GUARDIANS — RELIGIOUS   EDUCATION,    ETC. 

I. — Executors. 


Chap.  XI. 

special 
exeontors. 


Rxecuton  on 
a  contingency. 


Delegation 
of  power. 


Marrieil 

▼Oman 

executrix. 


A  TESTATOR  may  appoint  special  executors  of  any  portion 
of  his  property ;  see  2  Key  &  Elphinstone,  5th  ^.  795 ; 
4  Dav.  Conv.  102 ;  Dunning,  Cone.  Prec.  435. 

He  may  also  appoint  different  executors  for  different  countries. 
In  bonis  WMich,  1  Sw.  &  T.  423 ;   Velho  v.  Leite,  ib.  456. 

The  executor  appointed  in  the  country  of  the  testator's 
domicile  is  entitled  to  receive  the  clear  surplus  in  the  hands 
of  limited  executors.     Eames  v.  Hacon,  18  Ch.  D.  347. 

A  testator  may  substitute  other  executors  in  the  event  of  the 
absence  or  death  of  those  appointed,  and  he  may  appoint  a 
person  executor  if  and  when  he  returns  to  England.  In  bonis 
Lamiford,  1  P.  &  D.  458 ;  In  bonis  Foster,  2  P.  &  D.  304  ; 
In  re  Arbib,  (1891)  1  Ch.  601. 

He  may  delegate  the  power  of  appointing  executors  to 
another  who  may  appoint  himself.  In  bonis  Cringan,  1  Hag. 
548 ;  In  bonis  Ryder,  2  Sw.  &  T.  127. 

Since  the  Married  Women's  Property  Act,  1882,  a  married 
woman  can  act  as  executrix  without  her  husband's  consent. 
In  bonis  Ayres,  8  P.  D.  168. 

Before  that  Act,  if  the  husband  refused  his  consent,  probate 
was  granted  to  the  married  woman's  attorney.  Gierke  v. 
Gierke,  6  P.  D.  103. 

A  person  appointed  executrix  of  all  property  not  named  in 
the  will  is  not  an  executrix  of  the  will  or  entitled  to  probate. 
In  bonis  Wakeham,  2  P.  &  D.  395. 
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Where  there  are  several  testamentary  papers  not  inconsis-     chap.  xi. 
tent  and  each  appointing  sole  executors,  probate  is  granted  to  Executors 
all  the  executors.     In  bonis  Graham,  3  Sw.  &  T.  69 ;  Geaves  b^^^'v^i 
V.  Pricey  8  Sw.  &  T.  71.     See  In  bonis  Morgan,  1  P.  &  D.  323.  instraments. 

Seappointment  by  a  codicil  of  some  of  the  executors 
appointed  by  the  will  together  with  new  executors  does  not 
revoke  the  appointment  of  executors  contained  in  the  will.  In 
bonis  Leese,  2  Sw.  &  T.  442 ;  In  re  Lloyd,  I.  E.  6  Eq.  348. 

A  codicil  appointing  a  person  *'  sole  "  executor  of  the  will 
revokes  the  appointment  of  executors  made  by  the  will.  In 
bonis  Lowe,  3  Sw.  &  T.  478 ;  In  bonis  Baily,  1  P.  &  D.  628. 

Where  a  testator  appointed  A  without  saying  to  what  office, 
and  afterwards  referred  to  his  executor,  A  was  held  to  be 
executor.  In  bonis  Bradlcij,  8  P.  D.  215;  see  In  bonis  Earl  of 
Leven  ami  Melville,  16  P.  D.  22. 

Though  no  executors  are  expressly  appointed,  if  the  testator  Executor 
has  directed  any  person  to  pay  his  debts  and  administer  the  J^tenor.^ 
estate,  such  person  will  be  executor  according  to  the  tenor. 
In  bonis  Montgomery,  5  N.  of  C.  99 ;  In  bonis  Adamson,  3 
P.  &  D.  253 ;  In  bonis  Bluett,  15  L.  E.  Ir.  140 ;  In  bonis 
Wilkinson,  (1892)  P.  227.  See  In  bonis  Lush,  13  P.  D.  20 ; 
In  bonis  Russell ;  In  bonis  Laird,  (1892)  P.  380  ;  In  bonis 
Tandy,  27  L.  B.  Ir.  114. 

Thus,  trustees  to  whom  the  testator's  personal  estate  is 
given,  subject  to  a  charge  of  debts,  are  in  effect  executors. 
In  bonis  BayUs,  1  P.  &  D.  21 ;  In  bonis  Bell,  4  P.  D.  85 ;  see 
In  bonis  Palmer,  11  L.  E.  Ir.  1 ;  In  bonis  Hamilton,  17 
L.  E.  Ir.  277  ;  In  bonis  Gray,  21  L.  E.  Ir.  249. 

A  Request  that  certain  persons  shall  act  for  or  with   an  Request  to 
executrix    appointed    by    the    will,    makes  them    executors  executrix, 
according  to  the  tenor.     In  bonis  Brown,  2  P.  D.  110. 

A  person  appointed  to  carry  out  the  intentions  of  flie  will 
is  executor  according  to  the  tenor.  In  re  Archdall,  5  L.  E. 
Ir.  168 ;  Li  bonis  McKane,  21  L.  E.  Ir.  1 ;  In  bonis  Allam, 
66  L.  T.  382. 

The  appointment  of  a  person  sole  trustee  of  a  will  will  not  Sole  trustee 
in  itself  make  him  executor  according  to  the  tenor.      In  bonis  executor 
Punchard,  2  P.  &  D.  369  ;    In  bonis  Lowry,  3  P.  &  D.  157. 
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See  Boardman  v.  Stanley ,  I.  E.  6  Eq.  690 ;  Smith  v.  Keiran, 
I.  R.  11  Eq.  447  ;  In  bonis  Earl  of  Leven  and  MeMUe,  15 
P.  D.  22. 

It  seems  trustees  to  whom  the  residue  only  is  given  on  trust 
to  pay  debts  are  not  executors.  In  bonis  Love,  7  L.  R.  Ir.  178. 
See  In  bonis  Toomy,  3  Sw.  &  T.  562. 

And  when  in  exercise  of  a  testamentary  power  property  is 
directed  to  be  distributed  by  the  trustees  of  the  settlement, 
this  does  not  make  the  trustees  executors.  In  bonis  Fraser, 
2  P.  &  D.  183. 
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II. — Guardians. 

By  12  Car.  II.  c.  24,  sect.  8,  a  father,  whether  he  is  of  full 
age  or  not,  may  by  deed  or  will  dispose  of  the  custody  and 
tuition  of  his  infant  children ;  and  by  sect.  9,  the  person  to 
whom  the  custody  of  the  children  has  been  so  disposed  or 
devised,  may  take  into  his  custody  to  the  use  of  such  children, 
the  profits  of  all  lands,  tenements,  and  hereditaments  of  such 
children,  and  also  the  custody,  tuition,  and  management  of 
their  goods,  chattels,  and  personal  estate,  and  may  bring  such 
actions  in  relation  thereunto,  as  by  law  a  guardian  in  common 
socage  may  do. 

Sect.  1  of  the  Wills  Act  declares  that  the  word  will  shall 
include  a  disposition  by  will  of  the  custody  of  a  child  under 
12  Car.  II.  c.  24.  It  follows  that  an  infant  cannot  appoint 
testamentary  guardians  by  will  (sect.  7). 

The  testamentary  guardian  can  give  a  good  receipt  for  a 
legacy  left  to  the  infant  though  the  Court  will  not  necessarily 
pay  to  him  a  fund  belonging  to  the  infant  which  has  been 
paid  into  Court  under  the  Legacy  Duty  Act.  McCreight  v, 
MvCrcight,  13  Ir.  Eq.  314;  Re  Cressaell,  45  L.  T.  468. 

An  instrument  appointing  a  testamentary  guardian  is  valid 
though  attested  by  the  guardian.  Morgan  v.  HatcheU,  24 
L.  J.  Ch.  135. 

The  statute  enables  a  father  to  give  a  testamentary 
guardian  authority  to  nominate  a  guardian.  In  bonis  Parnell, 
2  P.  &  D.  379. 

A  father  has  no   legal   power  to  appoint   a  testamentary 
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guardian   of  his  illegitimate  children,    though    the    person      Chap.  xi. 
selected    by    him   would    in   most    cases    be    appointed   by  niegitimate" 
the    Court.        Sleeman    v.    Wilson,     13     Eq.    36;      see    Ke  children. 
UHee ;  the  Nawab  Nazim  of  Bengal's  Infants,  53  L.  T.  711 ; 
54  L.  T.  286. 

The  testamentary  guardian  has  a  legal  right  to  the  custody  Guardian 
of  the  child,  and  is  entitled  to  a  writ  of  habeas  corpus  to  curtody.*^ 
obtain  possession  of  his  ward.      In  re  Anflretrs,  L.  R.  8  Q.  B. 
153 ;  see,  too,  In  re  Ethel  Brown,  13  Q.  B.  D.  614. 

There  is  nothing  to  prevent  a  father  from  appointing  a 
Boman  Catholic  ecclesiastic  the  guardian  of  his  children. 
Tallmt  V.  Earl  of  Shreicsbiiri/,  4  M.  &  Cr.  672;  In  re  Andrews, 
L.  R.  8  Q.  B.  153  ;  In  re  Byrnes,  I.  R.  7  C.  L.  199. 

No  precise  words  are  necessary  to  appoint  a  testamentary  How  guardian 

•, .  appointed. 

guardian. 

Thus  it  is  sufficient  to  direct,  that  the  children  are  to  be 
brought  up  under  the  care  and  direction  of  a  certain  person, 
or  that  he  is  to  have  the  management  and  care  of  the  house 
and  children,  or  that  he  is  to  take  care  to  see  the  child 
educated.  Bridges  v.  Hales,  Moseley,  109  ;  Miller  v.  Hanis, 
14  Sim.  540 ;  9  Jur.  388 ;  Lady  Teynham  v.  Lennard,  4 
B.  P.  C.  802. 

A  person  appointed  guardian  of  the  estate  is  not  a  testa- 
mentary guardian.     In  re  Noi'lnin/,  I.  R.  9  Eq.  134. 

As  to  the  rights  of  the  mother  of  an  illegitimate  child,  see 
Reg.  V.  Nash,  10  Q.  B.  D.  454 ;  Barnardo  v.  McHvgh,  (1891) 
1  Q.  B.  194 ;  (1891)  A.  C.  388 ;  Re  Ullee ;  the  Nawah  Nazim 
of  Bengal's  Infants,  53  L.  T.  711 ;  54  L.  T.  286. 

Before  the  Guardianship  of  Infants  Act,  1886  (49  &  50  Vict, 
c.  27),  the  mother  had  no  testamentary  power  of  appointing 
guardians,  but  that  Act  provides  as  follows : — 

2.  On  the  death  of  the  father  of  an  infant,  and  in  case  the  On  death  of 
father  shall  have  died  prior  to  the  passing  of  this  Act,  then  ^  begnardian 
from  and  after  the  passing  of  this  Act  the  mother,  if  surviving,  ^j'^V'^.j^j^ 
shall  be  the  guardian  of  such  infant,  either  alone  when  no  others, 
guardian  has  been  appointed  by  the  father,  or  jointly  with 
any  guardian  appointed  by  the  father.     When  no  guardian 
has  been  appointed   bj'   the   father,  or   if  the   guardian   or 
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Act  of  1891. 


guardians  appointed  by  the  father  is  or  are  dead  or  refuses 
or  refuse  to  act,  the  Court  may  if  it  shall  think  fit,  appoint  a 
guardian  or  guardians  to  act  jointly  with  the  mother. 

3.  (1)  The  mother  of  any  infant  may  by  deed  or  will  appoint 
any  person  or  persons  to  be  guardian  or  guardians  of  such 
infant  after  the  death  of  herself  and  the  father  of  such  infant 
(if  such  infant  be  then  unmarried),  and  where  guardians  are 
appointed  by  both  parents  they  shall  act  jointly. 

(2)  The  mother  of  any  infant  may  by  deed  or  will  pro- 
visionally nominate  some  fit  person  or  persons  to  act  as 
guardian  or  guardians  of  such  infant  after  her  death  jointly 
with  the  father  of  such  infant,  and  the  Court,  after  her  death, 
if  it  be  shown  to  the  satisfaction  of  the  Court  that  the  father 
is  for  any  reason  unfitted  to  be  the  sole  guardian  of  his 
children,  may  confirm  the  appointment  of  such  guardian  or 
guardians,  who  shall  thereupon  be  authorised  and  empowered 
so  as  to  act  as  aforesaid,  or  make  such  other  order  in  respect 
of  the  guardianship  as  the  Court  shall  think  right. 

(8)  Authorises  the  guardians,  if  they  cannot  agree,  to  apply 
to  the  Court  for  directions. 

4.  Every  guardian  in  England  or  Ireland  under  this  Act 
shall  have  all  such  powers  over  the  estate  and  the  person,  or 
over  the  estate  (as  the  case  may  be)  of  an  infant  as  any  guardian 
appointed  by  will  or  otherwise  now  has  in  England  under  the 
Act  12  Car.  II.  c.  24,  or  in  Ireland  under  the  Act  of  the  Irish 
Parliament  14  &  15  Car.  II.  c.  19,  or  otherwise. 

The  Act  does  not  affect  the  power  of  the  Court  to  remove 
a  guardian,  if  it  is  for  the  benefit  of  the  infant  to  do  so,  but 
under  the  Act  the  mother  is  the  sole  guardian,  if  the  father  does 
not  appoint,  and  the  Court  will  not  without  strong  grounds 
appoint  another  guardian  to  act  with  her.  In  re  McGrathy 
(1893)  1  Ch.  143 ;  In  re  X. ;  X.  v.  i'.,  W.  N.  (1899)  p.  15  (8). 

A  testamentary  appointment  of  a  guardian  by  the  mother 
under  sect.  3  (2)  is  not  invalid  because  the  guardian  is  not 
expressed  to  be  appointed  jointly  with  the  father.  In  re  G., 
(1892)  1  Ch.  292. 

As  to  the  custody  of  infants,  see,  too,  the  Custody  of  Children 
Act,  1891  (54  Vict.  c.  3).     In  re  O'Hara,  (1900)  2  Ir.  232. 
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III. — Beligious  Education.  Chap.  xi. 


A  father  is  entitled  to  direct  the  religion  in  which  he  wishes  Religious 
his  children  to  be  brought  up  after  his  death,  and  this  right  is 
not  aflfected  by  the  Guardianship  of  Infants  Act,  1886.     In  re 
Scanlan,  40  Ch.  D.  200. 

The  cases  show  that  less  weight  will  be  given  to  the  wishes 
of  a  deceased  than  to  those  of  a  living  father,  but  even  where 
"the  father  is  living  the  Court  will  not  interfere  in  favour  of 
the  religion  selected  by  the  father  if  he. has  done  anything 
amounting  to  an  abandonment  of  his  rights,  or  if  the  inter- 
ference would  not  be  for  the  benefit  of  the  children.  Hawks- 
worth  V.  Hawksworthy  6  Ch.  539 ;  Andrews  v.  Salt,  8  Ch.  622 ; 
In  re  Agar-Ellis ;  Agar-ElKs  v.  LasceUes,  10  Ch.  D.  49 ;  24 
€h.  D.  317  ;  In  re  Clarke,  21  Ch.  D.  817 ;  In  re  WaUh, 
13  L.  R.  Ir.  269;  In  re  Kevin,  (1891)  2  Ch.  299;  In  re 
McGrath,  (1893)  1  Ch.  143;  In  re  Magees,  31  L.  R.  Ir.  513; 
In  re  Newton,  (1896)  1  Ch.  740. 


IV. — Agents,  Solicitors. 

A  testator  may,  there  can  be  no  doubt,  appoint  a  person.  Appointment 
agent  or  solicitor  to  his  estate  in  such  a  way  as  to  entitle  the  goi^^r/^ 
person  to  be  employed.      Hihhert  v.  Hibhei-t,  3  Mer.   681  ; 
Williams  v.  Corbet,  8  Sim.  349. 

But  a  request  that  a  particular  person  may  be  employed  as 
manager  or  receiver,  or  a  declaration  that  a  particular  person 
is  to  be  the  solicitor  to  the  estate,  does  not  impose  on  the 
trustees  a  duty  to  employ  him.  Shaw  v.  Lawless,  5  CI.  &  F. 
129 ;  Finden  v.  Stephens,  2  Ph.  142  ;  Belaney.  v.  Kelly,  19 
W.  R.  1171 ;  Foster  v.  Ehley,  19  Ch.  D.  518. 

An  authority  to  a  solicitor  or  other  professional  man  who  Profit  costs. 
is  appointed  a  trustee  to  charge  for  his  professional  services  is 
in  effect  a  legacy,  and  he  cannot  make  any  charge  as  against 
creditors.  In  re  White  ;  Pennell  v.  Franklin,  (1898)  2  Ch.  217  ; 
see  In  re  Thorley ;  Thorley  v.  Massam,  (1891)  2  Ch.  613 
(legacy  duty). 
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V. — Administration  Action. 

A  direction  by  the  testator  to  his  trustees  to  commence  an 
action  for  the  administration  of  his  estate  by  the  Court,  does 
not  deprive  the  Court  of  its  discretion  to  refuse  an  order, 
though  weight  will  be  given  to  it  by  the  Court  in  determining 
whether  an  order  should  be  made.  In  re  Stocken  ;  Jones  v. 
Hair  kins,  38  Ch.  D.  819. 
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CHAFTER  XII. 

I.   THE    EQUITABLE    DOCTRINE    OF    ELKCTION. 

A.  General  Principles. 

A  TESTATOR  Can  of  course  only  dispose  of  his  own  property     ^*P-  ^^• 
by  will ;   however,  by  means  of  the  doctrine  of  election,  he 
may  in  many  cases  in  effect  dispose  of  the  property  of  others. 
Thus,  where  a  testator  disposes  of  the  property  of  a  person,  When  election 
and  at  the  same  time  gives  that  person  property  of  his  own  by  "^"^^' 
his  will,  the  person  whose  property  is  given  away  is  bound  to 
elect  whether  he  will  keep  his  own  property  and  surrender  an 
equivalent  value  of  the  benefits  given  him  by  the  will,  or  whether 
he  will  take  entirely  under  the  will.     Rogers  v.  Jones,  3  Ch.  D. 
688  ;  Re  Carpenter  ;   Carpenter  v.  Disney,  61L.  T.  773. 

The  person  electing  must  elect  to  take  under  or  against  the  Legatee  mnst 
whole  instrument,  will  and  codicils,  and  not  merely  that  part  ^inst  the 
of  it  which  disposes  of  his  own  propertj\     Coojier  v.  Cooper,  ^^^^®  ^^i^* 
L.  R.  6  Ch.  15 ;  ih.  7  H.  L.  53.  ^mrcodiciLs, 

Two  contemporaneous  instruments,  e,g,,  a  deed  under  a 
power  and  a  will,  which  eflfectuate  one  entire  disposition,  are, 
for  the  pui-poses  of  raising  an  election,  treated  as  one  instru- 
ment. Kirkham  v.  Smith.  1  Ves.  Sen.  258 ;  Bacon  v.  Cosby, 
4  De  G.  &  S.  261 ;  In  re  Woodleys,  29  L.  R.  Ir.  304. 

If,  however,  there  is  a  gift  expressly  in  lieu  of  dower,  or  the  unless  the 
testator  declares  that  the  legatee  is  to  elect  only  between  one  ^^^^  election^ 
of  the  benefits  given  him  by  the  will  and  his  own  property,  ^  ^^"^ 
election  will  be   confined    to   that.       Walker  v.   Inge,    Rom.  benefit. 
N.   of   C.  95;    East  v.  Cook,  2  Ves.  Sen.  30,  explained  in 
Wilkinson  v.  Dent,  6  Ch.  339;  Coote  v.  Gordon,  I.  R.  11  Eq.  180. 
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But  a  gift,  though  declared  to  be  in  satisfaction  of  any  sums 
in  which  the  testator  may  be  indebted  to  the  donee  at  the  time 
of  his  decease,  or  in  satisfaction  of  a  rent  charge,  the  object 
being  testamentary  bounty,  will  put  the  legatee  to  his  election 
to  take  under  or  against  the  whole  will.     Wilkinson  v.  Dent, 

6  Ch.  339 ;  see,  too,  Coutts  v.  Acworthy  9  Eq.  519. 
Election  arises  whether  the  property  given  away  by  the 

testator  be  vested  or  contingent  or  in  possession  or  rever- 
sion. Wilson  V.  Lord  Totvnshend,  2  Ves.  Jun.  693;  WebbY. 
Earl  of  Shaftesbury^  7  Ves.  480  ;  Williams  v.  Mayne,  I.  R. 
1  Eq.  519. 

In  a  case  of  election  arising  under  a  will  the  testator's  death 
is  the  time  when  the  rights  are  to  be  ascertained.  In  re  Lord 
Chesham ;  Cavendish  v.  Dacre,  31  Ch.  D.  466. 

Thus  there  is  no  election  if  the  property  disposed  of  by 
the  testator  is  not  acquired  by  the  beneficiary  till  after  the 
testator's  death.  Houells  v.  Jenkins,  2  J.  &  H.  706 ;  1 
D.  J.  &  S.  617  ;  GrisseU  v.  Sirinhoe,  7  Eq.  291 ;  see  Lady 
Cavan  v.  Pnltetiey,  2  Ves.  Jun.  544 ;  Q  ib.  384. 

A  case  of  election  arises,  though  the  property  given  away 
by  the  testator  belongs  to  beneficiaries  under  the  will,  who 
derive  title  to  it  only  as  next  of  kin  or  as  residuary  legatees 
or  devisees  of  a  person  dead  at  the  testator's  death.  In  the 
case  of  a  title  as  next  of  kin  the  interest  must  be  estimated 
as  at  the  death  of  the  intestate,  his  debts  being  rateably 
distributed  over  his  estate.     Cooper  v.  Cooper,  L.  R.  6  Ch.  15  ; 

7  H.  L.  53. 

A  creditor  of  the  intestate  who  receives  a  benefit  under  the 
will  is  not  put  to  his  election  between  his  claim  against  the 
intestate's  estate  and  the  benefit  under  the  will,  inasmuch  as 
the  claim  is  a  mere  personal  right.  Cooper  v.  Cooper,  L.  R. 
7  H.  L.  p.  66. 

The  nature  of  the  property  out  of  which  compensation  is  to 
be  made  may  be  such  as  to  negative  the  intention  to  put  a 
beneficiary  to  his  election. 

Thus,  where  heirlooms  settled  with  a  mansion-house  were 
disposed  of  by  a  testator  who  gave  his  residue  to  the  tenant 
for  life  of  the  mansion-house,  no  case  of  election  arose,  as  the 
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tenant  for  life  could  not  dispose  of  the  heirlooms.     In  re  Lord     ci^ap-  xn. 
Chesham ;  Cavendish  v.  Dacre,  31  Ch.  D.  466. 

And  it  may  appear  from  the  instrument  that  no  case  of 
election  is  intended  to  be  raised,  for  instance,  by  the  recognition 
of  the  title  of  a  person  to  whom  an  interest  is  given  to 
certain  property  in  respect  of  which  he  might  otherwise  have 
to  elect.    In  re  Wells  ;  Hardisty  v.  Wells,  42  Ch.  D.  646. 

And  a  married  woman  is  not  put  to  her  election  between  Married 
property  belonging  to  her  and  a  -  life  interest  settled  upon  restrained 
her  with  a  restraint    upon  anticipation   which    cannot    be  aXciiation 
impounded  to  make  compensation.     Smith  v.  LuraSy  18  Ch.  D. 
531 ;  In  re  Wlieatley,  27  Ch.  D.  606 ;  In  re  Vardon's  Trusts, 
31  Ch.  D.  275  ;    Hamilton  v.  Hamilton,  (1892)   1   Ch.  396  ; 
reversing  WiUonghhy  v.  Middleton,  2  J.  &  H.  344. 

But   a   life    interest  determinable  on  alienation  may  be  i)etermi]iabie 
impounded  to  make  compensation,  though  the  e£fect  is  to  put 
an  end  to  it.     McCarogher  v.  Whieldon,  3  Eq.  236  ;  CaHer  v. 
Silber,  (1891)  3  Ch.  553 ;  reversed  on  another  point,  (1893) 
A.  C.  360. 

It  has  been  held  that  a  married  woman  who,  under  the  old  Married 

woman  9 

law,  was  unable  to  dispose  of  her  reversionary  interest,  was  reversion. 
put  to  her  election  between  that  interest  which  was  given 
away  by  a  testator  and  a  benefit  given  by  the  will,  but  that 
inasmuch  as  she  could  not  elect  during  coverture  the  legacy 
must  be  impounded  till  she  could  elect.  JVilliams  v.  Mayne, 
I.  R.  1  Eq.  519 ;  see  In  re  Lord  Chesham,  31  Ch.  D.  466, 
p.  475 ;  and  see  Harle  v.  Jarman,  (1895)  2  Ch.  419. 

As  regards  property  subject  to  a  special  power  of  appoint-  Property  sub- 
ment  if  the  donee  of  the  power  appoints  to  persons  not  objects  power. 
of  the  power  and  gives  benefits  to  those  who  take  in  default 
of  appointment,  the  latter  must  elect.  Wliisfler  v.  Webster, 
2  Ves.  Jun.  366 ;  Fearon  v.  Fearon,  3  Ir.  Ch.  19  ;  Tomkyns 
v.  Blane,  28  B.  422;  White  v.  White,  22  Ch.  D.  555; 
In  re  Wheatley ;  Smith  v.  Spenee,  27  Ch.  D.  606 ;  /;/  re 
Brookshank ;  Beauclerk  v.  James,  34  Ch.  D.  160 ;  In  re 
Wells ;  Hardisty  v.  Wells,  42  Ch.  D.  646 ;  Kimi  v.  King, 
13  L.  R.  Ir.  531. 

But  this  doctrine  cannot  l>e  used  so  as  to  give  effect  to  an  Doctrine  not 

applied  to 
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appointment  which  would  be  void  for  perpetuity ;  for  instance, 
there  is  no  election  if  an  appointment  is  made  which  is  void 
for  perpetuity  and  the  testator  at  the  same  time  gives  a 
benefit  to  the  persons  entitled  in  default  of  appointment. 
WoUaston  v.  King,  8  Eq.  164 ;  In  re  Warren's  Trusts,  26 
Ch.  D.  208 ;  In  re  Handcock's  Tmsts,  23  L.  R.  Ir.  34. 

And  there  must  be  distinguished  the  case  of  an  appointment 
to  an  object  of  the  power  followed  by  invalid  restrictions,  such 
as  an  attempt  to  settle  the  appointed  fund.  In  such  a  case 
there  is  no  election.  The  invalid  restriction  is  rejected. 
Carrer  v.  Bouhs,  2  R.  &  M.  301 ;  Blmket  v.  Lamb,  14  B.  482 ; 
Woolridge  v.  Woobidge,  Jo.  63 ;  Churchill  v.  Churchill,  5  Eq. 
44 ;  see  Moriai-ty  v.  Martin,  3  Ir.  Ch.  26 ;  King  v.  King, 
15  Ir.  Ch.  479 ;   White  v.  White,  22  Ch.  D.  555. 

In  order  to  put  a  person  entitled  to  claim  property  in 
default  of  appointment  to  his  election,  there  must  be  a  gift 
to  him  of  free  disposable  property.  Where  there  is  an  appoint- 
ment to  A  an  object,  and  to  B  not  an  object,  A  is  not  put  to 
his  election  between  the  share  appointed  to  him  and  the  share 
he  takes  in  default  of  appointment.  Bnstow  v.  Warde, 
2  Ves.  Jun.  336,  p.  350. 

Again,  if  there  is  an  appointment  by  will  to  three  objects  of 
a  power,  and  then  an  appointment  by  deed  to  one  of  the  three 
of  part  of  the  fund,  the  one  who  takes  under  the  deed  is  not 
bound  to  elect  between  the  amounts  so  appointed  by  the  deed 
and  will.  Monta^yue  v.  Montague,  15  B.  565 ;  In  re  AshUm  ; 
Ingram  v.  Papillon,  (1897)  2  Ch.  574 ;  reversed  on  a  different 
point,  (1898)  1  Ch.  142. 

Where  a  person  is  an  object  of  two  special  powers  and  an 
appointmiBnt  is  made  to  him  under  the  first  and  an  appoint- 
ment under  the  second  to  a  person  who  is  an  object  of  the  first 
but  not  of  the  second,  the  appointee  under  the  first  power  is 
not  bound  to  elect  between  his  interest  in  default  of  appoint- 
ment under  the  second  power  and  the  appointment  made  to  him 
under  the  first.  In  re  Fowler's  Trust,  27  B.  362  ;  In  re  Aplin's 
Trust,  13  W.  R.  1062 ;  see,  too.  In  re  Wells,  42  Ch.  D.  646. 

Election  arises  only  between  a  gift  by  the  will  and  a  title 
outside  the  will.     It  does  not  arise  between  two  clauses  of  the 


instruraent. 
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same  will.  When,  therefore,  there  was  an  invalid  appoint-  chap.  xii. 
ment  and  a  residuary  gift  which  was  sufficient  to  pass  the  same 
amount  invalidly  appointed,  the  residuary  legatees  were  not 
bound  to  elect  between  the  benefits  given  to  them  by  the  will 
and  the  fund  invalidly  appointed.  Wollaston  v.  Kingy  8  Eq. 
166  ;  Wallinger  v.  Wallinger,  9  Eq.  301  ;  In  re  Swinlmrue  ; 
Swinhume  v.  Pitt,  27  Ch.  D.  696. 

A  disappointed  legatee  may  maintain  an  action  against  a  Right  of 
person  who  has  elected  against  an  instrument  to  recover  the  (Ugappointed 
proper  compensation.     Rogers  v.  Jones,  7  Ch.  D.  345.  legatee. 

If  the  person  entitled  to  elect  dies  before  electing,  the  i>eatii  before 
property  given  to  him  and  his  property  which  has  been  given 
away  may  go  to  different  persons.  In  such  case  there  can  be 
no  election.  But  the  property  given  to  the  deceased  person 
passes  charged  with  the  compensation  which  he  would  have 
had  to  make  if  he  had  elected  to  keep  his  own  property. 
Pickersgill  v.  Rodgers,  5  Ch.  D.  163 ;  Griffith  Boscawen  v. 
Scott,  26  Ch.  D.  358. 

On  the  other  hand,  if  the  property  given  to  the  deceased 
person  and  his  property  which  had  been  given  away  go  to  the 
same  persons  they  can  elect.  In  the  case  of  personalty,  where 
the  person  who  would  have  had  to  elect  dies  intestate,  the 
right  of  election  belongs  not  to  the  administrator,  but  to  the  • 
next  of  kin,  each  of  whom  has  a  separate  right  of  election. 
Fytche  v.  Fytche,  7  Eq.  494. 

As  between  several  persons  disappointed  by  an  election  they  Apportionment 

of  compensa- 

are  entitled  to  share  m  the  compensation  m  proportion  to  the  tion. 
value  of  the  interests  of  which  they  have  been  disappointed. 
Hoicells  V.  Jenkins,  1  D.  J.  &  S.  617. 
Where  a  person  electing  against  an  instrument  has  received  Repayment  of 

,  t»     «  ^  aums  received 

payments  under  it,  there  is  an  equity  to  have  those  payments  before  election 
made  good  out  of  the  property  he  elects  to  keep,  and  the  hStroment. 
equity  has  priority  over  the  rights  of  a  mortgagee  or  a  trustee 
under  a  deed  of  arrangement.  Codrington  v.  Limlscui, 
8  Ch.  578 ;  L.  B.  7  H.  L.  854  ;  Carter  v.  Silher,  (1891) 
3  Ch.  553;  reversed  on  another  point,  (1893)  A.  C.  360; 
ee  Greenwood  v.  Penny,  12  B.  403  ;  where  the  equity  was  not 
recognised. 
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B.  Election  anfiing  under  Wills, 

Chap.  XII.  In  order  to  raise  a  case  for  election  under  a  will  there  must 

To  raise  be  on  the  face  of  the  will  a  disposition  on  the  part  of  the 

testaior  must  testator  of  Something  belonging  to  a  person  who  takes  an 

actually  interest  under  the  will. 

dispose  of 

something  not        The  intention  to  dispose  of  something  not  his  own  must 

his  own 

appear  on  the  face  of  the  will,  and  evidence  is  not  admissible 
to  show  that  the  testator  considered  certain  property  as  his 
own,  and  intended  to  pass  it  by  words  not  directly  referring  to 
it.  See  Pole  v.  Lord  Somers,  6  Ves.  322 ;  Doe  v.  Chichester,  4 
Dow,  76,  pp.  89,  90;  Re  Booker;  Booker  v.  Booker,  54  L.  T. 
239 ;  34  W.  R.  346. 
Erroneous  An  erroneous  belief  on  the  part  of  the  testator,  that  certain 

Deliez  01* 

recital  wiu  not  property  has  been  disposed  of  in  a  particular  way,  even  though 
raise  election,    y^^  expressly  declares  that  he  has  made  his  will  on  the  faith 

of  it,  will  not  raise  an  election.     Langston  v.  Langston,  21  B. 

552 ;  Dashtrood  v.  Peyton,  18  Ves.  27 ;  Box  v.  Bairett,  3  Eq. 

244;    see  Lewis  v.  Lewis,  I.  E.  11  Eq.  340;    In  re  Woodleys, 

29  L.  E.  Ir.  304. 
It  must  be  presumed  piinut  facie  that  a  testator  only  means 

to  dispose  of  what  is  his  own. 

1.    Cases    where    testator    has    no    interest    in    property 

given  away. 
General  words       Even  in  wiUs  made  before  the  Wills  Act,  general  words 
tStetor's  own    ^®^®  ^^^  construed  to  apply  to  property  not  belonging  to  the 
property.  testator,  though  at  the  date  of  his  will  and  his  death  he  had 

no  property  of  his  own  to  which   the  words  could   apply. 

•  

Read  v.  Crop,  1  B.  C.  C.  492 ;  Jerroise  v.  Jenoise,  17  B.  566 ; 

Thornton  v.  Thornton,  11  Ir.  Ch.  474. 
Devise  in  Nor  will  the  fact  that  the  devise  is  to  uses  in  strict  settle- 

ment where  ment  extend  general  words  to  more  than  the  testator's  interest, 
oS^^e^te*  though  his  devisable  interest  is  only  an  estate  p/?*  antre  vie. 
pur  autre  vie,     gee  Coshii  V.  Lord  Ashdonn,  10  Ir.  Ch.  219. 

The  testator  may  of  course  show  that  he  included  lands  not 

his  own  under  the  general  words  by  describing  them  as  lands 

in  his  own  occupation.     Honywood  v.  Foster,  30  B.  14. 
^'rticiSir'*  If  the  devise  be  of  property  in  a  particular  place,  if  there 

Dlace. 
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is  any  property  of  the  testator  answering  the  description  it     Chap.  xii. 
will  be  confined  to  that.     liancUffe  v.  Parhi/ns,  6  Dow,  149 ; 
Maddison  v.  Chapman,  1  J.  &  H.  470. 

Where  a  testator  has  transferred  stock  into  the  names  of  Property  held 
himself  and  his  wife,  a  general  gift  of  his  stock,  or  even  a  gift  tenancy. 
of  stock  exactly  the  same  in  amount  as  that  so  transferred, 
will  not  put  the  wife  to  her  election.     Dnmmer  v.  Pitcher, 
2  M.  &  K.  262 ;  Poole  v.  Odling,  10  W.  E.  337. 

To  raise  a  case  of  election  there  must  be  a  specific  reference 
to  the  stock  in  question.  Coates  v.  Stevens,  1  Y.  &  C.  Ex.  66 ; 
Grosvemrr  v.  Durston,  25  B.  97. 

For  a  case  where  a  testatrix  being  entitled  to  a  debt  from   Release  of 

A,  which  was  secured  by  an  assignment  of  a  covenant  by 

B,  released  the   debt   and  covenant,   see  Synge  v.   Synge, 
9  Ch.  128. 

2.  The  case  is  more  difficult  where  the  testator  has  a 
devisable  interest  in  certain  property,  and  the  question  arises 
whether  he  intended  to  give  the  whole  projjerty. 

fl.  Where  the  testator  is  entitled  in  moieties : —  When  the 

If  the  devise  is  of  the  testator's  interest  or  property  in  a  entiUed  in 
house  or  lands,  only  what  belongs  to  him  is  intended  to  pass.  ™°*®**®*- 
Hennj  v.  Henry,  I.  E.  6  Eq.  286. 

But  if  the  gift  is  of  a  house  by  a  particular  description,  this  Gift  of  a 
is  a  sufficient  indication  of  an  intention  to  pass  the  whole  dire^tion^to* 
house,  at  any  rate  if  there  is  a  direction  to  repair.     Padb^cry  repair- 
V.  Clark,  2  Mac.  &  G.  298 ;  HoweUs  v.  Jenkins,  2  J.  (fe  H.  706. 
See  Swan  v.  Holmes,  19  B.  471. 

And  the  result  is  the  same  where  there  is  no  such  direction. 
Fitzsivions  v.  Fitzsimons,  28  B.  417  ;  Miller  v.  Thurgood,  33  B. 
496 ;   Wilkinson  v.  Dent,  6  Ch.  339. 

Ik  Where  land  is  subject  to  a  charge,  a  devise  of  the  land  When  the 

testator  is 

without  more  is  a  devise  subject  to  the  charge.     Stephens  v.  entitled  to 
Stephens,  3  Dr.  697 ;  1  De  G.  &  J.  62 ;  Henry  v.  Henry,  I.  E.  Jj^^chS^ 
6  Eq.  286. 

On  the  other  hand,  if  the  testator  repudiates  the  instrument 
creating  the  charge,  and  the  dispositions  of  his  will  are  incon- 
sistent with  that  instrument,  the  property  is  intended  to  pass 
freed  from  the  charge.    Sadlier  v.  Butler,  I.  E.  1  Eq.  415. 

T.W.  H 
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Chap.  XII. 


When  the 
testator  is 
entitled  to 
the  reveiuion 
in  lands. 


What  amounts 
to  an  intention 
to  dispose  of 
lands  free 
from  dover  or 
freebench. 


Gift  in  lieu  of 
dower — 


So,  too,  if  the  devise  of  the  land  is  inconsistent  with  the 
charge,  as  if  it  be  for  a  long  term  on  trust  to  raise  a  sum 
immediately  for  payment  of  debts  and  legacies,  the  prior 
charge  being  itself  secured  by  a  long  term.  Blake  v.  Bunbui-y, 
1  Ves.  Jun.  514. 

c.  Where  the  testator  has  a  reversionary  interest  in  land, 
limited  to  take  effect  after  the  decease  of  persons  to  whom  he 
gives  a  life  interest  in  those  lands,  so  that  the  will  would  be  of 
no  effect  if  it  were  intended  only  to  deal  with  the  reversion,  and 
thei'e  are  besides  powers  of  leasing  and  management  implying 
actual  enjoyment,  the  intention  must  have  been  to  dispose  of 
the  whole  property.  Welhy  v.  Welht/,  2  V.  &  B.  187  ;  Wintour 
V.  Clifton,  21  B.  447 ;  8  D.  M.  &  G.  641 ;  Minchin  v.  Gahbett, 
(1896)  1  Ir.  1. 

So,  too,  a  direction  that  an  annuity  is  to  be  paid  to  a  person 
for  life  out  of  lands  of  which  the  testator  has  only  the  reversion 
shows  an  intention  to  dispose  of  the  whole.  Ustiche  v.  Peters, 
4  K.  &  J.  437. 

But  if  in  a  doubtful  case  the  testator  expressly  confiims  the 
settlement  by  which  the  reversion  in  the  property  in  question 
is  limited  to  him,  only  his  own  interest  will  be  held  to  be 
intended  to  pass.     Rancliffe  v.  Parkyns,  6  Dow,  149. 

8.  Widow's  dower  and  freebench  : — 

The  question  whether  the  testator  has  shown  an  intention 
to  dispose  of  his  real  estate,  freed  from  the  widow's  right  to 
dower  or  freebench,  is  of  importance  only,  with  regard  to  the 
former,  in  the  case  of  widows  married  prior  to  the  1st  January, 
1884 ;  and  with  regard  to  the  latter,  in  the  case  of  wills  not 
coming  under  the  Wills  Act ;  see  the  Dower  Act,  8  &  4  Will.  IV. 
c.  105,  ss.  4,  14.     Lacey  v.  Hill,  19  Eq.  846. 

As  to  freebench,  it  was  decided  in  Lacey  v.  Hill,  aupra,  that, 
by  virtue  of  the  third  section  of  the  Wills  Act,  a  devise  of 
copyholds,  though  not  surrendered  to  the  uses  of  the  will,  is 
sufficient  to  bar  the  widow's  claim.  The  point  does  not  appear 
to  have  been  raised  in  Thompson  v.  Biura,  16  Eq.  592. 

In  cases,  however,  under  the  old  law,  the  widow  is,  of  course, 
put  to  her  election  if  a  legacy  is  given  to  her  expressly  in  lieu 
of  dower.     Sopicith  v:  Maughan,  80  B.  285. 
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A  legacy  in  lieu  of  dower  would,  it  seems,  also  include     ^*P-  ^^• 
freebench  and  dower  out  of  lands  which  the  testator  had  what  it 
no  power  to  devise.     Nottley  v.  Palmer,  2  Dr.  93  ;    Walker 
V.    Walker,  1  Ves.  Sen.  54.      See   Wetherell  v.   WethercU,  4 
Oiff.  51. 

If  the  dispositions  of   the  will   are  inconsistent  with  the  What  u  in- 
widow's  right  to  have  her  dower  set  out  by  metes  and  bounds,  wUh  the 
she  will  be  put  to  her  election.     This  will  be  the  case : —  widow's  right 

'■  ^  to  dower, 

a.  If  a  house,  being  a  i^ortion  of  the  property  devised,  is  Personal  use 
given  for  the  personal  use  and  occupation  of  the  devisee,  ^y*^® 

^  *  '■  deviMce. 

Miall  V.  Braue,  4  Mad.  119  ;  lioadley  v.  Dixon,  3  Buss.  192. 

b.  A  devise  of  realty  in  definite  proportions  between  the  Devise  in 
widow  and  others  would  not  itself  show  that  the  widow  was  not  proportions. 
intended  to  take  her  dower.  But  if  the  property  is  particularised 

80  as  to  show  that  the  testator  is  giving  not  merely  his  estate, 
but  the  whole  property  itself,  this  is  suflScient  to  show  that 
dower  was  meant  to  be  excluded.  Reynolds  v.  Torin,  1  Rush. 
129;  Chalmers  v.  Stoyril,  2  V.  &  B.  222,  as  explained  in 
BemUnff  v.  Bendinf/,  3  K.  &  J.  257.  See  Roberts  v.  Smith, 
1  S.  &  St.  518.  In  IHchson  v.  Robinson,  Jac.  503,  the  will  is 
not  stated. 

A  direction  that  the   proceeds  of  sale  are  to  be  divided  Trust  to  sell 

11**1 

in  certain  shares  will  not  have  this  effect.  Ellis  v.  Lewis, 
8  Ha.  314. 

c.  If  powers  of  leasing  are  given,  even  though  they  be  only  Powers  of 
from  year  to  year.      Reynard  v.  Spence,  4  B.  103 ;    (yilara   ®**'*"^' 
V.  Chaine,  1  J.  &  Lat.  662 ;   Parker  v.  Sowerby,  1  Dr.  488 ; 

4  D.  M.  &  G.  321 ;  Loives  v.  Lowes,  5  Ha.  501 ;  Hall  v.  Hill, 
1  Dr.  &  War.  94;  Linley  v.  Taylor,  1  Giff.  67 ;  see  Warlmtton 
v.  Warlmtton,  2  Sm.  &  G.  168. 

And  it  seems  that  a  power  of  leasing  is  inconsistent  with 
the  widow's  right  to  freebench,  though  it  may  not  be  tha 
<;u8tom  of  the  manor  to  set  out  freebench  by  metes  and 
bounds.     Thompson  v.  Burra,  16  Eq.  592. 

But  a  trust  for  sale  will  not  have  this  effect,  unless  tlie  Ti'ust  ^ot  sale. 
property   given  in  trust  for  sale  is  specifically  directed  to 
include  something  such  as  a  house,  the  whole  of  which  the 
testator  must  have   intended   to   be  subject  to  the  trusts. 
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Chap.  XII. 


Gift  of 
annuity 
charged  on 
land  subject 
to  dower. 


When  the 
heir  is  put  to 
election. 


Disposition  of 
after-acquired 
lands  before 
the  Wills  Act. 


No  election 
whea  the  will 
inyalid  to 
pass  realty. 


Gihsou  V.  Gibson,  1  Dr.  42  ;  Bending  v.  Bendinp,  3  K.  &  J.  2e')7 ; 
Parker  v.  Downing,  4  L.  J.  Ch.  198. 

The  gift  of  an  annuity  to  the  wife,  charged  upon  the 
property  subject  to  dower,  did  not  put  her  to  election  in 
cases  before  the  Power  Act.  Dowson  v.  Bell,  1  Kee.  761 ; 
Harrison  v.  Harrison,  1  Kee.  765 ;  HolfUch  v.  Holdich, 
2  Y.  &  C.  C.  18. 

Nor  did  a  devise  of  a  portion  of  the  testator's  real  estate  to 
his  widow  prevent  her  from  claiming  dower  in  the  rest. 
Lawrence  v.  Lawrence,  2  Ver.  865 ;  1  Eq.  C.  Ab.  218,  pi.  2 ; 
1  Freem.  234  ;  3  B.  P.  C.  484. 

4.  Under  the  old  law,  by  which  a  testator  could  not  by  a 
will  dispose  of  lands  acquired  after  the  date  of  the  will,  the 
heir  was  nevertheless  put  to  his  election  if  there  was  a  clear 
intention  to  dispose  of  them. 

It  is  clear  that  such  an  intention  was  sufficiently  indicated 
w  here  the  testator  drew  a  distinction  between  lands  to  which 
he  was  entitled  and  lands  to  which  he  might  be  entitled 
at  his  decease.  Schroder  v.  Schroder,  Kay,  578 ;  24  L.  J. 
Ch.  510;  Hance  v.  Truwhitt,  2  J.  &  H.  216;  see  Plowden 
v.  Hi/de,  2  Sim.  N.  S.  171 ;  2  D.  M.  &  G.  684  ;  Jacob  v.  Jacob, 
78  L.  T.  451,  825  ;  82  L.  T.  270. 

And  it  seems  the  words  *'  land  which  I  shall  die  possessed 
of  '*  sufficiently  indicated  an  intention  to  pass  after-acquired 
lands,  and  not  merely  so  much  of  the  lands  belonging  to  the 
testator  at  the  date  of  his  will  as  should  remain  at  his  death. 
Chnrchman  v.  Ireland,  1  R.  &  M.  250,  overruling  Back  y.Kett, 
Jac.  534. 

Under  the  old  law,  where  the  will  was  insufficiently 
executed  to  pass  realty,  the  heir  was  not  put  to  his  election 
between  realty  attempted  to  be  disposed  of  by  the  will  and 
benefits  given  to  him,  so  much  of  the  will  as  attempted  to 
dispose  of  realty  being  considered  non*existent.  Sheddon  v. 
Godrich,  8  Ves.  481. 

So,  too,  when  under  the  old  law  the  testator  or  testatrix  was 
incompetent  to  dispose  of  property  from  infancy  or  coverture 
no  case  of  election  arose.  Hearle  v.  Greenbank,  1  Ves.  Sen. 
298;  3  Atk.  695,  714;  Rich  v.   Cockell,  9  Ves.   370:  In  re 
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De  Burgh  lAUCson  ;  De  Banjh  Lawson  v.  De  Burgh  Lawsoiif     Chap.  Xll. 
34  W.  R.  39 ;  see  Blaikhck  v.  Grindle,  7  Eq.  215. 

These  rules  do  not,  however,  apply  to  a  foreign  heir,  and  Foreign  heir, 
therefore  if  there  is  clear  evidence  of  an  intention  to  dispose 
by  will  of  land  in  Scotland  or  elsewhere  which  cannot  be  so 
disposed  of,  the  heir  is  put  to  his  election  between  the  land 
and  the  benefits  he  may  take  under  the  will.  Br<Hlie  v.  Barn/, 
2  V.  &  B.  127  ;  Deaar  v.  Maitland,  L.  E.  2  Eq.  834 ;  Orrell  v. 
Ornll,  6  Ch.  302. 

It  must  be  clear  that  land  in  Scotland  or  elsewhere  is 
referred  to,  and  therefore  general  words  will  only  be  held  to 
refer  to  those  lands  upon  which  the  will  can  take  effect. 
JohuHon  V.  Telford,  1  R.  &  M.  244;  AUen  v.  Anderson, 
5  Ha.  163 ;  Maxwell  v.  Maxwell,  16  B.  106  ;  2  D.  M.  &  G.  705  ; 
Maxwell  v.  Hi/slop,  4  Eq.  407  ;  Baring  v.  Ashburton,  54 
L.  T.  463. 

C.  How  election  made. 

A  person  who  has  to  elect  is  entitled  to  be  informed  of  all  Person  electing 
the  circumstances  which  may  influence  his  decision,  and  he  to  information, 
will  not  be  bound  by  an  election  made  in  ignorance  of  the 
true  facts.  He  may  take  proceedings  to  have  the  value  of 
the  property  subject  to  the  election  ascertained.  Dillon  v. 
Parker,  1  Sw.  381 ;  1  CI.  &  F.  305  ;  Douglas  v.  Douglas, 
12  Eq.  617. 

There  may  be  election  by  conduct,  but  to  establish  such  a  Election 
case  the  election  must  be  by  a  person  who  has  positive  '^y  <^<>'*<*^<^*' 
information  as  to  his  rights  to  the  property,  and  with  that 
knowledge  really  means  to  give  the  property  up.  Stratford 
v.  Powell,  Ba.  &  Be.  1 ;  Wake  v.  Wake,  3  B.  C.  C.  254 ; 
8  Ves.  834  ;  Padhunj  v.  Clark,  2  Mac.  &  G.  298  ;  Worthington  v. 
W'ujinton,  20  B.  67  ;   WiUon  v.  Thornbunj,  10  Ch.  239. 

In  the  case  of  infants  the  Court  elects  for  them,  and  if  mectiou  ua 
necessary  directs  an  inquiry  as  to  what  is  most  beneficial,  infants. 
Brown   v.   Brown,   L.  R.    2    Eq.    481  ;    Cooper   v.    Cooper, 
L.  R.  7  H.  L.  58. 

In  the  case  of  an  infant  tenant  in  tail  the  Court  will  make 
an  order  under  the  Trustee  Act,  1893,  declaring  the  infant  a 
trustee  of  the  estate  of  which  he  is  tenant  in  tail  bound  by 
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the  election^  and  appointing  a  person  to  convey.  In  re 
Monta^n  ;  Fabei'  v.  Montagu,  (1896)  1  Cli.  549 ;  65  L.  J.  Ch. 
872  ;  74  L.  T.  346 ;  44  W.  E.  583, 

The  Court  will  also  elect  on  behalf  of  a  person  of  unsound 
mind  so  as  to  bind  both  his  legal  and  equitable  interest  in 
real  and  personal  property.  Wilder  v.  Pir/ott,  22  Ch.  D.  263 ; 
In  re  Earl  ofSeftou,  (1898)  2  Ch.  378. 

The  authorities  as  regards  election  by  married  women  are 
not  in  a  satisfactory  state.  A  married  woman  was  not  under 
a  personal  disability  to  elect  as  an  infant  would  be.  Her 
disability  arose  from  her  limited  power  under  the  old  law  of 
dealing  with  her  property.  For  instance,  there  can  be  little 
doubt  that  a  married  woman  could  elect  when  only  her 
separate  estate  was  in  question. 

It  would  seem  that  where  the  married  woman  had  no  power 
of  disposition  over  the  property  affected  b}'  the  election  she 
could  not  elect,  and  the  Court  could  not  elect  for  her.  On 
the  other  hand,  where  husband  and  wife  were  put  to  their 
election  as  to  the  wife's  fund,  which  she  could  with  the  consent 
of  her  husband  and  after  separate  examination  by  the  Court 
dispose  of,  the  Court  would  direct  an  inquiry  as  to  which 
course  would  be  most  beneficial,  and  would  elect  on  her 
behalf.  Cooper  v.  Cooper,  L.  E.  7  H.  L.  53 ;  see  Gruicjs  v. 
Oibson,  L.  E.  1  Eq.  685. 

It  has  been  said  that  a  married  woman  could  by  election, 
and  without  deed  acknowledged,  affect  her  real  estate  not 
settled  to  her  separate  use.  See  Bairoir  v,  Barrow,  4  K.  &  J. 
p.  419  ;  NiehoU  v.  Jones,  3  Eq.  p.  709.  See,  too,  Swanston's 
note  to  Oretton  v.  HajpranL  1  Sw.  409,  p.  415. 

It  may  be  doubted  whether  these  dicta  can  be  supported 
bj"  any  decided  case,  unless  it  be  ArdeHoi/e  v.  Beniiet,  2  Dick. 
463;  and  they  seem  contrary  to  well-established  principles. 
See  Field  v.  Moore,  19  B.  176;  2  Jur.  N.'  S.  145;  CahUl  v. 
Cahill,  8  App.  C.  420,  426. 

Ardesoife  v.  Bennet  was  a  very  peculiar  case,  and  the 
decision  may  very  well  be  supported  apart  from  any  question 
of  election  by  a  married  woman.  Barrow  v.  Barrow  and 
other  cases  of  that  class  are  not  cases  of  election  in  the  strict 
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sense  of  the  word  at  all.     They  are  cases  of  confirmation  by     ^*?'  xii^ 
an  adult  married  woman  of   a  voidable  deed   entered   into 
before  marriage  and  during  minority. 


II.  Election  to  Confirm  Invalid  Deed. 

Cases  of  confirmation  of  instruments  entered  into  by  Confiniaation 
persons  under  age  after  they  have  attained  full  age  are  instnimenta. 
sometimes  called  cases  of  election,  but  they  stand  on  a 
difierent  footing.  They  have  usually  arisen  with  regard  to 
covenants  in  marriage  settlements  to  settle  some  property  of 
the  wife  who  is  a  minor.  Such  a  covenant  is  voidable  and 
not  void,  and  unless  repudiated  within  a  reasonable  time  after 
the  wife  attains  her  majority  it  binds  her,  and  her  property 
as  if  she  had  been  of  full  age  when  she  entered  into  it. 
Barrow  v.  Barrow,  4  K.  &  J.  409  ;  Smith  v.  LvcaSy  18  Ch. 
D.  581  ;  Wilder  v.  Piffotty  22  Ch.  D.  263 ;  Greenldll  v.  NoHh 
British  and  Mercantile  Insnramr  Co.,  (1893)  3  Ch.  474 ;  In 
re  Hodson;  milianiH  y.  Knijfht,  (1894)  2  Ch.  421;  Viditz^v. 
O'Haiian,  (1899)  2  Ch.  569;  rev.  on  another  point,  W.  N. 
1900,  103.  Smith  v.  Lucas,  so  far  as  it  decided  that  there 
was  a  right-  to  repudiate  from  time  to  time  as  regards  any 
fresh  property  falling  into  possession,  will  not  be  followed. 
Viditz  V.  O'Hagan,  supra. 

III.  Election  by  Express  Direction. 

A  testator  may  of  course  impose  upon  a  devisee  a  condition  Election  dis- 
that  he  shall  in  return  for  the  testator's  bounty  dispose  of  his  fromcondiUon. 
own  property  in  a  particular  way. 

Cases  of  this  kind  must  be  distinguished  from  cases  of 
election  proper.  In  the  latter  it  is  immaterial  whether  the 
testator  knew  or  not  that  the  property  of  which  he  was  dis- 
posing was  not  his  own,  in  the  former  he  must  have  known 
that  it  was  not.  The  characteristic  of  the  former  is  forfeiture, 
of  the  latter  compensation.  Thus  a  devise  to  A  on  condition 
of  his  conveying  certain  property  of  his  own  is  not  a  case 
for  election. 

The  condition  must  be  complied  with,  and  if  the  testator 
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gives  bounty  on  condition  that  the  beneficiary  conveys  his  or 
her  own  property  in  a  particular  manner,  and  the  beneficiary 
cannot  do  so,  the  whole  bounty  fails.  See  Boughton  v. 
Botijghtoiiy  2  Ves.  Sen.  12. 

The  Court  could  not  before  the  Conveyancing  Act,  1881,  s.  89, 
assist  a  married  woman  in  such  a  case  by  removing  a  restraint 
upon  anticipation  so  as  to  enable  her  to  comply  with  such  a 
condition,     liobinson  v.  Wheelwright,  6  D.  M.  &  G.  635. 

Where  a  condition  to  convey  his  real  estate  is  imposed  upon 
a  lunatic,  the  Court  will  elect  on  his  behalf.  In  re  Earl  oj 
Sefton,  (1898)  2  Ch.  878. 

Where  the  testator  directed  a  residuary  legatee  to  bring  an 
estate  into  hotchpot,  and  to  convey  it  so  that  it  might  become 
the  property  of  all  his  residuary  legatees,  and  the  estate  had 
been  sold  in  the  testator*s  lifetime,  the  condition  was  held  to  be 
satisfied  by  bringing  the  purchase-money  of  the  estate  into 
hotchpot.     MUldleUm  v.  Windross^  16  Eq.  212. 
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IV.  Election  between  Onerous  and  Beneficial  Gifts. 

Where  there  are  several  gifts  to  the  same  legatee,  some  of 
which  are  onerous  and  some  beneficial,  the  question  has  in 
some  cases  arisen  whether  he  is  bound  to  take  all  or  none,  or 
whether  he  can  elect  to  take  the  beneficial  and  reject  the 
onerous  gift. 

The  general  rule  is  that  where  several  independent  gifts  are 
made  to  the  same  legatee  the  legatee  may  reject  the  onerous 
legacies  without  forfeiting  the  others.  Andrew  v.  Trinity 
Hall,  9  Ves.  526;  Moffett  v.  Bates,  8  Sm.  &  G.  468; 
Warren  v.  litulall,  IJ.  &  H.  1 ;  Aaton  v.  Wood,  22  W.  R.  898  ; 
43  L.  J.  Ch.  715.  Syer  v.  Gladstone,  80  Ch.  D.  614,  is 
explained  in  Freiven  v.  Latv  Life  Assurance  Society,  (1896) 
2  Ch.  p.  516. 

But  the  legatee  of  a  residue  or  of  property  given  as  one 
aggregate  thing  cannot  reject  so  much  of  the  residue  or 
property  as  is  onerous.  He  must  take  all  or  none.  Green  v. 
Britten,  42  L.  J.  Ch.  187  ;  (Jnthrie  v.  Walrond,  22  Ch.  D.  578 ; 
In  re  Ilotchkys  ;  Freke  v.  Cidnuidy,  32  Ch.  D.  408  ;  Freicen  v. 
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Laic  Life  Asstirance  Society,  (1896)  2  Ch.  511  ;  PanieU  v.  Boyd,     Chap.  Xll^ 
(1896)  2  Ir.  571. 

Even  where  two  gifts  are  given  independently  the  Court  may 
collect  an  intention  that  the  legatee  in  not  to  take  one  without 
the  other.  Such  an  intention  has  been  inferred  from  the 
fact  that  the  testator  knew  that  a  leasehold  house  was 
underlet  at  a  rent  not  sufficient  to  produce  the  head  rent, 
and  accordingly  the  legatee  of  the  house  was  held  bound  to 
take  it,  if  he  took  the  other  benefits  given  by  the  will.  Talbot 
V.  Lord  Radnor,  8  M.  &  K.  252,  more  fully  stated  and  followed 
in  Fairtloiujh  v.  Johnstone,  16  Ir,  Ch.  442. 
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CHAPTER  XIII. 

WHO    MAY    BE   DEVISEES   OR   LEGATEES. 

Chap.  xni.  1.  Prior  to  the  Wills  Act  a  devise  of  lands  to  a  corporationi 
1.  Corpora-  was  void,  bodies  corporate  being  excepted  out  of  32  Hen.  VHl. 
*^''"'-  c.  1,  and  84  &  35  Hen.  VUI.  c.  5,  sect.  6. 

And  it  seems  that  43  Eliz.  c.  4,  had  no  effect  in  passing, 
the  legal  estate  where  the  devise  was  to  a  corporation  existing 
for  charitable  purposes,  notwithstanding  Benet  Coll.  v.  Bishop 
of  Lomhn,  2  W.  Bl.  1182 ;  see  Inrorp.  Soc.  v.  llichards,. 
1  Dr.  &  War,  258. 

The  Wills  Act  repeals  32  Hen.  VHI.  c.  1,  and  84  &  35. 
Hen.  YHI.  c.  5,  but  does  not  expressly  authorise  devises  to 
corporations,  and  since  the  inability  of  corporations  to  hold, 
lands  was  created  by  various  statutes  antecedent  to  34  &  85- 
Hen.  VHI.  c.  5,  the  mere  repeal  of  that  statute  does  not  give, 
validity  to  devises  to  corporations. 

Since  the  Wills  Act,  however,  the  inability  is  not  in  the^ 
power  of  devising,  but  in  the  capacity  of  corporations  to  take,, 
and  it  would  seem  to  follow  that  corporations  with  power  to 
hold  land,  such  as  companies  incorporated  under  the  Com- 
panies Act,  1862  (25  &  26  Vict.  c.  89),  might  take  by  devise 
except  so  far  as  objections  might  arise  on  the  ground  of  per- 
petuity.    The  question  is,  however,  not  likely  to  be  of  much 
practical  importance ;  see  Incorp.  Sov.  v.  Richards,  1  Dr.  & 
War.  258;  Thomson  v.  Shalespvar,  Joh.  612  ;  1 D.  F.  &  J.  899;. 
Came  v.  Long,  2  D.  F.  &  J.  75  ;  Coehs  v.  Manners,  12  Eq.  574  ;. 
Chavdiere  Mining  Company  v.  Jk'sbarats,  L.  E.  5  P.  C.  277. 

A  trade  union  registered  under  the  Trade  Union  Acts,  1871 
and  1876,  cannot  take  land  by  devise.     In  re  Amos  ;  Carrier  v.. 
Price,  (1891)  8  Ch.  159. 


GIFT   TO   VOLUNTARY   ASSOCIATION.  107 

2.  A  gift  to  a  voluntary  association  which  is  not  charitable    Chap.  Xlil. 
is  valid,  provided  it  does  not  tend  to  a  perpetuity.  2.  Voluntary 

Stetvart  v.  Grem,  I.  R.  5  Eq.  470 ;  Morrow  v.  M'Connllr,  ''^^^'''''' 
11  L.  E.  Ir.  230,   so   far  as  they  decide  that  a  gift  to   a 
voluntary  society  not  charitable  is  void,  because  the  society 
has  no  corporate  existence,  must   be  considered  overruled. 
See  cases  cited  below. 

Thus  a  gift  of  a  sum  of  money  to  a  voluntary  association 
not  charitable,  which  is  to  go  into  its  coffers,  and  be  spent 
with  its  other  funds,  is  valid.  Cocks  v.  Manners,  12  Eq.  674  ; 
In  re  ]l'ilkhi8on'8  Trusts,  19  L.  E.  Ir.  581. 

In  some  cases  such  gifts  have  been  construed  to  be  gifts  to  Where 
the  individual  members  composing  the  association.     But  such  memben 
a  construction  is  only  possible  where  the  gift  to  the  association  '"*^  **  ®" 
is  expressed  to  be  for  the  benefit  of  the  members,  or  where 
the  association  is  so  described  as  to  indicate  the  members  who 
compose  it.     Thus  gifts  in  trust  for  the  Sisters  of  Mercy  at 
Ban  try  for  the  benefit  of  the  Convent  of  Mercy  at  Bantry(a),  to 
the  Superioress  of  St.  Anne's  Convent  of  Mercy  in  trust  for  the 
community  of  the  convent,  and  to  the  Marist  Sisters  of  the 
Convent  of   Carrick-on-Shanncn  (/>),  have  been  held  gifts  to 
the  individual  persons  who  satisfied  the  description.     In  re 
VeUniy's  Estate,  9  L.  E.  Ir.  227;  see   Henrion  v.  Bonham, 
O'Leary  on    Char.   cit.   11   L.  E.  Ir.  241(a);    Bradshmc  v. 
Javkmav,  21  L.  E.  Ir.  12  (//). 

On  the  other  hand,  a  gift  to  be  applied  to  the  use  of  and 
l)enefit  of  a  convent  or  to  a  trade  union  by  its  registered 
name  cannot  be  construed  as  a  gift  to  the  individual  members 
of  the  convent  or  trade  union.  Morrow  v.  M'Conrille,  11 
L.  E.  Ir.  236  ;  In  re  Amos  ;  Carrier  v.  Price,  (1891)  3  Ch.  159. 

In  the  case  of  a  devise  of  land  to  a  voluntary  association  Devise  of 
there  is  the  further  difficulty  that  a  devise  cannot  be  made  to  v*o?untary 
an  uncertain  body  of  persons.  association. 

Thus  a  devise  of  land  to  the  monks  named  Christian 
Brothers,  w^ho  were  a  numerous  body,  was  held  void  on  the 
ground  that  the  intention  was  to  vest  the  land  in  them  as  a 
body  corporate,  which  they  were  not.  Horian  v.  Byrne,  18 
Ir.  C.  L.  166  ;  see,  too,  Stewart  v.  Green,  I.  E.  5  Eq.  170. 
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3.  By  the  Naturalization  Act,  1870  (33  Vict.  c.  14),  real  and 
personal  property  of  every  description,  except  a  British  ship, 
may  be  taken,  acquired,  held,  or  disposed  of  by  an  alien  in 
the  same  manner  in  all  respects  as  by  a  natural-born  British 
subject. 

As  to  what  constitutes  an  alien,  see  De  Geer  v.  Stone, 
22  Ch.  D.  243. 

It  has  been  decided  that  the  Act  is  not  retrospective.  And 
apparently  it  does  not  apply  to  a  will  made  before  the  passing 
of  the  Act,  though  not  coming  into  operation  till  afterwards. 
Shurj)  V.  St.  Saun'ur,  7  Ch.  343. 

In  cases  before  the  Act  land  devised  to  an  alien  remained 
in  him  till  office  found,  when  it  devolved  to  the  Crown,  whether 
the  land  was  devised  to  trustees  or  not.  Barrow  v.  Wadkin, 
24  B.  1 ;  Sharj)  v.  St.  Sauceur,  7  Ch.  343. 

An  alien  could  always  take  the  proceeds  of  land  devised  on 
trust  for  sale.  DiiHoiirmelin  v.  Sheddon,  1  B.  79  ;  4  M.  &  Cr.  525. 

4.  Formerly  personal  property  vested  in  a  felon  after  his 
conviction,  during  the  period  of  his'  punishment  or  before 
his  pardon,  was  forfeited  to  the  Crown.  Roberts  v.  JValker, 
1  li.  &  M.  752. 

But  property  not  vested  in  a  felon  till  after  he  had  under- 
gone his  punishment,  or  received  a  pardon,  was  not  forfeited. 
Stokes  V.  Jlolden,  1  Kee.  145  ;  Barnett  v.  Blake,  2  Dr.  &  S. 
117  ;  (jom/h  v.  Daries,  2  K.  «&  J.  623  ;  Re  Thomjmm's  Tnists, 
22  B.  506  ;  Be  Ilaniiu/ton's  Trust,  29  B.  24. 

Now,  by  33  &  34  Vict.  c.  23,  forfeiture  and  escheat  for 
treason,  felony,  and  suicide  are  abolished  ;  and  by  sect.  10  all 
the  real  and  personal  property,  includmg  choses  in  action,  to 
which  the  convict  was  at  the  time  of  his  conviction,  or  shall 
afterwards  become  entitled,  vests  in  an  administrator  appointed 
under  the  Act. 

By  the  Civil  Procedure  Acts  Repeal  Act,  1879  (42  &  48  Vict, 
c.  59),  sect.  3,  outlawry  in  consequence  of  any  civil  proceeding 
is  abolished. 

5.  By  sect.  15  of  the  Wills  Act,  a  legacy  given  to  an  attesting 
witness,  or  to  the  husband  or  wife  of  an  attesting  witness, 
is  void. 
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The  subsequent  marriage  of  an  attesting  witness  to  a  devisee    ^^P*  ^m* 
does  not  avoid  the  devise.     Thorpe  v.  Bcatwich,  6  Q.  B.  D.  311, 

A  person  attesting  the  signature  of  two  marksmen,  witnesses 
to  a  will,  is  himself  an  attesting  witness.  Wujan  v.  liowlaudy 
11  Ha.  157. 

But  a  gift  by  will  to  the  attesting  witness  of  a  codicil  is 
good.  Gurney  v.  (rurney,  8  Dr.  208 ;  Re  Marctis ;  Marcus  v.. 
Marcus,  57  L.  T.  399. 

Where,  however,  a  contingent  gift  by  will  is  made  absolute 
by  a  codicil  which  the  legatee  attests,  and  the  legatee  could  only 
have  taken  under  the  codicil,  the  gift  is  void.  Gasldn  v.  lioijersy 
L.  K.  2  Eq.  284. 

And  a  gift  to  an  attesting  witness  is  void,  though  there  may 
be  a  sufficient  number  of  witnesses  without  him.  Hand  field  y^ 
Rand  field,  11  \V.  K.  847,  see  8  H.  L.  225 ;  Cozens  v.  Cront,  21 
\V.  B.  781.  See,  however,  ///  houis  Sharman,  1  P.  &  D.  661 ; 
1)1  hwis  Smith,  15  P.  D.  2,  and  ante,  p.  31. 

Where  a  solicitor-trustee  attests  a  will,  a  clause  empowering 
him  to  charge  profit  costs  is  avoided  by  this  section.  lu  re 
Barber ;  Burgess  v.  Vinnicomhe,  81  Ch.  D.  665  ;  see  84  Ch.  D. 
77  ;  lu  re  Vooley,  40  Ch.  D.  1. 

A  gift  to  a  witness  attesting  the  will  is  good,  if  the  will  is. 
afterwards  republished  by  a  codicil  referring  to  it,  and  is  not 
avoided  by  the  fact  that  the  legatee  attests  a  second  codiciL 
Anderson  v.  Anderson,  13  Eq.  381  ;  In  re  Trotter;  Trotter  v.. 
Trotter,  (1899)  1  Ch.  764. 

A  witness  to  the  will  under  which  a  benefit  is  given  him  who 
attests  a  codicil  which  confirms  the  will  cannot  take  under  the 
will.     Re  Marcus ;  Marcus  v.  Marcus,  57  L.  T.  399. 

A  gift  to  an  attesting  witness  as  trustee  is  not  void.  Crens^ 
well  V.  Cressuell,  6  Eq.  69. 

A  gift  to  a  trustee  upon  trusts  declared  by  parol  in  favour  of 
an  attesting  witness  is  void.  In  re  Fleetwood ;  Sidgreares  v.. 
Brewer,  49  L.  J.  Ch.  514 ;  15  Ch.  D.  594. 
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EVIDENCE — RULES   AS   TO   DESCRIPTION. 


I.  What  Evidence  Admissible. 


Chftp.  XIV. 

What  eyidence 
18  admissible. 


Sarrounding 
circmnstances. 


Terms  of  art. 


Evidence  of 
custom. 


With  regard  to  the  question  what  evidence  is  admissible  for 
the  purpose  of  discovering  to  what  the  terms  of  description 
employed  by  the  testator  refer,  evidence  of  the  testator's  inten- 
tion must  be  distinguished  from  evidence  of  circumstances  from 
which  the  Court  may  conclude  what  the  testator's  intention 
must  have  been.  The  former  evidence  is  admissible  only 
in  rare  cases.     The  latter  is  generally  admissible.     Thus : — 

1.  "All  facts  relating  to  the  subject-matter  of  the  devise, 
such  as  that  it  was  or  was  not  in  the  possession  of  the  testator, 
the  mode  of  acquiring  it,  the  local  situation,  and  the  distribution 
of  the  property,  are  admissible  to  aid  in  ascertaining  what  is 
meant  by  the  words  used  in  the  will."  Doe  d.  Templeton  v. 
Martin,  4  B.  &  Ad.  771,  785,  per  Parke,  J. ;  Sauford  v.  liaikes^ 
1  Mer.  646. 

2.  Words  of  art,  foreign  words,  nicknames  may  be  explained 
by  evidence.  Kell  v.  Cliarmer,  23  B.  196  ;  Gohlct  v.  Beechey, 
3  Sim.  24 ;  2  B.  &  My,  624  ;  Lee  v.  Pain,  4  Ha.  251 ;  Studd 
V.  Cook,  8  App.  C.  577 ;  Bradford  v.  Yoiukj,  26  Ch.  D,  656  ; 
see  29  Ch.  D.  617. 

3.  Where  a  word  has  a  meaning  in  common  use,  but  has  a 
different  meaning  by  local  custom,  evidence  of  the  custom  is 
admissible.  Shore  v.  Wilson,  9  CI.  &  F.  545, 566  ;  Richardson 
V.  Watson,  1  Nev.  &  M.  575 ;  Clayton  v.  Grec/son,  5  A.  &  E. 
302;  Smith  v.  Wilson,  3  B.  &  Ad.  728;  Anstee  v.  Nvhns,  1 
H.  &  N.  225, 
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It  has  been  held  that,  where  a  measure  is  defined  by  statute,     ^*»P-  ^tiv. 
-evidence  is  not  admissible  to  show  that  the  word  has  a  different 
meaning  by  custom.    O'lkmnell  v.  (T Donnelly  1  L.  E.  Ir.  284 ; 
13  ih.  226. 

4.  Where  a  word  has  a  meaning  in  ordinary  language,  but  Word  with 
there  is  nothing  to  which  it  can  apply,  evidence  is  admissible  "*«  but™^" 
to  show  that  the  testator  used  the  word  in  a  meaning  peculiar  nothing  to 

.  which  it  can 

to  himself.     The  case  falls  withm  the   second   head  above  apply, 
mentioned. 

5.  But  if  the  word  has  a  meaning  in  ordinary  language,  and  Word  with 
there  is  something  to  which  it  applies,  evidence  is  notadmissible  meaning  and 
to  show  that  the  testator  used  it  in  a  different  or  wider  sense,  w>"|ethmg  to 

'    which  it 

there  being  no  general  custom  to  that  effect.   Millard  v.  Bailei/,  applies. 
L.  R.  1  Eq.  378. 

6.  If  lands  are  devised  by  a  particular  title,  evidence  is  Devise  of 
admissible  to  show  what  the  testator  habitually  included  ^^^^ 
under  the  name.    J)oe  d.  Beach  v.  Lord  Jn-Hcif,  8  B.  &  C.  870 ; 

1  B.  &  Aid.  554 ;  Ricketts  v.  Tarqnand,  1  H.  L.  472 ;  Wehh  v. 
Bt/ng,  1  K.  &  J.  680  ;  Whitfield  v.  Ijangdale,  1  Ch.  D.  61 
(devise  of  Claggetts)  ;  Jennings  v.  Jennings ,  1  L.  R.  Ir.  562 ; 
see  King  v.  King,  13  L.  R.  Ir.  531. 

7.  Where  a  testator  devises  his  estate  of  A,  or  at  A,  and  Devise  of 
there  is  an  estate  answering  the  description,  evidence  is  not  at*A*  °  ^^ 
admissible  to  show  in  what  sense  the  testator  used  the  expres- 
sion.    Doe  d.  Chichester  y.  Oxenden,  3  Taunt.  147  ;  4  Dow,  65  ; 

Doe  d.  Browne  v.  Greening,  3  M.  &  S.  171. 

8.  No  evidence  is  admissible  to  explain  a  patent  ambiguity ;  Patent 
for  instance,  if  the  testator  uses  symbols,  which  on  the  face  of  may  not  be 
the  will  require  explanation,  and  have  no  meaning  to  any  one  ^'^p^*"'®^*- 
but  himself.     Clayton  v.  Lord  Nugent,  13  M,  &  W.  206 ;  see 
Sullivan  v.  Sxdlivan,  I.  R.  4  Eq.  457. 

9.  The  probate  is  conclusive  as  to  what  the  will  is,  and  the  when 
original  will  cannot  be  looked  at  for  the  purpose  of  altering  ^^b*^  ^^^ 
or  correcting  the  probate.     The  probate  can  only  be  corrected  ^^^^^  a*- 
on  application  in  the  Probate  Division.     Gann  v.  Gregory,  3 

D.  M.  &  G.  777 ;   Walker  v.   Tipping,  9  Ha.  802,  n. ;  Li  re 
Clifs  Trusts,  (1892)  2  Ch.  229. 
But  the  Court  has  in   some  eases  looked  at  the  original 
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will  to  ascertain  the  punctuation,  the  introduction  of  capital 
letters,  parentheses,  and  other  marks  indicating  where  a 
sentence  begins  or  ends.  Child  v.  Els  worthy  2  D.  M.  &  G. 
679,  p.  683;  Manning  v.  PurcelU  24  L.  J.  Ch.  622;  7 
D,  M,  &  G.  55  ;  Cmnpton  v.  Bloxhavi,  2  Coll.  201 ;  Milsome 
V.  Long,  3  Jur.  N.  S.  1073. 


Where  tliere 
is  something 
answering  the 
testator's 
description 
that  alone 
passes. 


Reference 

to  occupation. 


Reference  to 
title  of  person 
from  whom 
lands  derived. 


II.  General  Eules  of  Construction. 

When  the  admissible  evidence  has  been  taken,  the  following 
rules  may  be  of  assistance  to  determine  to  what  the  words  of 
description  used  by  the  testator  refer  : — 

1.  Non  cu'cipi  dehent  rerlKi  in  fahain  demon strationem  qnce 
coinpetunt  in  limitationem  veram. 

Therefore,  where  there  is  property,  which  exactly  fits  all  the 
terms  of  the  description,  the  whole  of  it  passes  and  no  more. 
Webber  v.  Stanley,  16  C.  B.  N.  S.  698  ;  Smith  v.  Ridgway,  L.  R. 
1  Ex.  331 ;  In  re  Seal ;  Seal  v.  Tayhw,  (1894)  1  Ch.  316. 

It  is  immaterial  whether  the  larger  words  precede  or  follow 
the  restricting  words,  provided  there  is  something  to  which  the 
whole  description  applies. 

Thus,  a  devise  of  lands  described  as  in  the  parish  A,  and 
in  the  occupation  of  a  particular  person,  will  not  pass  lands 
not  in  the  occupation  of  that  person.  Doe  d.  Parkin  v.  Parkin, 
5  Taunt.  321 ;  Morrell  v.  Fisher,  4  Ex.  591 ;  Homer  v.  Homer, 
8  Ch.  D.  758. 

So  the  general  description  may  be  restricted  by  a  reference 
to  the  person  from  whom  the  testator  purchased  or  derived  the 
land.  Doe  d.  Tyrrell  v.  Lyford,  4  M.  &  S.  550 ;  Doe  d.  ConoUy 
V.  Vernon^  6  East,  61 ;  Doe  d.  Harris  v,  Greathed,  8  East,  91 ; 
Doe  d.  Ryall  v.  Bell,  8  T.  R.  679 ;  Doe  d.  Newton  v.  Tayloi', 
7  B.  &  C.  884 ;  Emuss  v.  Smith,  2  De  G.  &  S.  722 ;  Cooch 
v.  Walden,  46  L*  J,  Ch.  689  ;  see  Corballis  v.  Cm-ballis,  9 
L,  R,  Ir.  809. 

So  a  devise  of  cottages  and  premises  ''  which  I  have  lately 
purchased ''  will  not  include  land  belonging  to  the  testator 
which  adjoins  the  cottages,  but  was  not  purchased  with  them. 
Cave  v.  Harris,  57  L.  J-  Ch.  62 ;  57  L.  T.  786 ;  86  W.  R.  182. 
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If  the  lands  are  described  as  being  at  A  in  the  county  of  B,     Chap.  xiv. 

lands  not  in  that  county  will  not  pass.     Webber  v.  Stanley,  16  Reference  ta 

C.  B.  N.  S.  698  ;  Pedley  v.  Dotlds,  2  Eq.  819.  *'''""*^" 

It  seems  that  a  devise  of  lands  at  A  is  not  to  be  limited  to  Devise  of 

1  II.H lift  A ^  A 

lands  within  the  parish  of  A,  but  would  carry  immediately 
adjoining  lands  in  a  neighbouring  parish. 

This  is  clearly  the  case  where  the  devise  is  of  lands  at  or  At  or  near  a. 
near  A.     Homer  v.  Homer,  8  Ch.  D.  758. 

But  a  devise  of  lands  at  A  will  not  include  lands  some 
distance  from  A  where  there  are  lands  to  which  the  descrip- 
tion applies.  Attwater  v.  Attwater,  18  B.  830;  Doe  v.  Bower, 
3  B.  &  Ad.  453 ;  see  Doe  d.  Dell  v.  Pigott,  1  J.  B.  Moo.  274 ;  7 
Taunt.  552 ;  Pognnn  v.  Thomas,  8  Sc.  621 ;  6  Bing.  N.  C.  337, 

A  devise  of  a  manufactory  on  the  west  side  of  a  street,  with  Manufactory 
the  appurtenances,  will  not  include  a  manufactory  on  the  east  "  *  ®*"®'* 
side  of  the  street.     Smith  v.  liidgway,  L.  R.  1  Ex.  46,  331. 

A  devise  of  property  in  a  street  may.  pass  the  whole  of  a 
piece  of  land  which,  when  purchased  by  the  testator,  had  a 
frontage  on  that  street  and  on  another  street,  though  the 
testator  has  subsequently  divided  the  land,  and  built  two 
houses  upon  it,  one  abutting  on  one  street  and  one  on  the 
other.  Harman  v.  Gurner,  35  B.  478;  see,  too,  Newton  v. 
Lucas,  6  Sim.  54 ;  1  M.  &  Cr.  391. 

And  where  the  testator  had  houses  in  BuUen  Court,  Strand, 
and  also  in  the  Strand  and  Maiden  Lane,  they  were  all  held 
to  pass  under  a  devise  of  ''my  freehold  estates  in  Bullen 
Court,  Strand,  and  Maiden  Lane,  in  the  county  of  Middlesex." 
Gauntlett  v.  Carter,  17  B.  586. 

A  devise  of  two  houses  in  a  street  will  pass  only  two  houses,  Property  held 
though  the  testator  may  be  possessed  of  three  houses  in  the  ^  ^  ^^' 
street  held  under  the  same  lease,  two  of  which  are  comprised 
in  one  underlease,  and  the  third  in  a  separate  underlease. 
Tapley  v.  Eagleton,  12  Ch.  D.  683. 

So  a  devise  of  certain  lands  held  under  a  lease  where  the 
testator  goes  on  to  describe  the  lands  by  name  passes  only 
such  of  the  lands  held  under  the  lease  as  are  named.  West  v. 
Lawduy,  11  H.  L.  375. 

CI      Oil    j-kjfi   \Tf*  II 

Sect.  24  of  the  Wills  Act  enacts  that  a  will  is  to  be  construed.  Act. 

T.W.  I 
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Chap.  XIV.    with  reference  to  the  real  and  personal  estate  comprised  in  it, 
to  speak  and  take  effect  as  if  it  had  been  executed  immediately 

before  the  death  of  the  testator,  unless  a  contrary  intention 

» 

appears  by  the  will. 
Object  of  8.  24.       The  object  of  this  section  was  to  annul  the  old  rule  by  which, 

as  regards  real  estate,  a  will  was  treated  as  a  conveyance,  and 
operated  only  upon  real  estate  which  the  testator  was  entitled 
to  at  the  date  of  his  will. 

The  effect  of  the  section  is  that  a  will  is  to  be  applied  to  the 
real  and  personal  estate  which  the  testator  has  at  his  death. 

But  the  section  does  not  enact  that  '^  we  are  to  construe 
whatever  a  man  says  in  his  will  as  if  it  were  made  on  the  day 
of  his  death,"  per  Lindley,  M.R.  In  re  Portal  dt  lAimb,  30 
Ch.  D.  50,  p.  55. 

The  section  has  in  fact  no  bearing  whatever  upon  the  proper 
construction  of  a  will.  A  will  from  its  nature  is  intended  to 
take  effect  at  a  future  date.  A  person  who  makes  a  will  as  a 
rule  intends  to  dispose  of  everything  belonging  to  him  at  his 
death.  He  does  not  intend  to  die  intestate  as  to  part.  There 
is  now  no  reason  in  law  why  this  intention  should  not  be 
carried  into  effect.  The  Court  has  to  inquire  what  the  testa- 
tor's property  at  his  death  was,  and  then  to  apply  the  language 
of  the  will.  It  is  purely  a  question  of  construction  whether 
the  language  is  limited  to  property  belonging  to  the  testator 
at  the  date  of  his  will  or  not,  though  there  is  a  general  pro- 
bability, from  the  nature  of  the  instrument,  that  it  is  not 
so  limited. 

Of  course  in  the  case  of  a  residuary  gift  the  probability  is  far 
greater  than  in  the  case  of  a  specific  gift,  but  it  is  in  both  cases 
a  question  of  construction  what  is  intended  to  pass,  and  it  must 
not  be  supposed  that  this  a  priori  probability  affords  much 
or  any  assistance  in  construing  the  will. 

It  has  been  suggested  that  under  a  devise  of  land  with  an 
exception  expressed  in  general  terms,  for  instance,  "all  my  land 
except  that  subject  to  the  trusts  of  a  settlement,"  sect.  24  of 
the  Wills  Act  does  not  apply  ;  and  that  the  exception  must,  as 
a  matter  of  law,  and  not  of  construction,  be  limited  to  lands, 
subject  to  the  settlement  at  the  date  of  the  will.     The  true 


Whether  8.  24 
applies  to  an 
exception 
from  a  derifie. 
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view  seems  to  be  that  the  exception  will  be  so  limited  if  that  c^>p»  xiv. 
is  the  proper  construction  of  the  will ;  on  the  other  hand,  if 
the  proi)er  construction  is  that  it  is  intended  to  include  lands 
subject  to  the  settlement  at  the  date  of  the  death,  it  will 
include  them.  In  other  words,  sect.  24  does  not  affect  the 
matter  either  way.  Hu^jhes  v.  Jones,  1  H.  &  M.  765,  where 
upon  the  construction  of  the  will  the  exception  was  limited  to 
lands  settled  at  the  date  of  the  will. 

A  specific  devise  may  be  so  framed  as  to  be  limited  to  pro-  Specific  dcTiae 
perty  which  the  testator  owns  at  the  date  of  the  will,  or  it  after-acquired 
may  be  so  framed  as  to  include  any  property  covered  by  the  P^P^'^y- 
description  which  he  owns  at  his  death. 

Thus  under  a  devise  of  the  Gleeve  Court  estate,  lands  acquired  Devise  of 
since  the  date  of  the  will  and  treated  by  the  testator  as  part  of  ^^^^^  ^^"^ 
the  estate  were  held  to  pass.    Castle  v.  Fox,  11  Eq.  542 ;  In  re 
Midland  Railway  Co.,  84  B.  525. 

On  the  other  hand,  under  a  devise  of  ''my  Quendon  Hall  QuendonHaU 
Estates,"  only  lands  known  by  that  name  at  the  date  of  the  ****^" 
will  were  held  to  pass.  It  was  shown  that  the  expression 
''  Quendon  Hall  Estates  '*  had  in  the  mind  of  the  testatrix  a 
definite  meaning  at  the  date  of  the  will,  and  there  was  nothing 
to  show  that  the  meaning  had  been  extended  so  as  to  include 
lands  subsequently  added  to  the  estate.  Wehh  v.  Byng,  1 
K.  &  J.  580. 

The  use  of  the  present  t^nse,  for  instance,  a  devise'  of  lands  Use  of  the 
"  of  which  I  am  seised,"  though  in  another  gift  the  testator  ^^^^^^  '*^' 
gives  ''  what  I  am  or  at  my  death  shall  be  possessed  of,"  will 
not  restrict  a  general  devise  to  property  belonging  to  the 
testator  at  the  date  of  the  will.  Doe  d.  York  v.  Walker,  12 
M.  &  W.  591 ;  Lady  Langdale  v.  Briggs,  3  Sm.  &  G.  246 ;  8 
D.  M.  &  G.  391 ;  Hepburn  v.  Skining,  4  Jur.  N.  S.  651 ;  Lord 
Lilford  V.  Pouys  Keck,  (No.  2)  30  B.  300. 

On  the  other  hand,  the  word  "now"  used  in  the  descrip-  Effect  of  the 

word  now. 

tion  of  property  refers  to  the  date  of  the  will,  and,  if  it  is  an 

essential  part  of  the  description,  it  limits  the  gift  to  property 

then  belonging  to  the  testator.     Cole  v.  Scott,  1  M.  &  G.  518 : 

Hutchinson  v.  Burroiv,  6  H.  &  N.  583  ;    Williams  v.  Owen,  2 

N.  R.  585  ;  Re  Edwards ;  Rowland  v.  Edwards,  63  L.  T.  481. 

1  2 
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Effect  of 
republication 
by  codicil. 


As  from 
what  date 
republished 
will  speaks. 


If,  on  the  other  liand,  such  words  as  "  now  occupied  by  me  " 
or  the  like  are  merely  added  as  an  additional  description  not 
intended  to  cut  down  the  generality  of  the  earlier  words,  the 
devise  will  not  be  restricted  to  property  belonging  to  the 
testator  at  the  date  of  the  will.  In  re  Midland  Raihvaji  Co., 
34  B.  525;  JVagstaf  v.  Wapstaf,  8  Eq.  229;  In  re  Ord; 
Dickinson  v.  Dickinson,  12  Ch.  D.  22 ;  In  re  Champion  ; 
Dndlcji  V.  Champion,  (1898)  1  Ch.  101. 

Under  the  old  law  a  codicil  to  a  wull  had  the  effect  of  repub- 
lishing the  will,  so  that  under  a  general  devise  in  the  will,  or 
even  under  a  specific  devise,  if  the  language  was  appropriate, 
after-acquired  real  estate  passed. 

Even  where  the  codicil  referred  only  to  the  land  "devised  by 
the  will"  if  it  confirmed  the  will,  the  effect  was  held  to  be 
the  same  as  if  the  testator  had  made  a  new  will  at  the  date 
of  the  codicil.  Doe  d.  York  v.  Walker,  12  M.  &  W.  591 ;  Ladif 
Langdaie  v.  Bri{fgs,  3  Sm.  &  G.  246. 

Upon  the  same  principle  a  codicil  made  after  coverture 
republishing  the  will  of  a  married  woman  made  during  cover- 
ture would  make  the  will  effective  to  pass  property  which  the 
married  woman  could  not  dispose  of  during  coverture,  and 
where  a  power  was  conferred  on  the  survivor  of  husband  and 
wife  exercisable  after  the  death  of  one,  a  will  made  during 
the  coverture,  but  republished  by  a  codicil  after  the  coverture 
was  held  to  execute  the  power.  In  re  Smith  ;  Bilke  v.  Ropery 
45  Ch.  D.  632 ;  In  re  Blackburn ;  Smiles  v.  Blackburn^  43 
Ch.  D.  75. 

But  the  effect  of  the  republication  of  a  will  by  a  codicil  was 
a  question  of  construction,  and  if  the  codicil  referred  in  terms 
only  to  the  land  devised  by  the  will  and  did  not  confirm  the 
will  but  was  only  directed  to  be  taken  as  part  of  it,  the 
republication  did  not  enlarge  the  effect  of  the  will.  Bowes  v. 
Bowes,  2  B.  &  P.  500;  Hn{/hes  v.  Turner,  3  M.  &  K.  666; 
Monypenny  v.  Bristow,  2  R.  &  M.  117;  lie  I'aylor ;  Wliitby  v. 
Highton,  58  L.  T.  848. 

The  principal  operation  of  the  rule  as  to  republication  was 
to  give  effect  to  the  intention  by  making  a  will,  which  on  the 
face  of  it  was  intended  to  include  after-acquired  real  estate 
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effectual  to  pass  it.  It  cured  the  infirmity  of  the  will  and  chap.  xiv. 
gave  effect  to  the  intention.  The  effect  of  republication  in 
cases  where  the  rule  is  not  required  for  that  purpose  is  a 
different  question.  There  are  some  passages  in  the  judgment 
in  Doe  d.  York  v.  Walker  (12  M.  &  W.  591),  which  go  to  show 
that  confirmation  of  a  will  by  a  codicil  makes  the  will  speak  as 
if  it  had  been  re-executed  on  the  date  of  the  codicil,  so  that 
"now"  would  refer,  not  to  the  date  of  the  will  but  to  the 
date  of  the  codicil.  It  is  easy  to  imagine  cases  in  which  this 
would  destroy  the  testator's  intention.  The  better  opinion 
probably  is  that  it  must  be  ascertained  as  a  question  of 
construction  upon  all  the  documents  what  the  effect  of 
republication  is.  See  In  re.  Champum  ;  Dndlei/  v.  ChampwHy 
(1893)  1  Ch.  101. 

2.  Falsa  (hnnonst ratio  mm  nocet,  cum  dc  vorpore  constat,  Im^mate 

a.  Thus,  where  an  object  is  sufficiently  described,  additional  ^"P**o°— 
words,  which  have  no  application  to  anything,  may  be  rejected,  iniujcurate ; 
Bla(fHe   V.    Gold,   Cro.    Car.    447,    478 ;    Dof   d.   Dunning  v. 
CransUmn,  7  M.  &  W.  1. 

/;.  Where  there  is  a  complete  description,  and  the  testator  Sabordinate 
goes  on  to  add  words  for  the  purpose  of  identifying  or  elabo-  indurate 
rating  the  previous  description,  these  words,  if  inconsistent  rejected. 
with  the  previous  description,  may  be  rejected.     Armstrong  v. 
Biu'kland,  18  B.  204 ;  see  Slingshy  v.  Grainger,  7  H.  L.  278  ; 
Trarers  v.  Blnndell,  6  Ch.  D.  486. 

c.  WheriB  there  is  one  continuous  description,  and  there  is  inconsistent 
something  answering  to  part  of  it,  and  something  answering 
to   other  part,   but   the  two   together  are   inconsistent,  the 
question  is,  which  are  the  leading  words  of  description. 

In  the  first  class  of  cases  under  this  head  there  is  no 
repugnancy  between  the  general  terms  and  the  particular 
superadded  description,  in  the  second  and  third  class  there 
is  a  repugnancy  between  two  parts  of  a  description. 

Where  the  estate  is  devised  by  a  specific  name,  followed  by  Name 
a  reference  to  occupation,  the  reference  to  occupation  may  be  occu^tionf 
rejected  if  the  whole  estate  known  by  the  name  is  not  in  the 
occupation  of  the  person  referred  to.     Goodtitle  d.  Radford  v. 
Southern,  1  M.  &  S.  299;   Down  v.  Donn,  7   Taunt.  848; 
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Chap.  XIV.     1  J.  B.  Moo.  80 ;  see  Doe  d.  Beach  v.  Earl  of  Jersey,  1  B.  & 

Aid.  550 ;  3  B.  &  Cr.  870 ;  Paid  v.  Paul,    1    W.    Bl.   255  ; 

2  Burr.  1089 ;    see,  too,  Cunningham  v.  Butler,  3  Giff.  37  ; 

7  Jur.  N.  S.  461 ;  In  re  Boulter,  4  Ch.  D.  241. 

Name  Upon  similar  principles  a  description  by  a  specific  name 

followed  by  .,1  .,  *  j.  •  i_  i 

locality.  ^"1  prevail  over  an  erroneous  reference  to  a  parish  or  county, 

or  to  acreage.  Harduick  v.  Harduich;  16  Eq.  168 ;  Whitfield 
V.  Lanffdale,  1  Ch.  D.  64. 

Freehold  fann.       Under  a  devise  of  "  my  freehold  farm  and  lands,  situate  at 

Edgware,  and  now  in  the  occupation  of  A,"  the  whole  farm 
consisting  of  50  acres  of  freehold  and  26  acres  of  copyhold 
land  was  held  to  pass.  There  was  no  residuary  devise,  and 
there  was  no  reasonable  doubt  on  the  will  that  the  whole  farm 
was  meant  to  pass.  In  re  Bmjht-Smith  ;  Bright-Smith  v. 
Blight-Smith,  31  Ch.  D.  314;  and  see  the  comments  there 
made  upon  Stone  v.  Greening,  13  Sim.  390 ;  Hall  v.  Fisher, 
1  Coll.  47. 

Though  the  estate  is  not  described  by  a  specific  name,  if 
the  general  description  contains  words  which  would  not  be 
satisfied  if  the  reference  to  occupation  is  allowed  to  restrict 
the  devise,  the  reference  to  occupation  may  be  rejected. 
White  V.  Birch,  36  L.  J.  Ch.  174;  see  Doe  d.  Parkin  v. 
Parkin,  5  Taunt.  321. 

What  are  the         For  the  purpose  of  ascertaining  the  leading  words,  it  would 

seem  that  where  a  description  is  followed  by  restrictive  words 
inconsistent  with  it,  the  earlier  words  will  prevail,  especially 
if  the  restrictive  words  are  less  clear  and  accurate  than  the 
earlier  words.  Cases  supra  and  Doe  d.  Remow  v.  Ashleif, 
10  Q.  B.  663. 

Where  the  more  restrictive  description  of  property  is  followed 
by  a  wider  description,  which  w^ould  include  other  property  as 
well,  it  seems  the  more  restricted  description  will  prevail ;  for 
instance,  under  **my  lands  in  Cokefield,  called  Hayes  Lands," 
only  so  much  of  the  Hayes  Lands  as  were  in  Cokefield  passed. 
Wodden  v.  Oshourn,  Cro.  El.  674 ;  Hall  v.  Fisher,  1  Coll.  47. 

Of  course,  if  the  restrictive  words  can  be  looked  upon  as 
inserted  for  the  purpose  of  giving  the  lands  carved  out  of  the 
devise   to   some   one  else,   they   will   have   their  full   force. 


leading  words. 
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Higham  v.  Baker,  Cro.  Eliz.  16 ;  Press  v.  Parker,  10  J.  B.     C^»P'  XIV. 
Moo.  158 ;  2  Bing.  456. 

8.  Where  there  is  nothing  answering  to  any  part  of  the  No  property 

J  .    !•        ii_      J      •       ^   M  answering 

description  the  devise  fails.  description. 

Thas  a  devise  of  lands  in  a  particular  county  or  parish 
cannot  be  extended  to  lands  in  an  adjoining  county  or  parish, 
though  those  may  be  the  only  lands  the  testator  possessed. 
MUhr  V.  Travers,  8  Bing.  244 ;  Barber  v.  Wood,  4  Ch.  D.  885. 

4.  The  same  rules  are  applicable  to  specific  bequests  of  Same  rules 
personal  property.     Therefore,  if  there  is  something  which  specific 
answers  fully  the  words  of  description,  that  and  that  alone  **®^"®**®- 
will   pass.     Slingsby  v.    Grainger,   7   H.    L.    273 ;    Ridge   v. 
Newton,  2  D.  &  War.  289 ;  Ex  parte  Kirk ;  In  re  Bennett, 

5  Ch.  D.  800 ;  Daion  v.  Arkins,  18  L.  R.  Jr.  557 ;  17  L.  R.  Ir. 
686 ;  In  re  Bodman ;  Bodman  v.  Bodman,  (1891)  8  Ch.  186. 

5.  In  some  cases  the  effect  of  a  specific  gift  may  be  to  give  Right  of 
the  legatee  a  right  of  selection.  ^  ^ 

For  instance,  a  gift  of  two  acres  out  of  four,  or  a  gift  of  a 
house  and  ten  acres  of  land  adjoining  where  the  testator  has 
more  than  t«n  acres,  gives  the  devisee  the  right  in  each  case 
to  select.  Grace  MarshalVs  Case,  Dyer,  281a,  n. ;  8  Vin. 
Ab.  48,  pi.  11 ;  Hohson  v.  Bhckbvrn,  1  M.  &  K.  571. 

Again,  the  testator  may  give  a  certain  number  of  shares  Gift  of  certain 
and  he  may  have  a  larger  number,  some  being  fully  paid,  thS^gg  where 
some  partly  paid.    In  such  a  case  the  legatee  may  select  J<»<»tori»M 

,  o  •^  larger  number. 

the  fully-paid  shares.     Jacques  v.    Chambers,  2   Coll.  485 ; 
Millard  v.  Bailey,  L.  R;  1  Eq.  378. 

It  appears  to  be  immaterial  whether  it  is  disclosed  on  the 
face  of  the  will  that  the  testator  is  possessed  of  several  of  th^ 
things  specifically  given,  or  whether  this  only  appears  by 
evidence  outside  the  will.  For  instance,  if  the  testator  has 
two  closes  called  Whiteacre,  it  is  immaterial  whether  he  gives 
**  my  close  Whiteacre,"  or  "  one  of  my  closes  called  White- 
acre."  In  either  case  the  devisee  may  select.  Tapley  v. 
Eagleton,  12  Ch.  D.  688  ;  not  following  Richardson  v.  Watson, 
4  B.  &  Ad.  787. 

If  having  two  closes  in  X,  the  testator  gives  a  close  in  X  to  Priority  of 
A,  and  a  close  in  X  to  B,  the  beneficiaries  must  select,  and 
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tniap.  ZIY. 
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selection. 
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description 
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apparently  they  are  entitled  to  select  according  to  the 
priority  in  which  they  are  named  in  the  will.  Dn^kmanton 
V.  Diiehiuinton,  5  H.  &  N.  219. 

What  would  happen  if  the  person  entitled  to  select  dies 
before  selecting  is  not  clear.  Probably  the  gift  would  fail. 
See  Bidlock  v.  Burd^tt,  Dyer,  281a;  Co.  Lit.  145a;  Boyce  v. 
Boyce,  16  Sim.  476. 

If  the  testator  himself  intends  to  select  the  article  but  his 
selection  remains  incomplete,  so  that  it  is  impossible  to  say 
what  article  is  intended  to  pass,  the  gift  fails.  For  instance, 
if  the  testator  has  several  horses,  a  gift  of  my  horse  with  a 
blank  left  for  the  name  would  fail.  So  where  the  testator  had 
four  houses  in  Sudeley  Place,  and  gave  a  house,  being  No. 
(leaving  the  number  blank),  to  one  son,  followed  by  devises  in 
similar  terms  to  each  of  his  three  other  sons,  the  gifts  failed. 
Asten  V.  Asten,  (1894)  3  Ch.  261. 

In  some  cases  testators  give  an  express  right  of  selection. 
For  instance,  gifts  of  such  articles  of  furniture  and  the  like  as 
the  beneficiary  may  select  are  not  uncommon.  In  such  cases 
the  rule  is  that  the  beneficiary  may  take  the  whole.  Upon  the 
language  of  the  will  the  beneficiary  might  take  everything, 
with  the  exception  of  an  article  of  no  value,  and  the  maxim  d(* 
minimis  mm  curat  lex  applies.  Aiihurv.  Mackinnon,  11  Ch.  D. 
885 ;  Re  Shaiiand ;  Kemp  v.  Rozey,  74  L.  T.  664 ;  where 
Kennedy  v.  Kennedy,  10  Ha.  488,  is  explained. 

6.  In  the  cq^se  of  a  specific  bequest,  even  before  the  Wills 
Act,  any  increase  between  the  date  of  the  will  and  the  death  of 
the  testator  in  the  value  of  the  thing  specifically  given  belonged 
to  the  legatee.  Thus  a  gift  of  the  amount  of  a  bond  carried 
the  accruing  interest.  HarcouH  v.  Morgan ^  2  Kee.  274 ;  All 
Souls'  Coll.  V.  Codrington,  1  P.  W.  597. 

But  if  the  description  of  the  gift  is  such  as  to  preclude  the 
possibility  of  including  in  it  any  increase,  such  increase  will 
not  pass,  as  if  the  gift  be  of  300/.  due  to  me  on  a  bond,  interest 
will  not  pass.  Roberts  v.  Kufin,  2  Atk.  112;  Hawley  v.  Cutts^ 
2  Freem.  24. 

7.  If  there  is  a  specific  gift,  as,  for  instance,  of  certain 
stock,  and  the  testator  at  the  date  of  his  will  possessed  no 
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such  stock,  but  possessed  other  stock  nearly  answering  the    ^^^P'  3^^- 
description,  the  latter  will  pass. 

Upon  this  principle  Bank  stock  has  been  held  to  pass  as 
East  India  Stock  (a) ;  3  per  cent.  South  Sea  Annuities  as 
3  per  cent.  Consols  (h) ;  3  and  5  per  cent.  Bank  Annuities 
as  money  in  the  Bank  of  England  (c) ;  3  per  cent.  Beduced 
Annuities  as  Long  Annuities  (J)  ;  3  per  cents,  in  the  names  of 
trustees  over  which  a  testatrix  had  a  general  power  of  appoint- 
ment as  **  monies  invested  in  my  name  in  the  4  per  cent. 
Government  securities  "  (e) ;  Consols  in  the  names  of  trustees 
as  property  **  which  stands  in  the  English  Bank  "  of  Coutts  & 
Co.,  who  received  the  dividends  (/) ;  stock  in  the  names 
of  trustees  as  stock  "  in  my  name  '*  (r/)  ;  French  Bentes 
in  the  names  of  the  testator's  agents  as  French  Bentes 
**  inscribed  in  my  name  "  (h);  Wilts  and  Somerset  Stock  of  the 
Great  Western  Bailway  Company,  and  preference  and  other 
stock  of  that  company,  as  **  my  shares  in  the  Great  Western 
Bailway  "  (i) ;  a  deposit  receipt  and  cash  at  a  bank  as  '^  all  I 
hold  "  in  that  bank ;  a  bond  of  a  company  as  shares  of  that  com- 
pany, and  shares  of  a  company  as  bonds  of  that  company,  and 
debenture  stock  of  a  company  as  shares  of  that  company  (./) ; 
6,800  dollars  United  States  Bonds  as  *'my  7,000  dollars  or  the 
produce  thereof"  (k);  debentures  of  a  company  as  "debenture 
stock  or  shares  "  of  that  company  (I) ;  and  200/.  stock  of  a  com- 
pany as  two  shares  of  that  company,  which  never  had  shares  but 
stock  only  (w).  Door  v.  Geary,  1  Ves.  Sen.  255  (a)  ;  Dohson  v. 
Waterman,  3  Ves.  307,  n.  (/>) ;  Gallini  v.  Noble,  3  Mer.  691  {v) ; 
Penticost  v.  Ley,  2  J.  &  W.  207  {d) ;  Machinley  v.  Sison, 
8  Sim.  561  (e);  Sheffield  v.  Von  Doiwp,  7  Ha.  42  (/) ;  Qnenncll 
V.  Tamer,  13  B.  240  0/) ;  Ellis  v.  Eden,  25  B.  482  (70  ;  Tnnder 
V.    Tnnder,   L.    E.    1    Eq.  695  (i) ;    Townsend  v.    Toivnsend, 

1  L.  B.  Ir.  180;  In  re  Weediny ;  Armstrong  v.  Wilkin,  (1896) 

2  Ch.  364  ij)  ;  Palin  v.  Brookes,  26  W.  B.  877  (k)  ;  In  re 
Xottage ;  Jones  v.  Palmer,  (No.  2)  (1895)  2  Ch.  657  (/) ; 
Brannigan  v.  Murphy,  (1896)  1  Ir.  418  {m). 

It  is  not  clear  what  the  result  would  be  if  the  testator  after 
the  date  of  his  will  acquires  property  exactly  answering  the 
description.     See  In  re  Weeding,  supra. 
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by  codicil. 


If  the  testator  devises  an  estate  by  name  when  in  fact  he 
has  an  interest  only  in  the  proceeds  of  sale  of  the  estate,  that 
interest  passes.  Cooper  v.  Martin^  8  Ch.  47  ;  In  re  Loicman ; 
Deienish  v.  Pester,  (1895)  2  Ch.  848. 

But  a  general  gift  of  leaseholds  will  not  pass  the  proceeds 
of  sale  of  leaseholds  which  at  the  date  of  the  will  the  testator 
had  contracted  to  sell.  Goold  v.  Teague,  7  W.  E.  84 ;  5  Jur. 
N.  S.  116. 

8.  If  a  testator  makes  a  specific  bequest  of  something  which 
he  has  not  at  the  date  of  the  will,  evidence  is  admissible  to 
show  how  the  mistake  arose,  and  the  fact  that  the  thing  in 
question  has  been  exchanged  for  something  else  before  the 
date  of  the  will,  will  not  avoid  the  legacy.  In  such  a  case  the 
legatees  are  entitled  to  a  sum  equal  in  value  to  the  specific 
legacy  at  the  testator's  death.  Selirood  v.  Mildnmy,  8  Ves. 
806;    Lindgren  v.  Lindgren,  9  B.  868;    Ooodlad  v.  Barnett, 

I  K.  &  J.  841. 

9.  On  the  other  hand,  if  the  testator  makes  a  specific  gift 
of  a  thing  he  thinks  he  has,  but  never  had,  or  of  a  thing 
which  he  intends  to  purchase,  but  does  not,  the  gift  is  void. 
Waters  v.  Wood,  5  De  G.  &  S.  717 ;  Evans  v.  THpp,  6  Mad. 
91 ;  MiUar  v.  Woodside,  I.  E.  6  Eq.  546. 

10.  If  a  testator  devises  a  specific  thing,  such  as  ''my 
house  in  Grosvenor  Square,"  and  then  sells  the  house  and 
buys  another  house  in  Grosvenor  Square,  there  can  be  little 
doubt  that  the  latter  will  not  pass.  The  gift  is  of  a  specific 
thing  he  has  at  the  date  of  the  will  and  no  other  thing  will 
pass.  In  re  Gibson  ;  Mathews  v.  Foxdsham,  L.  B.  2  Eq.  669. 
There  are  some  observations  to  the  contrary  in  Castle  v.  Fox, 

II  Eq.  542,  p.  551,  which  cannot  now  be  considered  in 
accordance  with  the  law.  See  In  re  Portal  dc  Lamb,  80 
Ch.  D.  50. 

11.  If  the  testator  sells  the  specific  thing  and  buys  another 
thing  closely  resembling  the  former,  the  subsequent  con- 
firmation of  the  will  by  a  codicil  will  not  have  the  effect  of 
passing  the  fresh  acquisition,  if  the  description  in  the  will 
is  not  accurately  appropriate  to  it.  Pattison  v.  Pattison,  1 
M.  &   K.    12  ;    Macdonald  v.   Irvine,   8    Ch.    D.    101 ;    see 
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Pilkington'8  Trusts,  6  N.  R.  246;  and  see  Chapter  XVII.  as  to    Chap,  xiv. 
Ademption. 

12.  Possibly  a  specific  gift,  for  instance,  "of  my  stock,"  stock 
might  pass  stock  which  the  testator  had  at  his  death  agreed  purchi^d. 
to  purchase.     See  Collison  v.  Girling,  4  M.  &  Cr.  63,  p.  75. 

But  it  would  not  include  stock  which  the  testator  has 
directed  his  brokers  to  purchase,  but  which  is  not  in  fact 
purchased  till  after  his  death.    Thomas  v.  Thomas,  27  B.  537. 
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SPECIFIC,    GENERAL,    AND    DEMONSTRATIVE    LEGACIES. 


Chap.  XT. 

General  and 
specific 
legacies  dis- 
tinguished. 


Legacy  of 
stock  is  not 
specific. 


Nor  of  money 
in  stock. 


In  the  case  of  bequests  of  personalty  it  is  often  a  question 
of  difl&culty  whether  a  legacy  is  general  or  specific.  A  general 
legacy  is  a  legacy  not  of  any  particular  thing,  but  of  some- 
thing which  is  to  be  provided  out  of  the  testator's  general 
estate.  If  a  particular  fund  is  made  primarily  liable  the 
legacy  is  demonstrative,  but  does  not  fail  by  the  failure  of  the 
particular  fund.  On  the  other  hand,  a  specific  legacy  is  a 
gift  of  a  severed  or  distinguished  part  of  the  testator's 
property.  It  does  not  abate  till  after  the  general  legacies 
are  exhausted,  but  it  is  liable  to  ademption  by  the  testator  in 
his  lifetime. 

If  the  legacy  is  general,  the  legatee  is  entitled  to  have  its 
value  paid  him  out  of  the  estate,  but  if  it  is  impossible  to  say 
what  the  value  is,  the  legacy  fails  for  uncertainty.  In  re 
(iraij;  Dresser  v.  Gray,  36  Ch.  D.  205. 

The  most  common,  though  not  the  only  kind  of  specific 
legacy,  is  where  the  testator  gives  something  which  he 
possesses  at  the  date  of  the  will. 

In  those  cases  there  must  be  on  the  face  of  the  will  enough 
to  show  that  the  testator  is  referring  to  something  actually 
existing  at  the  time. 

A  mere  legacy  of  stock  in  round  numbers,  though  the 
testator  may  possess  the  exact  amount  of  stock,  is  not  specific. 
Partridge  V.  Partridge,  9  Mod.  269;  Ca.  t.  Talb.  226;  Simmom 
V.  VallancCy  4  B.  C.  C.  345 ;  Wilson  v.  Brownsmith,  9  Ves.  180. 

Similarly,  a  bequest  of  5,000Z.  in  the  South  Sea  Company's 
Stock  is  general,  though  the  testator  may  have   the  exact 
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amount  at  the  date  of  his  will.  Purse  v.  Snaplin,  1  Atk.  415  ;  Chap.  xv. 
Bronsdon  v.  Winter,  Amb.  57 ;  Bishop  of  Peterborough  v. 
Mortlock,  1  B.  C.  C.  665;  Webster  v.  Hale,  8  Ves.  410; 
Robinson  v.  Addison,  2  B.  515  ;  Macdonald  v.  Imne,  8  Ch.  D. 
101 ;  In  re  Gray ;  Dresser  v.  Gray,  36  Ch.  D.  205  ;  see  Page 
V.  Young,  19  Eq.  501,  where  a  gift  of  **  the  interest  of  4,500Z., 
money  in  the  funds/'  was  held  specific. 

As  to  whether  the  gift  is  of  so  much  money  to  be  invested  in 
stock,  or  of  stock  of  that  value,  see  Allan  v.  Kelly y  7  W.  E.  189, 

But  though  the  actual  gift  may  not  contain  anything  to 
show  that  it  is  specific,  it  may  appear  from  the  rest  of  the 
will  that  it  is  so. 

A  direction  to  transfer  a  certain  amount  of  stock,  or  to  Nor  of  stock 
pay  it  as  soon  as  possible,  will  not  make  the  legacy  specific,  f erred. '*'*^ 
Sibley  v,  PeiTy,  7  Ves.  522,  529 ;  Webster  v.  Hale,  8  Ves.  410. 

But  a  gift  of  stock  generally  to  trustees  on  trust  to  sell,  Gift  on  trust 
shows  that  the  testator  referred  to  specific  stock.     Ashton  v.  specific. 
Ashton,  Ca.  t.  Talb.  152 ;  3  P.  W.  384. 

So  where  a  testator,  having  given  legacies  of  stock  generally,  G^ift  of  rest 

of  It!  V  stock 

then  gives  the  rest  of  the  stock  "  standing  in  my  name,"  the  makes  pre- 

earlier  legacies  must  be  specific.     Sleech  v.  Thorington,  2  Ves.  ^°"^*k*** 

Sen.  560 ;  see  Millard  v.  Bailey,  L.  E.  1  Eq.  378.  specific. 

A  direction  that  if  the  testator  should  not  have  sufficient  Direction  to 

stock  standing  in  his  name  to  answer  the  legacies  of  stock  f^testator 

previously  given,  the  executors  should  purchase  sufficient  to  should  ^t 

^    y»  V  «  «  iiHive  siiiucient- 

make  up  the  deficiency,  shows  that  the  testator  meant  to  give  stock  to 
something  in   existence   at  the  time.     Townsend  v.  Martin,  cU»oYs^ 
7  Ha.  471 ;   Fovntaijie  v.  Tyler,  9  Pr.  94 ;    Queen's  Coll.  v.  vj^'^'^onsiy 

^  given. 

Stitton,  12  Sim.  521. 

The  same  is  the  case  with  a  gift  of  4^000^.,  capital  stock,  in 
the  3  per  cent.  Consolidated  Bank  Annuities,  "  or  in  whatso- 
ever of  the  Government  funds  the  same  should  be  found 
invested."     Hosking  v.  Nicholls,  1  Y.  &  C.  C.  478. 

If  the  legacy  is  not  of  stock  in  round  numbers,  but,  for  Legacy  of 

stock  not  in 

instance,  of  2,702Z.  3«.  Bank  Annuities,  and  the  testator  has  round 


num- 


the  exact  amount,  it  would  seem  the  argument  in  favour  of  ^^ Jj^J^tor 
specific  gift  is  much  stronger.     Jeffreys  v.  Jeffreys,  3  Atk.  has  the  exact 

^  '  amount. 

120 ;  see  Robinson  v.  Addiwn,  2  B.  515. 
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(iiftof  "ray" 
stock. 

Effect  of 
Wills  Act 


Gift  of  part 
of  specific 
fund. 


Gift  of  money 
out  of  money. 


Money  out  of 
stock. 


Independent 
gift  followed 
by  a  direction 
to  pay  out  of 
a  certain  fund. 


Gift  of  100/. 
of  my  funded 
property. 


A  gift  of  "my"  stock  is  specific.  Aslibunier  v.  Mae^uire, 
2  B.  C.  C.  108  ;  Miller  v.  Little,  2  B.  259. 

The  effect  of  the  Wills  Act  upon  such  a  gift  is  to  leave  it 
specific,  though  it  includes  all  the  stock  of  the  particular 
description  belonging  to  the  testator  at  his  death.  Lady 
Langdale  v.  Briggs,  8  D.  M.  &  G.  391 ;  Trinder  v.  THnder, 
L.  E.  1  Eq.  695 ;  Bothamley  v.  Shersoii,  20  Eq.  304. 

A  gift  of  a  part  of  a  specific  fund  is  specific.  Ford  v. 
Fleming,  1  Eq.  Ca.  Ab.  302,  pi.  3 ;  2  P.  W.  469  ;  Nelson  v. 
Carter,  5  Sim.  530;  Oliver  v.  Oliver,  11  Eq.  506;  McClellan 
V.  Clark,  50  L.  T.  616. 

So,  too,  a  gift  of  a  specific  thing  to  be  sold  and  divided  in 
definite  shares  among  several  persons  is  a  gift  of  specific 
legacies.  Pa{fe  v.  Leajringwell,  18  Ves.  463 ;  Jeffrey's  Tntsts, 
L.  R.  2  Eq.  68. 

Similarly,  a  gift  of  money  "out  of"  specific  money,  or  of 
stock  "  out  of "  specific  stock,  is  specific ;  as,  for  instance, 
money  out  of  the  dividends  of  stock,  or  money  out  of  money 
invested  in  stock.  Drinkwater  v.  Falconer,  2  Ves.  Sen.  623  ; 
Morley  v.  Bird,  3  Ves.  628  ;  Hosking  v.  NichoUs,  1  Y.  &  C.  C. 
478 ;  Badriek  v.  Stevens,  3  B.  C.  C.  431 ;  Mtdlins  v.  Smith, 
1  Dr.  &  Sm.  204. 

On  the  other  hand,  a  gift  of  money  out  of  stock  is  not 
specific,  but  demonstrative.  Kirljy  v.  Potter,  4  Ves,  748 ; 
Deane  v.  Test,  9  Ves.  146. 

If  there  is  an  independent  gift  of  money,  followed  by  a 
direction  to  pay  it  out  of  certain  specific  moneys,  the  legacy 
is  demonstrative.  Roberts  v.  Poeock,  4  Ves.  150 ;  Acton  v. 
Acton,  1  Mer.  178. 

Similarly,  a  gift  of  "  5,000Z.  or  50,000  rupees  now  vested  in 
Company's  bonds  '*  is  demonstrative.  Gillauine  v.  Adderley, 
15  Ves.  384. 

Where  the  gift  is  not  "  out  of "  but  "  of  "  only,  as  lOOZ.  of 
my  funded  property,  it  is  more  difficult  to  decide  under 
which  of  the  two  last  heads  the  gift  falls.  It  seems,  how- 
ever, that  if  the  testator  estimates  his  stock  in  money,  a  gift 
of  1001.  of  my  stock  is  specific.  Davies  v.  Fowler,  16  Eq.  808 ; 
see  Brennan  v.  Brennan,  I.  R.  2  Eq.  321. 
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But  if  he  does  not,  and  makes  merely  a  gift  of  100?.  of  my     Chap.  xv. 
funded  property,  it  is  equivalent  to  a  gift  of  money  out  of 
stock,  and  is  therefore  not  specific.     Lambert  v.  Lamberty  11 
Ves.  607. 

In  some  cases  a  diflSculty  may  arise  whether  the  testator  Whether  a 
meant  money  out  of  money  or  money  out  of  stock.  money  out  of 

It    is  clear  that  a  gift  of   "2,000Z.  Long  Annuities  now  ^^'^^yo'-^f 

°  '  *=>  money  out  of 

standing  in  my  name  "  is  specific,  though  the  testator  may  8to«k. 
only  have  had  a  much  smaller  sum.     Gordon  v.  Duff,  28  B. 
519 ;  3  D.  F.  &  J.  662. 

Whether  it  is  a  gift  of  Long  Annuities  to  the  amount  of 
2,000Z.  a  year  or  of  2,000Z.  in  gross  seems  doubtful,  but  probably 
this  would  depend  on  the  state  of  the  testator's  property. 

But  if  the  gift  is  of  "  501,  of  Bank  Long  Annuities  Stock 
standii^  in  my  name,"  as  such  stock  has  no  existence,  and 
the  gift  might  equally  well  be  of  a  lump  sum  of  502.,  or  of 
50/.  per  annum,  it  is  necessary  to  refer  to  the  state  of  the 
testator's  property  to  discover  what  he  may  have  meant,  and 
whether  the  gift  is  of  50/.  per  annum  Long  Annuities,  or  of 
the  sum  of  50/.  to  be  paid  out  of  Long  Annuities.  If  the 
property  is  insufficient  to  satisfy  the  legacies,  if  construed  as 
legacies  of  so  much  per  annum  Long  Annuities,  the  legacies 
will  be  demonstrative  legacies  of  so  much  money  out  of  Long 
Annuities.  Boys  v.  WiUiams,  3  Sim.  563 ;  2  E.  &  M.  688. 
See  A.'G.  v.  Grote,  3  Mer.  816;  2  R.  &.  M.  699  ;  Colpays  v. 
Colpoys,  Jac.  451,  and  Fonnerean  v.  Poyntz,  1  B.  C.  C.  471, 
as  explained  by  Lord  Eldon,  6  Ves.  400. 

It  has  been  said  that  a  specific  legacy  must  be  liable  to  Legacy  may 

be  specific  yet 

ademption,  and  that  therefore  there  could  not  be  a  specific  not  subject  to 
legacy  of  a  thing  which  the  testator  had  not  at  the  date  of  *  ^'"^  *°°' 
the  will.     See  Parrott  v.  WorsfoU,  IJ.  &  W.  594. 

But  it  is  now  clear  that  a  testator  may  make  a  specific  gift 
of  a  thing  of  which  he  contemplates  the  acquisition,  as,  for 
instance,  of  the  stock  he  may  die  possessed  of.  Fountaine  v. 
Tyler,  9  Pr.  94 ;  Stewart  v.  Denton,  4  Dougl.  219 ;  2  Chitty, 
466 ;  Stephenson  v.  Douson,  3  B.  342  ;  Queen's  Coll.  v.  Sutton, 
12  Sim.  521. 

Whether  a 

Whether  the  gift  of  a  sum  '*  invested  "  in  a  particular  way  gift  of  a  sum 
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invested  "  meant  the  legatee  to  have  the  sum  however  invested,  or  whether 

I  a 
way 


^^  ^^^pecific^  ^^^  actual  investment  is  the  important  part  of  the  description. 


Thus,  a  gift  of  "  the "  7,000Z.  out  on  mortgage  is  clearly 
specific.     Gardner  v.  Hatton,  6  Sim.  93. 

A  bequest  of  1,000Z.  described  as  "  now  "  invested  or  even 
only  as  invested  in  a  certain  way  is  specific.  Harrison  v. 
Jackson,  7  Ch.  D.  339  (where  Le  Grice  v.  Finch,  3  Mer.  50, 
is  disapproved)  ;  McClellan  v.  Clarkj  50  L.  T.  616 ;  lie  Robe ; 
Slade  V.  lVal2)ol€,  61  L.  T.  497  ;  In  re  Pratt ;  Pratt  v.  Pratt, 

(1894)  1   Ch.  491 ;  In  re  Nottage ;  Jones  v.  Palmer,  (No.  2) 

(1895)  2  Ch.  657.     See  Sparrow  v.  Josselyn,  16  B.  135. 

A  gift  of  3,000i.  ** invested  in  Indian  security*'  has  upon  the 
general  language  of  the  will  been  held  to  be  demonstrative. 
Mytton  V.  Mytton,  19  Eq.  30  ;  see  Beran  v.  A.-G.,  4  Giff.  361 ; 
2  N.  R.  52 ;  McClellan  v.  Clark,  supra ;  In  re  Pratt ;  Pratt  v. 
Pratt,  supra. 

But  if  the  gift  is  of  300Z.,  or  thereabouts,  invested  by  the 
testatrix  in  a  certain  way,  the  words  **  or  thereabouts  "  show 
that  the  investment  is  the  important  part  of  the  gift.  Kennode 
V.  Macdonald,  L.  E.  1  Eq.  457 ;  ib.  3  Ch.  584. 

The  following  gifts  have  been  held  to  be  specific : — 
ExampieB  of         A  gift  of  a  particular  debt,  or  of   the  money  due  on   a 
specific  gifts,     particular  security;  as,  for  instance,  of  "my  mortgage,"  or 

"the  money  now  owing  to  me  from  A."  Innes  v.  Johnson, 
4  Ves.  568;  Sulebotham  v.  Watson,  11  Ha.  170;  Ellis  v. 
Walker,  Amb.  309;  Smallman  v.  Goolden,  1  Cox,  329; 
Gardner  v.  Ilatton,  6  Sim.  93  ;  lie  Bridle,  4  C.  P.  D.  386 ; 
see  Sidney  v.  Sidney,  17  Eq.  65. 

A  gift  of  the  interest  of  money  on  a  particular  security. 
Ashburner  v.  Macgnire,  2  B.  C.  C.  108. 

A  gift  of  a  sum  of  money  "  which  *'  is  secured  in  a  particular 
way.  Chaivorth  v.  Beech,  4  Ves.  556 ;  Gilla'ume  v.  Adderley, 
15  Ves.  384  ;  Davies  v.  Morgan,  1  B.  405. 

A  gift  of  money  described  as  "  being "  on  a  particular 
security.  Sehon  v.  Carter,  5  Sim.  530 ;  Ford  v.  Fleming, 
2  P.  VV.  469 ;  1  Eq.  Ca.  Ab.  302,  pi.  3.  See  Sparrow  v. 
Josselyn,  16  B.  135 ;  Smith  v.  Pybus,  9  Ves.  566. 
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A  legacy  directed  to  be  paid  out  of  the  aihount  of  a  debt     cup.  xv. 
due  to  the  testator  is  a  demonstrative  legacy.      Vickers  v. 
Pound,  6  W.  B.  580 ;  4  Jur.  N.  S.  543 ;  6  H.  L.  885. 

Upon  the  question   whether   legacies    given  in   supposed  Legacies  in 

*  ,.,,,,,.  .  .  exercise  of 

exercise  of  a  power  which  the  testator  cannot  exercise  are  power. 
specific,  see  Walker  v.  LMxtoUy  1  Y.  &  J.  557 ;  lie    Young ; 
Trye  v.  Sulliran,  52  L.  T.  754. 


Legacies  Connected  with  Land. 

A  devise  of  lands,  whether  by  specific  description  or  by  Devise  of  land 

residuary  devise,  is  specific.     Hensman  v.  Fi-yer,  L.  K.  8  Ch.  Whether  resi- 

420 ;  Ijancefield  v.  Iggidden,  10  Ch.  136.  <i"»^'  ""^  not. 

A  devise  of  land  to  be  sold  and  divided  among  certain  Devise  on 

persons  makes  them  specific  legatees.    Page  v.  Leapingwell,  and  divide. 
18  Yes.  463  ;  Neuhold  v.  lioadknight,  1  E.  &  M.  677. 

The  gift  of  a  rent-charge  or  annuity  to  be  paid  out  of  land  (^ift  of  rent- 

with  powers  of  distress  is  specific.  Long  v.  Short,  1  P.  W.  408 ;  ^  ^^^' 
Davenhill  v.  Fletcher,  Amb.  244 ;  Creed  v.  Creed,  11  CI.  &  F. 
491 ;  Patching  v.  Barnett,  51  L.  J.  Ch.  74.    See  Poole  v.  Heron, 
42  L.  J.  Ch.  848. 

But  a  mere  gift  of  an  annual  sum  or  of  a  legacy  to  be  paid  of  annual 

out  of  real  estate,  will  not  be  specific.    Mann  v.  Copland,  2  ]>aid  oat  of 

Mad.  228 ;  Fowler  v.   JVillovghby,  2  S.  «fc  St.  354 ;  Colvile  v.  ^*"^- 
Middleton,  3  B.  570. 

Nor  will  a  gift  of  a  legacy  or  an  annuity  with  a  mere  charge  Legacy  with 

mere  cnarife 

on  land  be  specific.     Willox  v.  Rhodes,  2  Euss.  452 ;  Daviea  v.  on  land. 
Ashford,  15  Sim.  42;  Paget  v.  Huish,  1  H.  &  M.  663. 

But  a  trust  to  raise  a  sum  of  money  out  of  land,  which  sum  Trubt  to  raise 
is  then  given,  is  a  specific  legacy.     Welby  v.  IlockcUffe,  1  land. 
R.  &  M.  571 ;  Dickin  v.  Edwards,  4  Ha.  278. 

So,  too,  a  direction  to  pay  a  sum  out  of  land,  the  only  gift 
being  in  the  direction  to  pay,  is  specific.  Spar  nay  v.  Glyn, 
9  Yes.  483. 

In  such  a  case  the  fact  that  the  personalty  is  given  after  KiTect  of 
payment  of  legacies  will  not  make  the  gift  of  a  sum  out  of  the  the  wiu  on 
proceeds  of  sale  of  realty  demonstrative.    Rickets  v.  Ladley,  3  J^'^JI^^^"' 

Buss.  419.  specific 

T.W.  K 
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A  general  dirSction  to  pay  the  legacies  "  hereinafter  "  given 
may  make  a  legacy  to  be  paid  out  of  the  proceeds  of  sale  of 
real  estate  demonstrative.  Hodges  v.  Grant,  4  Eq.  140;  see 
Fream  v.  Doidimf,  20  B.  624 ;  4  Eq.  145>  n. 

And  where  a  legacy  was  given  out  of  a  fund  which  was  not 
available  till  the  death  of  A,  but  there  was  a  direction  that  it 
was  to  be  paid  with  the  other  legacies,  it  was  held  demonstrative. 
Williams  v.  Haghcs,  24  B.  474. 


Whether  a  Gift  is  Specific  or  Besiduart. 


Whether  a 
gift  ie  Bpecitic 
or  residuary. 


Enumeration 
of  specific 
things. 


Effect  of 
words 
''together 
with/'  "as 
well  as/*  .&c. 


A  gift  of  the  whole  of  the  testator's  personal  estate  may  be 
specific.  PoweU  v.  Riley,  12  Eq.  175 ;  Roffey  v.  Early,  42 
L.  J.  Ch.  472.  And  the  fact  that  the  testator  provides  another 
fund  for  payment  of  debts  afifords  a  strong  argu  ment  that  the 
personal  estate  was  intended  to  be  specifically  pjiven.  See  the 
cases  cited  under  the  head  of  Exoneration  of  Personalty. 

But  where  a  testator,  after  directing  his  executors  to  pay  his 
debts,  and  giving  legacies,  gave  all  his  personal  estate  to  A, 
with  certain  exceptions,  and  gave  the  residue  of  his  estate'  to 
his  executors  on  certain  trusts,  the  gift  of  the  personalty 
was  held  not  to  be  specific.  Robertson  v.  Broadhent,  8 
App.  C.  812. 

A  mere  enumeration  of  specific  things  in  a  residuary  bequest 
will  not  make  the  gift  of  those  things  specific.  Taylor  v. 
Taylor,  6  Sim.  246  ;  Sutherland  v.  Cooke,  1  Coll.  498  ;  Fielding 
V.  Preston,  1  De  G.  &  J.  438 ;  Fairer  v.  Park,  3  Ch.  D.  809 ; 
In  re  Green;  Baldoek  v.  Green,  40  Ch.  D.  610. 

A  direction  that  certain  funds  are  in  certain  events  to  fall 
into  the  residue  will  not  make  the  gift  of  those  funds  specific. 
In  re  Lyne's  Estate,  8  Eq.  482. 

A  gift  of  residue  including  certain  specified  property  will  not 
make  the  gift  of  that  property  specific.  In  re  TootaVs  Estate, 
2  Ch.  D.  628 ;  Macdonald  v.  Irvine,  8  Ch.  D.  101. 

If  it  can  be  gathered  that  the  principal  object  of  the  testator 
is  to  give  the  specific  things,  and  the  residue  is  thrown  in ;  if, 
for  instance,  the  residue  is  added  by  such  words  as  ''together 
with,"  or  '*  as  well  as,"  the  gift  of  the  specific  things  is  specific. 
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Hill  V.  Hill,  11  Jur.  N.  S.  806;  Lanr/dale  v.  Esmotide,  I.  E.     Wiap.  xv^ 
4  Eq.  576 ;  see  Clarke  v.  Butler,  1  Mer.  304. 

Possibly  if  the  enumeration  of  specific  things  comes  after  the 
gift  of  the  residue,  the  same  result  may  follow.  Bethune  v. 
Kennedy,  1  M.  &  Cr.  114 ;  MUla  v.  Broiv7i,  21  B.  1. 

The  subject  of  residuary  gifts  will  be  found  discussed  in 
Chapter  XIX. 

Gifts  of  Aliquot  Parts  of  a  Fund. 

If  a  testator,  purporting  to  dispose  of  a  specific  fund  of  ctift  of  fund  in 
3,000Z.,  gives  one-third  to  A,  one-third  to    B,  and  one-third 
to  C,  each  legacy  is  specific,  and  each  legatee  takes  a  third, 
whatever  the  fund  may  turn  out  to  be,  whether  more  or  less 
than  3,000/. 

Where  the  gift  is  not  in  form  in  aliquot  parts,  it  may  appear 
that  that  is  in  effect  the  intention.  See  Chambers  v.  Cliainbers, 
Mos.  333,  commented  on  in  Booth  v.  Alingtoii,  6  D.  M.  &  G,  613 ; 
and  Cordell  v.  Noden,  2  Vem.  148,  commented  on  in  Smith  v. 
Fitzgerald,  3  V.  &  B.  2. 

If  the  fund  is  stated  by  the  testator  to  be  3,000Z.,  and  he  Division  of 
gives  1,000Z.  to  each  of  three  legatees,  this  is  in  effect  the  same  s^dfic^suras. 
as  if  he  had  given  it  in  aliquot  parts.  If  the  fund  is  deficient, 
the  legatees  abate  rateubly  ;  and  if  the  gift  of  one  of  the  sums 
fails,  the  failure  does  not  enure  for  the  benefit  of  the  legatees 
of  the  other  sums.  Page  v.  Leapingwell,  18  Ves.  463 ; 
Hazlewood  v.  Green,  28  B.  1 ;  In  re  Jeaffreson's  Trusts, 
L.  K.  2  Eq.  276 ;  Walpole  v.  Apthorp,  4  Eq.  37 ;  see  In  re 
Cruddas;  Criuldas  v.  Smith,  (1900)  1  Ch.  730. 

If  the  fund  is  one  over  which  the  testator  has  a  power  of  Kffect  of  lapse 
appointment,  the  case,  as  regards  the  last  point,  appears  to  gums.^**'^**"* 
be  different.  If  the  testator  over-estimates  the  fund  and 
appoints  it  in  specific  sums,  and  the  appointment  of  one  of 
such  sums  fails,  the  failure  enures  for  the  benefit  of  the 
other  legatees  so  far  as  necessary  to  make  up  the  sums 
appointed  to  them.     Bales  v.  Drake,  1  Ch.  D.  217. 

Where  the  sum  last  given  out  of  a  specific  fund  is  given  as  When  gift  of 
he  surplus  or  residue  of  the  fund,  a  contest  has  frequently  J^cificfund 

K   2  specific. 
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arisen  whether  the  so-called  surplus  is  not  in  effect  a  gift  of 
the  specific  sum  remaining. 

If  the  sum  last  given  is  stated  in  figures  but  is  also 
described  as  the  residue  of  the  fund,  or  the  residue  of  the 
fund  is  given  and  the  amount  is  then  stated  in  figures,  this 
is  a  specific  gift.  Hazlewoodw.  Green^  28  B.  1  ;  In  re  Jeaffreson's 
Trusts,  L.  E.  2  Eq.  276 ;  Walpole  v.  Apthorp,  4  Eq.  37. 

And  the  authorities  appear  to  establish  that,  when  the 
testator  shows  that  he  is  dealing  with  a  fund  of  a  specific 
amount,  and  gives  a  sum  to  A,  a  sum  to  B,  and  the  residue 
to  C,  and  there  is  no  contrary  intention,  the  residue  is  as. 
specific  as  the  named  sums.  Page  v.  Leajnngwell,  18  Ves.  463 ; 
Ex  pane  Chadwin,  3  Sw.  380;  Easum  v.  Appleford,  5  M.  &  C.  66 ; 
Wricfht  V.  Weston,  26  B.  429;  Ehves  v.  Causton,  30  B.  554; 
Walpole  V.  Apthorp,  4  Eq.  37  ;  Baker  v.  Farmer,  3  Ch.  537, 
p.  540 ;  see  Miller  v.  Hnddlestone,  6  Eq.  65. 

To  make  the  gift  of  the  residue  specific  it  must  appear 
that  the  testator  is  dealing  with  a  fund  which  he  conceives 
to  be  of  a  certain  amount,  otherwise  there  is  no  ground  for 
saying  that  the  residue  is  specific.  Falkner  v.  Butler, 
Amb.  514 ;  Petre  v.  Petre,  14  B.  197  ;  Vlrian  v.  Mortlock, 
21  B.  252 ;  De  Lisle  v.  Hodges,  17  Eq.  441. 

If  debts  are  directed  to  be  paid  out  of  the  fund,  or  if  the 
residue  has  to  bear  payments  which  must  be  of  uncertain 
amount,  the  residue  is  not  specific.  Harley  v.  Moon,  1  Dr.  &  S.. 
623 ;  In  re  Curne ;   Bjorhnan  v.  Kimherley,  36  W.  R.  752. 

And  if  the  fund  being  stock,  the  testator  makes  gifts  partly 
of  stock  and  partly  of  money,  a  gift  of  the  residue  is  not 
specific.     Carter  v.  Taggati,  16  Sim.  423. 

In  In  re  Harries'  Trust,  Jo.  199,  where  the  fund  was  policy 
monies,  the  appointment  of  definite  sums  exhausted  the 
amount  insured  and  the  residue  could  only  carry  bonuses  of 
uncertain  amount,  the  residue  was,  therefore,  not  specific. 
See,  too,  CorhaUis  v.  CorbalUs,  9  L.  E.  Ir.  309. 

There  may,  of  course,  be  special  circumstances  or  indications 
of  intention  which  will  make  the  gift  of  the  residue  of  a  specific 
fund  specific.  Lakin  v.  Lakin,  13  W.  R.  704 ;  Re  Bringloe\ 
Trusts,  26  L.  T.  58 ;  Fee  v.  McManus,  15  L.  R.  Ir.  31. 
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A  gift  of  a  sum  of  80,000Z.,  *'  part  of  "  120,000Z.,  is  a  gift  of     Ch^p-  xv. 
SOjOOOi.,  though  the  fund  may  turn  out  less  than  120,000Z.  Gift  of  sum 
Booth  V.  Alington,  6  D.  M.  &  G.  618.  ^^""^  ^'' 

Where  a  testator  is  dealing  with  a  specific  fund  of  uncertain  Effect  of  gifts 
amount  and  directs  legacies  to  be  paid  out  of  it,  the  legacies  un^^ain 
are  not  aliquot  parts  of  the  fund.     They  must  abate  rateably  »"*ount. 
if  the  fund  is  insufficient  to  pay  them.   On  the  other  hand,  if  the 
fund  is  more  than  sufficient  to  pay  them,  they  do  not  share 
in  the  increase.    Lastly,  if  one  of  the  legacies  fails  by  lapse, 
the  lapse  does  not  benefit  the  residuary  legatee  until  the  other 
legacies  have  been  paid  in  full.    In  re  Tunno ;  Raikea  v.  Eaikes, 
45  Ch.  D.  66. 


134 


CHAPTER   XVI. 


CUMULATIVE  AND   SUBSTITUTIONAL   LEGACIES. 


Chap.  XVI. 

Legacies  by 
same  instru- 
ment of  equal 
amount ; 


of  unequal 
amount. 


Legacies  by 

different 

instruments. 


I.  Legacies  of  eqaal  amount  given  by  the  same  instrument 
are  merely  repetitions.  Holford  v.  Wood,  4  Ves.  76 ;  Manmng 
V.  Thesiger,  8  M.  &  K.  29  ;  Brine  v.  Fernery  7  Sim.  549 ; 
Earhj  V.  Benhow,  2  Coll.  842  ;  Early  v.  Middletan,  14  B.  453. 

But  tliere  may  be  an  intention  to  give  both.  Barkemhaiv 
V.  Hodge,  22  W.  E.  484,  where  the  gift  was  to  trustees,  and  the 
legacies  were  introduced  by  the  words  **  upon  trust  to  pay," 
and  "  upon  further  trust  to  pay,"  &c. 

Parol  evidence  would  be  admissible  to  show  that  the  testator 
meant  the  legatee  to  have  both  legacies,  such  evidence  being 
in  support  of  the  immd  facie  meaning  6i  the  instrument. 
See  Hxirst  v.  Beaeli,  5  Mad.  351 ;  Hall  v.  Hill  1  Dr.  &  War.  94. 

If  the  legacies  are  not  equal  the  legatee  is  entitled  to  both. 
Yockney  v.  Hansard,  8  Ha.  622;  Cvrnf  v.  Pile,  2  B.  C.  C. 
225;  Baylee  v.  Quin,  2  Dr.  &  War.  116;  Adnam  v.  Cole,  6 
B.  353. 

The  rules  with  regard  to  cumulative  legacies  do  not  apply 
to  the  case  of  a  pecuniary  gift  and  a  residue  given  to  the 
same  person.  In  such  a  case  the  legatee  is  entitled  to  both. 
Kirkjyatnck  v.  Bedford,  4  App.  C.  96. 

II.  Legacies  of  equal,  less,  or  greater  amount,  given  by 
different  instruments,  as  by  \^ill  and  codicil,  to  the  same 
person,  are  immd  facie  cumulative.  Hooley  v.  Hatton,  1 
B.  C.  C.  390,  n. ;  Lee  v.  Pain,  4  Ha.  201,  216  ;  Roch  v.  Callen, 
6  Ha.  531 ;  Cressuell  v.  CressneU,  6  Eq.  69  ;  Wilson  v.  O'Leary, 
12  Eq.  525 ;  7  Ch.  448;  WaUh  v.  WaUh,  I.  R.  4  Eq.  896  ;  In 
re  Armstrong  ;  Mayne  v.  Woodward,  81  L.  R.  Ir.  154. 
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Bequests  of  a  share  of  residue  by  will  and  of  a  pecuniary    Chap.  xvi. 
legacy  by  a  codicil  are,  of  course,  cumulative.     Gordon  v. 
Anderson,  4  Jur.  N.  S.  1097;  Ledger  v.  Hooker,  18  Jur.  481.  » 

It  makes  no  difference  that  the  codicil  recites  the  gift  by 
will.     Ghiy  V.  Shmy,  1  M.  &  K.  689. 

The  fact  that  some  legacies  in  the  codicil  are  expressed  to 
be  in  addition  affords  an  argument  that  the  others  are  sub- 
stitutional, but  is  not  conclusive.  Hooley  v.  Hatton,  1 B.  C.  C. 
890,  n. ;  AUeji  v.  CaUotv,  3  Ves.  289 ;  Mackenzie  v.  Mackenzie, 
2  Buss.  272 ;  Wratj  v.  Field,  2  Buss.  257 ;  6  Mad.  800 ; 
Barclay  v.  Wainwright,  8  Ves.  462. 

The  fact  that  a  legacy  given  by  a  codicil  is  expressed  to  be 
in  addition  to  a  legacy  given  by  the  will  does  not  show  that 
it  is  not  also  in  addition  to  a  legacy  by  a  prior  codicil.  Spire 
v.  Smithy  1  B.  419 ;  Watson  v.  Heed,  5  Sim.  481 ;  see  Saivrey 
v.  Rnmney,  5  De  G.  &  S.  698. 

III.  It  may,  however,  appear  that  the  gift  by  the  later  Legacies  by 
instrument  is  intended  to  be  substitutional.  This  may  be  ingt^romenta 
shown :—  ^l^i  ^  ^uj)- 

1.  By  the  form  of  the  second  instrument. 

a.  If  the  instrument  by  which  the  second  gift  is  made  is  if  the  instru- 

.  raents  them- 

not  a  codicil,  but  is  described  as  a  last  will  and  testament,  selves  are 
the  presumption  is  strong  that  it  was  intended  to  be  in  sub-  ""  ^   "  *°.  ' 
stitution  so  far  as  it  goes  for  the  prior  instrument.  Jackson  v. 
Jackson,  2  Cox,  85  ;  Kidd  v.  Nmih,  14  Sim.  468 ;  2  Ph.  91 ; 
Tuckey  v.  Henderson,  88  B.  174. 

h.  If  the  additional  instrument  recites  that  the  testator 
has  not  time  to  alter  his  will,  legacies  given  by  it  will  be 
substitutional.     Russell  v.  Dickson,  4  H.  L.  298. 

r.  If  the  additional  instrument  is  treated  as  explanatory  of 
and  to  be  incorporated  into  the  will,  the  case  may  be  brought 
within  the  rule  as  to  additional  gifts  in  the  same  instrument. 
Duke  of  St.  Albans  v.  Beauclerk,  2  Atk.  686  ;  Fraser  v.  Byng, 
1  E.  &  M.  90. 

And  in  the  same  way  several  testamentary  papers  may  be 
80  connected  together  as  to  be  in  fact  one  instrument.  Brine 
V.  Fenier,  7  Sim.  549. 

The  same  will  be  the  case  where  there  is  a  gift  to  a  person 
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with  a  different  gift  written  in  the  margin  of  the  will.    Martin 
V.  Drinkivater,  2  B.  215. 

2.  By  the  contents  of  the  second  instrument. 

For  instance,  where  the  second  instrument  is  not  a  codicil 
but  a  testamentary  paper,  and  in  effect  makes  the  same 
dispositions  as  a  prior  testamentary  paper.  OiUesjne  v. 
Alexander,  2  S.  &  St.  145;  A.-G.  v.  Harley,  4  Mad.  263; 
Hemming  v.  Gtirmij,  2  S.  &  St.  811 ;  1  Bl.  N.  S.  479. 

So  one  codicil  may  appear  to  be  a  mere  repetition  of 
another.  If,  for  instance,  both  are  of  the  same  date  and 
contain  the  same  provisions  in  all  respects.  Wliyte  v.  Whyte, 
17  Eq.  50. 

So  if,  though  not  of  the  same  date,  the  legatees  are  the 
same,  and  certain  specific  legacies,  as  well  as  the  residue,  are 
given  by  both.  Duke  of  St.  Albans  v.  Beanclerk,  2  Atk.  636  ; 
see  Coote  v.  Boyd,  2  B.  C.  C.  521 ;  Campbell  v.  Earl  of 
Radfior,  1  B.  C.  C.  271  ;  Roxburgh  v.  FuUer,  13  W.  R.  39. 

Evidence  is  admissible  to  show  that  two  codicils  of  different 
dates,  but  containing  the  same  dispositions,  were  executed 
only  as  duplicates.     Htdjbard  v.  Alexander,  3  Ch.  D.  738. 

3.  By  the  character  of  the  second  gift  itself : — 

a.  If  the  second  gift  only  adapts  the  bounty  to  circumstances 
that  have  happened;  as,  for  instance,  the  death  of  prior 
legatees.  Barclay  v.  Wainwriglit,  3  Ves.  462 ;  Allen  v.  Callow, 
3  Ves.  289 ;  Osborne  v.  Duke  of  Leeds,  5  Ves.  369. 

b.  If  the  second  gift  can  be  looked  upon  as  explanatory  of 
the  prior  gift.     Moggiidge  v.  Thackwell,  1  Ves.  Jun.  473. 

c.  If  by  a  codicil  the  testator  revokes  a  portion  of  a  prior 
gift,  and  then  repeats  the  rest,  so  that  the  repetition  may  be 
explained  as  ex  abundanti  cauteld.  Benyon  v.  Benyon,  17  Ves. 
34 ;  Hinchdife  v.  HincUcUffe,  2  Dr.  &  S.  96. 

d.  If  the  second  gift  is  coupled  with  a  gift  of  some  specific 
thing  already  given,  this  shows  it  to  be  substitutional.  Currie 
V.  Pye,  17  Ves.  462 ;  see  Lord  Mayor  of  London  v.  Russell, 
Fmch,  290 ;  explained  6  Ir.  Ch.  131. 

e.  And  generally  it  seems  that  the  difference  in  the  way  in 
which  the  two  gifts  are  given  is  in  favour  of  their  being  cumu- 
lative.     Hodges  v.  Peacock,  3  Ves.  735 ;  Lee  v.  Pain,  4  Ha.  201. 
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Though,  on  the  other  hand,  if  the  two  gifts  are  of  the  same    ^^^'  ^^• 
amount,  but  given  to  different  trustees,  the  argument  is  the 
other  way.     Ben  yon  v.  BenyoUy  17  Ves.  34. 

/•  The  testator  may  show  by  a  reference  to  a  gift  in  one 
•codicil  as  a  sufficient  provision  that  the  gift  so  given  was  all 
the  legatee  was  intended  to  have,     liohky  v.  Roblet/y  2  B.  95. 

g.  The  presumption  that  two  legacies  given  by  two  codicils 
are  cumulative  is  rebutted  by  the  fact  that  both  are  expressed 
to  be  in  substitution  for  a  legacy  given  by  the  will.  In  re 
Annstrong ;  Mayne  v.  Woodward,  31  L.  B.  Ir.  154. 

lY.  Gifts  by  different  instruments  of  the  same  amount  and  Gifts  of  the 
-expressed  to  be  given  from  the  same  motive  are  substitutional.  ^J^n^m"' 
Benyon  v.  Benyon.  17  Ves.  84.  ^*>«  »™« 

motive  are 

It  must,  however,  be  clear  that  the  testator  is  expressing  a  substitutional. 
motive  and  not  merely  giving  a  description ;  thus,  in  the  case 
of  gifts  of  equal  amount  to  a  ''  servant,"  the  term  servant  is 
merely  descriptive.  Roch  v.  Calkn,  6  Ha.  531 ;  Suisse  v. 
Lowther,  2  Ha.  424;  Wilson  v.  O'Leary,  12  Eq.  522;  7 
Ch.  448. 

If,  however,  the  gifts  are  not  of  the  same  amount  they  are 
•cumulative.     Hurst  v.  Beach,  5  Mad.  852. 

Y.  As  a  rule  substituted  or  additional  legacies  are  subject  Additional  and 
to  the  same  conditions  as  the  original  legacies,  for  instance,  gifts  subject  to 
as  regards   freedom  from  legacy  duty  (a);  the  property  on  o^?*?*^*^""^^ 
which  they  are  charged  or  the  fund  out  of  which  they  are 
payable  (b) ;  time  of  payment  (c) ;  separate  use  (^0 ;  gift  over  to 
the  legatee's  estate  if  he  dies  before  the  testator  (e);  and  other 
;«pecial  conditions  (,/*).     Earl  of  Shafteshury  v.  Dvke  of  Marl- 
borough, 7  Sim.  237 ;  Cooper  v.  Day,  3  Mer.  154 ;  Fisher  v. 
BrierUy,  30  B.  267  (a) ;    Leaeroft  v.  Maynard,  1  Ves.   Jun. 
279;  3  B.  C.  C.  233;  Crowder  v.  Cloices,  2  Ves.  Jun.  449; 
Bristol  V.  Bristow,  5  B.  289  (b) ;  Oiesler  v.  Jones,  25  B.  418  (c); 
Day  V.  Croft,  4  B.  561  (d);  In  re  Wight;  Knowles  v.  Sadler, 
W.  N.  1879,  20  {e) ;  Ihincan  v.  Duncan,  27  B.  392 ;  Boddington 
V.  Clairat,  25  Ch.  D.  685  ;  In  re  Benyon ;  Benyon  v.  Grieve, 
^1  L.  T.  116 ;  32  W.  R.  871  (/). 

It  makes  no  difference  that  the  legacy  is  not  expressed  to 
i)e  in  addition  to  the  previous  gift  (a),  or  that  the  substituted 
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ciiap.  XVI.  legacy  is  in  part  payable  out  of  a  different  fund  (b),  Johnson 
V.  Lord  Harrowhii,  Johns.  425  ;  1  D.  F.  &  J.  188  (a)  ;  lie- 
Colyn-;  MilUkin  v.  Snelling,  55  L.  T.  844  (b). 

The  rule  does  not  apply  where  a  legacy  is  given  to  a  person 
in  lieu  of  a  legacy  to  another  legatee  who  has  pre-deceased  the 
testator.     Chatteris  v.  Young,  2  Buss.  184. 

Nor  does  it  apply  where  the  condition  in  question  is  limited 
by  the  will  to  legacies  ''hereinafter"  given,  and  the  additional 
legacy  is  given  bj'  a  codicil.  Bonner  v.  Bonner,  18  Ves.  879 ;. 
Strong  v.  Ingram,  6  Sim.  197. 

It  is  not  quite  clear  whether  an  additional  or  substitutional 
gift  will  be  subject  to  the  same  executory  gifts  over  as  the 
original  gift ;  it  seems,  however,  that  it  will  not.  Crowder  v.. 
Clowes,  2  Ves.  Jun.  449 ;  Alexander  v.  Alexander,  5  B.  518 ; 
see  Donnellan  v.  O'Neill,  I.  B.  5  Eq.  528. 

An  additional  legacy  given  in  terms  which  would  give  an. 
absolute  interest  is  not  subject  to  limitations  of  the  prior  gift,, 
which  would  cut  it  down  to  a  life  interest.  Haley  v.  Bannister^ 
28  B.  336 ;  Mores'  Trust,  10  Ha.  171 ;  Mann  v.  Fuller,  Kay^ 
624;  Hill  v.  Jones,  87  L.  J.  Ch.  465 ;  see  Cookson  v.  Hancock,. 
2  M.  &  Cr.  606 ;  Hargreares  v.  Pennington,  12  W.  B.  1047. 
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THK    INCIDENTS   ATTACHING   TO   SPECIFIC   AND   GENERAL 

LEGACIES. 

I.  Ademption. 

A  SPECIFIC  gift  is  adeemed  if  at  the  testatator's  death  the    ^^P-  ^^^- 
subject-matter  of  the  gift  has  been  destroyed  by  the  act  of  Ademption  of 

specific 

God  or  converted  into   something  else   by  the  act  of  the  legacy. 
testator  or  by  duly  constituted  authority. 

If  the- gift  is  adeemed  a  charge  imposed  upon  it  is  also  Ademption 
adeemed.     Cowper  v.  Mantell,  22  B.  223.  "  charge^^ 

Thus  a  gift  of  chattels  is  adeemed  if  they  are  lost  at  sea  Ademption  by 
with  the  testator.     Ditirant  v.  Friend^  5  De  G.  &  S.  848. 

So  a  devise  of  advowsons  is  adeemed  by  an  Act  of  Parlia-  by  Act  of 

•      ii*!.         ,1  1  ...  i*x      Parliament. 

ment  abolishmg  the  advowsons  and  giving  compensation  to 
the  owners.     Frewen  v.  Fretceu,  10  Ch.  610. 

A  specific  devise  of  land  is  adeemed  if  it  is  afterwards  sold,  Specific 

devise 

though  the  purchase-money  may  be  impressed  with  a  trust  adeemed  by 
for  reinvestment    in    land.      In    re    Bagofs  Settlement^   81  ^^^ 
L.  J.  Ch.  772. 

If  a  particular  security  is  given  and  the  testator  sells  it;  or  Sale  or  conver- 
converts  it  into  something  substantially  different,  for  instance,  ^^°n.  *^^""*^ 
from  debentures  of  a  company  into  debenture  stock  of  the 
same  company,  the  gift  is  adeemed.  Hmnphreys  v.  Humphreys, 
2  Cox,  184 ;  Harbison  v.  Jackson^  7  Ch.  D.  889 ;  Macdonald 
V.  Irvine,  8  Ch.  D.  101;  In  re  Lane;  Lnard  v.  Lane,  14  Ch.  D. 
856 ;  Manton  v.  Tabois,  80  Ch.  D.  92. 

A  contract  for  sale  entered  into  after  the  date  of  the  will  and  Contract  for 

s&Ie 

binding  on  the  testator  at  his  death  though  not  completed  till 
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Chap.  XVII.    afterwards  is  sufficient  to  cause  ademption.     Watts  v.  Watts, 
17Eq.  219. 

In  such  a  case  the  specific  legatee  is  entitled  to  enjoy  the 
property  and  to  take  the  rents  and  profits  until  the  time  for 
completion  of  the  sale  arrives,  or  if  no  time  is  fixed  for  com- 
pletion until  the  time  when  the  sale  ought  reasonably  to  be 
completed.  Totvnley  v.  Bedwcll,  14  Ves.  591 ;  Watts  v.  Watts^ 
supra. 

An  offer  not  accepted  at  the  death  or  a  contract  not  enforce- 
able against  the  testator  or  rescinded  by  the  purchaser  on  the 
ground  that  the  testator  has  no  title  will  not  cause  ademption. 
In  re  Pearce ;  Roberts  v.  St('2)h€ii8y  8  B.  805 ;  Crowe  v. 
Mentou,  28  L.  R.  Ir.  519 ;  In  re  Thomas ;  Thomas  v.  Hotrell^ 
34  Ch.  D.  166.     See  the  Chapter  on  Conversion. 

Li  some  cases  specific  property  has  been  given  which  was 
subject  to  a  lease  containing  an  option  of  pui'chase.  In  such 
cases,  if  the  property  is  specifically  given  after  the  option  has 
been  created,  the  specific  donee  takes  the  property  or  the 
proceeds  of  sale,  if  the  option  is  exercised  after  the  testator's 
death.*  Drant  v.  Vanse,  1  Y.  &  C.  C.  580 ;  Enmss  v.  Smith, 
2  De  G.  &  S.  722 ;  In  re  PijU ;  Pyle  v.  Pyle,  (1895)  1  Ch. 
724  ;  Dutfiehl  v.  McMaster,  (1896)  1  Ir.  870 ;  see  In  re  Isaacs ; 
Isaacs  V.  licginall,  (1894)  3  Ch.  506. 

But  if  the  testator  creates  the  option  after  the  date  of  his 
will  its  exercise  after  his  death  adeems  the  gift.  Wccdiny  v. 
WeediHif,  1  J.  &  H.  424. 

The  case  of  a  gift  of  a  lease  with  provisions  for  compensa- 
tion if  the  lease  is  determined  is  different.  In  such  a  case 
the  legatee  is  entitled  to  the  compensation.  Coyne  v.  Coyne, 
I.  B.  10  Eq.  496. 

Mere  transfer  of  a  security  from  trustees  to  the  testator  or 
from  the  testator  into  Court  under  an  order  in  lunacy,  though 
the  gift  is  of  a  security  described  as  in  the  testator's  name,  will 
not  cause  ademption.  Dingwell  v.  Askew,  1  Cox,  427  ;  Chuijh 
v.  Chnuih,  3  M.  &  K.  296;  Jones  v.  Southall,  32  B.  31 ; 
In  re  Wood;  Anderson  v.  London  City  Mission,  (1894)  2 
Ch.  577  ;  He  Vickers ;  Vickers  v.  MeUor,  81  L.  T.  719. 

And  a  request  from  the  testator  to  his  agents  to  sell  not 


Transfer  of 
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acted    upon  till  after  the   testator's  death   does  not  cause    ^^^^'  ^^• 
ademption.     Harrison  v.  Ashrr,  2  De  G.  &  S.  436. 

Nor  will  an  alteration  which  leaves  the  thin^  substantially  Slight 
the  same.  Thus,  conversion  by  the  company  of  its  shares 
into  stock  does  not  cause  ademption.  Oakes  v,  Oakes,  9  Ha. 
666,  672 ;  see  Partridge  v.  Partridge,  Ca.  t.  Talb.  226  (con- 
version of  South  Sea  Stock  into  annuities  by  Act  of  Parlia- 
ment) ;  Re  Pilkington's  TvnstSy  6  N.  E.  246  (conversion  of 
bonds  into  shares);  LongJieUl  v.  Bantry,  15  L.  E.  Ir.  101. 

As  to  the  effect  of  the  National  Debt  Conversion  Act,  1888 
(51  &  62  Vict.  c.  2),  upon  specific  gifts  of  8  per  cent.  Annuities, 
see  Duke  of  Northumberland  v.  Percy,  (1898)  1  Ch.  298  ;  In  re 
How  ell' Shepherd ;  Churehill  v.  *S7.  George's  Hospital,  (1894) 
8  Ch.  649. 

WTiere  the  donee  of  a  general  power  appoints  a  fund  of  Proi^rtjr 
personalty  by  a   specific   description  the  appointment  is  not  power. 
adeemed  by  a  subsequent  change  of  investment.     In  re  John- 
stone's Settlement,  14  Ch.  D.  162  ;   Willett  v.  Finlay,  29  L.  E. 
Ir.  156,  497. 

On  the  other  hand,  an  appointment  of  land  under  a  general 
power  in  a  settlement  is  adeemed  if  the  land  is  afterwards  sold 
under  a  power  of  sale  exercisable  with  the  testator's  consent. 
Gale  V.  Gale,  21  B.  849  ;  Blake  v.  Blake,  15  Ch.  D.  481. 

On  the  same  principle,  if  the  testator  makes  a  specific  gift  of  Ademption  of 
a  mortgage  or  other  debt  owing  to  him  and  the  debtor  after-  ^ge^ordebt. 
wards  pays  it  to  the  testator,  whether  voluntarily  or  under 
compulsion,  the  gift  is  adeemed  and  a  fresh  debt  subsequently 
accrued  due  will  not  pass.  Ashhumer  v.  Macguire,  2  B.  C.  C. 
108 ;  Fn/er  v.  Monis,  9  Ves.  860 ;  Gardner  v.  Hatton,  6  Sim. 
93;  Makeown  v.  Ardagh,  I.  E.  10  Eq.  445;  Astim  v.  Wood, 
48  L.  J.  Ch.  715  ;  In  re  Bridle,  4  C.  P.  D.  836  ;  see  Sidney  v. 
Sidney,  17  Eq.  65. 

If    the    thing    specifically   given  is  converted    by  lawful  Conversion  by 
authority,   such  as  an  order  in  lunacy,   the   gift  is  gone,  authority. 
Jones  V.  Green,  5  Eq.  555  ;  In  re  Freer ;   Freer  v.  Freer,  22 
Ch.  D.  622  ;  see  A.-G.  v.  Marquis  of  Aileshury,  12  App.  C.  672. 

Having  regard  to  the  provisions  of  sect.  123  of  the  Lunacy  ^flFect  of 
Act,  1890  (58  Vict.  c.  5),  which  is  not  like  sect.  119  of  the  1890, 1.123. 
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Lunacy  Eegulation  Act  (16  &  17  Vict.  c.  70),  limited  to  land, 
it  is  probable  that  a  sale  under  an  order  in  lunacy  would  not 
adeem  a  specific  legacy  so  far  as  the  proceeds  remain  unapplied 
at  the  lunatic's  death. 

There  will  be  no  ademption  where  the  specific  thing  has 
been  converted  without  authority.  Basan  v.  Brandon,  8  Sim. 
171 ;  Taylor  v.  Taylor,  10  Ha.  475 ;  Jenkins '  v.  Jones, 
L.  E.  2  Eq.  323  ;  see  Browne  v.  Groovihridge,  4  Mad.  495 ; 
In  re  Larking ;  Larking  v.  Larking,  37  Ch.  D.  310. 

In  cases  of  ademption  it  is  not  material  that  the  property 
can  be  traced  or  that  it  has  been  kept  apart  from  the  rest 
of  the  testator's  property.  Cases  supra;  In  re  Bridle,  4 
C.  P.  D.  386. 

Where  a  specific  gift  has  been  adeemed  by  conversion  into 
something  else,  a  codicil  republishing  the  will  will  not  have 
the  effect  of  passing  to  the  legatee  the  thing  into  which  the 
subject-matter  of  the  specific  gift  has  been  converted.  Drink- 
water  V.  Falconer,  2  Ves.  Sen.  626 ;  Monck  v.  Monck,  1 
Ba.  &  Be.  306 ;  Montague  v.  Monta^jue,  15  B.  565 ;  Cowper 
V.  Mantell,  22  B.  223;  Hoptvood  v.  Ilopwood,  7  H.  L. 
728 ;  Sidney  v.  Sidney,  17  Eq.  65 ;  Macdonald  v.  Irvine,  8 
Ch.  D.  101. 

The  gift  may  be  so  worded  as  to  show  that  the  subject- 
matter  was  to  pass  to  the  legatee  whatever  its  condition 
might  be  at  the  testator's  death.  This  construction  has  been 
applied  in  several  cases  where  the  testator  disposed  of  what 
was  coming  to  him  from  another  estate.  In  such  a  case  the 
fact  that  the  testator  gets  in  the  property  does  not  destroy  the 
gift  if  the  property  can  be  traced.  The  case  is  not  one  of 
ademption  at  all.  Lee  v.  Lee,  27  L.  J.  Ch.  824 ;  Morgan  v. 
Tlioina^,  6  Ch.  D.  176  ;  Re  Kenyon^s  Estate ;  Mann  v.  Knapp, 
56  L.  T.  626  ;  see  Mom-e  v.  Moore,  29  B.  496.  The  cases  of 
Le  Grice  v.  Finchf  3  Mer.  50 ;  Clark  v.  Broione,  2  Sm.  &  G. 
524,  may  possibly  be  supported  on  this  ground ;  but  see 
Harrison  v.  Jackson,  7  Ch.  D.  339. 

Where  things  in  a  particular  place,  such  as  a  house,  are 
given  and  are  afterwards  removed  to  another  place,  the 
question  is,  whether  the  place  is  a  substantive  part  of  the 
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bequest  or  whether  it  is  merely  descriptive  of   the  things    Chap.  XYii. 
the  testator  refers  to. 

In  the  latter  case  the  removal  of  the  things  to  another  Removal  is 
place  is  immaterial.  Ciumingham  v.  Ross,  2  Gas.  t.  Lee,  272  ;  if  the  place 
Norris  v.  Norris,  2  Coll.  719  ;  Blagrove  v.  Coore,  27  B.  138  ;  jfe^ripti^e. 
Xonrifs  V.  Franks,  I.  R.  9  Eq.  18. 

Similarly,  a  bequest  of  furniture  in  a  house  will  pass 
furniture  intended  to  be  placed  there.  liawUnson  v.  Eaialinson, 
3  Ch.  D.  302;  but  see  Lord  Brooke  v.  Earl  of  IVarwick, 
2  De  G.  &  S.  425. 

If,  however,  the  bequest  of  the  things  is  connected  with  the  Seats,  a  the 
enjoyment  of  the  house,  both  being  given  to  the  legatee ;  or  if  g"vroniy  ** 
the  gift  is  of  such  furniture  as  may  be  in  a  particular  place  at  ^^^^^^bein 
the  testator's  decease,  a  permanent  removal  works  an  ademp-  ^^^  piac«- 
tion.    Colleton  v.  Gaiih,  6  Sim.  19  ;  Shaftesbury  v.  Shaftesbury, 
2  Vem.  747  ;  Heseltine  v.  Heseltine,  3  Mad.  276 ;   Green  v. 
Symonds,  1  B.  C.  C.  129,  n. ;  Spencer  v.  Spencer,  21  B.  548. 

But  a  removal  for  a  temporary  purpose  will  not  have  this  Temporary 
effect.     Domvile  v.  Baker,  32  B.  604  ;  Chapman  v.  Hart,  1  Ves..  noiTadeem! 
Sen.   271 ;    Norreys  v.   Franks,   I.   R.   9   Eq.  18 ;    Land  v. 
Devaynes,  4  B.  C.  C.  537 ;  Lord  Brooke  v.  Earl  of  Warwick, 
2  De  G.  &  S.  425  ;  In  re  Johnston ;  Cockerell  v.  Earl  of  Essex, 
26  Ch.  D.  538.      . 


n.  Change  of  Interest  of  Testator. 

A  somewhat  different  question  arises  where  the  nature  of  Effect  of 
the  testator's  interest  in  the  subject-matter  of  a  bequest  alters  ^^f^r'**  ^^® 
between  the  date  of  the  will  and  his  death ;  if,  for  instance,  interest  after 
the  testator  subsequently  acquires  the  reversion  of  leaseholds  tiie  win. 
given  by  his  will. 

Before  the  Wills  Act  a  specific  bequest  of  a  lease  was  AccepUnceof 
adeemed  by  the  acceptance  of  a  new  lease  or  the  acquisition  *  ^^"^  ®**®' 
of  the  reversion,  unless  the  testator,  being  cestui  que  trust, 
gave  his  interest  in  the  lease,  which  includes  the  right  to  the 
benefit  of  a  renewal  by  the  trustee,  or  expressly  gave  his 
future  interest.  Carte  v.  Carte,  3  Atk.  174 ;  James  v.  Dean, 
11  Ves.  383 :  15  Vea.  238  ;  Maruood  v.  Turner,  3  P.  W.  163  ; 
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Chap.xvn.    Abnei/  v.  Miller,  2  Atk.  593;  Cajyel  v.  Gmller,  9  Yes.  509; 
Slatter  v.  Noton,  16  Ves.  197. 

In  the  same  way,  the  purchase  of  the  equity  of  redemp- 
tion revoked  a  devise  of  the  mortgaged  estate.  Strode  v. 
Ladi/  Falkland,  2  Vem.  621;  Yardlei/  v.  Holland,  20 
Eq.  428. 

And^a  general  gift  of  lands  or  a  house  in  which  the  testator 
had  a  chattel  interest  was  prima  facie  a  gift  of  that  interest 
and  subject  to  ademption  in  the  same  way.  RudsUme  v. 
Anderson,  2  Ves.  Sen.  418  ;  Hone  v.  Medcrqft,  1  B.  C.  C.  261; 
Coppin  V.  Fernyhough,  2  B.  C.  C.  291 ;  Colegrave  v.  Manby, 
6  Mad.  72 ;  2  Buss.  238. 
s.28of  Sect.   23  of    the  Wills  Act  enacts    that    no    conveyance 

or  other  act  made  or  done  subsequently  to  the  execution  of 
a  will  of  or  relating  to  any  real  or  personal  estate  therein 
comprised,  except  an  act  by  which  such  will  shall  be  revoked 
as  aforesaid,  shall  prevent  the  operation  of  the  will  with 
respect  to  such  estate  or  interest  in  such  real  or  personal 
estate  as  the  testator  shall  have  power  to  dispose  of  by  will  at 
the  time  of  his  death. 

The  effect  of  the  section  appears  to  be  merely  to  repeal  the 
old  law  under  which  a  change  of  interest  in  itself  revoked  a 
gift  and  to  leave  the  Court  free  to  construe  the  will  in  such  a 
way  as  to  carry  out  the  testator's  intention.  The  section  does 
not  make  something  newly  acquired  pass  under  a  gift  if  the 
language  of  the  gift  is  not  appropriate  to  pass  it.  See  Blake 
V.  Blake,  15  Ch.  D.  487. 

Thus,  where  a  testator,  having  a  leasehold  house,  gives  his 
house  for  all  his  interest  therein,  or  for  all  the  residue  of  his 
term  therein,  and  afterwards  acquires  the  reversion,  the  fee 
simple  has  in  several  cases  been  held  to  pass.  The  testator's 
intention  in  those  cases  was,  that  the  devisee  should  have 
the  testator's  interest  whatever  it  might  be.  He  intends  to 
describe  the  property  and  not  merely  to  limit  the  gift  to  the 
estate  he  has  in  it  at  the  date  of  his  will.  Struthers  v. 
Strtithers,  5  W.  E.  809 ;  Mih's  v.  Miles,  L.  R.  1  Eq.  462 ; 
Cox  V.  Bennett,  6  Eq.  422 ;  Leckey  v.  Watson^  I.  E.  7  C.  L. 
157  ;   Wedgwood  v.  Denton,  12  Eq.  290 ;  Sa^ton   v.  Saxton, 
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18  Ch.  D.  359  ;  see  Emim  v.  Smithy  2  De  G.  &  S.  722  ;  which    <^ftp.  xvn. 
may  be  upheld  on  other  grounds. 

On  the  other  hand,  a  gift  of  the  lease  of  the  house  in  which 
the  testator  should  reside  at  his  death  will  not  pass  a  freehold 
house  subsequently  purchased  by  the  testator.  In  re  Knig:ht; 
Knight  v.  BnrgesSy  34  Ch.  D.  518. 

So  where  the  testator,  being  entitled  to  a  third  share^  of  a  Share  of 
business,  bequeathed  his  share  and  interest  in  the  business, 
and  afterwards  acquired  the  whole  business,  the  whole  business 
was  held  to  pass.     In  re  RicsseU  ;  Russell  v.  Chell,  19  Ch.  D.  432. 

On  the  other  hand,  where  a  testator  devises  a  freehold 
estate  and  afterwards  sells  it  and  allows  part  of  the  purchase- 
money  to  remain  on  mortgage  of  the  estate,  the  mortgage 
money  does  not  pass  under  the  devise  of  the  estate.  Moor  v. 
RaishecU,  12  Sim.  123  ;  In  re  Clowes,  (1893)  1  Ch.  214. 


III.  Eight  of  Betainer. 

A  pecuniary  or  residuary  legatee  who  is  indebted  to  the  Right  of 
estate  cannot  claim  his  legacy  or  share  of  residue  without 
paying  his  debt  and  the  executor  may  retain  so  much  of  the 
legacy  or  share  as  may  be  required  to  satisfy  the  debt.  The 
right  of  retainer  has  priority  over  a  mortgagee  of  the  legacy  or 
share.     See  In  re  Weston  ;  Davies  v.  Tagart,  W.  N.  (1900)  104. 

But  where  A  is  indebted  to  B's  estate,  which  is  indebted  to 
C's  estate,  under  which  A  takes  a  legacy,  there  is  no  equity  to 
retain  the  legacy  till  A  pays  his  debt  to  B's  estate,  so  as  to  enable 
that  estate  to  pay  C's  estate.    Avison  v.  Holmes,  1  J.  &  H.  530. 

The  right  of  retainer  extends  to  a  share  of  proceeds  of  sale 
of  real  estate  given  to  the  executors  on  trust  for  sale  and 
to  a  specific  gift  of  money.  Willis  v.  GreenhiU,  29  B.  376  ; 
In  re  Akerman ;  Akennan  v.  Akerman,  (1891)  3  Ch.  212; 
In  re  Tayhr ;  Taylor  v.  Wade,  (1894)  1  Ch.  671. 

It  does  not  extend   to  a    specific  devise   or  specific   gift  Rig^tof 

retainer 

of  leaseholds  or  other  chattels.  Hanwy  v.  Palmer,  4  De  against 
G.  &  S.  425;  In  re  Akerman;  Akerman  v.  Akerman,  (1891)  3  i,^te«. 
Ch.  212. 

The  right  remains  though  the  debt  may  be  barred  by  statute.  Debt  barred 

j^^^  j^  by  statute. 
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Ch>p.  xvn.    Courtenay  v.  WUliamg,  3  Ha.  539;  affirmed  15  L.  J.  Ch.  204; 
In  re  CordicelVs  Estate ;  WIdte  v.  Cordwell,  20  Eq.  644. 

Costs  of  administration  directed  to  be  paid  by  a  legatee  are 
within  the  same  rule ;  and  the  assignee  of  a  legatee  takes 
subject  to  the  executor's  right  against  the  legatee.  In  re 
Knapvmn's  Estate ;  Knapman  v.  Wreford,  18  Ch.  D,  300  ;  see 
In  re  Hope ;  De  Cetto  v.  Hope,  W.  N.  (1900)  76. 

The  principle  applies  to  a  beneficiary  interested  under 
the  will  and  is  not  to  be  extended  to  a  person  who  has  a 
claim  for  damages  against  the  estate.  Thus,  where  a  debtor 
to  the  estate  whose  debt  was  statute  barred  recovered  damages 
against  the  estate,  the  executors  were  not  allowed  to  retain  the 
damages  against  the  debt.    Dingle  v.  Coppen,  (1899)  1  Ch.  726. 

fiankruptcy  If  the  legatee  becomes  bankrupt  after  the  testator's  death 

t68tator*s  ^^^  executor  may  retain  the  debt  with  interest  at  4  per  cent. 

death.  ^he  principle  applies  though  the  legacy  is  subject  to  a  life 

interest  and  the  debt  was  at  the  testator's  death  only  a 
liability  to  indemnify  the  estate  against  payments  which  the 
executor  might  have  to  make  because  the  testator  had  become 
surety  for  the  legatee.  Bonsjkld  v.  Laivford,  1  De  J.  &  8. 
459;  In  re  Whitehouse ;  Whitehouse  v.  Edwards,  87  Ch.  D. 
688;  In  re  Palmer;  Palmer  v.  Clarke,  13  R.  220;  In  re 
Watson ;  Turner  v.  Watson,  (1896)  1  Ch.  925. 

But  the  executor  cannot  retain  if  he  could  not  prove  for  the 
debt  in  the  bankruptcy,  for  instance,  if  the  debt  arises  from 
the  liability  of  the  legatee  to  indemnify  the  estate  against  pay- 
ments made  because  the  testator  was  his  surety  and  the 
creditor  has  proved  in  the  bankruptcy  for  the  whole  debt,  so 
that  the  executor  would  have  no  right  of  proof.  In  re  Binns  ; 
Lee  V.  Binns,  (1896)  2  Ch.  584. 

And  where  a  residuary  legatee  had  a  right  of  pre-emption  of 
a  house  under  the  will  which  he  exercised  and  afterwards 
became  bankrupt,  and  the  trustee  in  bankruptcy  disclaimed 
the  contract  and  the  executor  did  not  prove  in  the  bankruptcy 
under  sect.  55  (7)  of  the  Bankruptcy  Act,  1883,  it  was  held 
that  the  executor  could  not  retain  the  loss  on  the  sale  of  the 
house  out  of  the  bankrupt's  share  of  residue.  In  re  Palmer ; 
Palmer  v.  Clarke,  13  R.  220. 
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If  the  executor  proves  in  the  bankruptcy  the  right  of  retainer    Ch^  xvn. 
is   gone.      Stammers  v.   Elliott,   3  Ch.    195;    Armstrong  v.  Proof  in 
Armstrong,  12  Eq.  614 ;  see  In  re  Wliitehouse ;  Whitehonse  v. 
Edwards,  87  Ch.  D.  688. 

If  the  bankrupt  obtains  his  discharge  or  the  executor 
becomes  bound  by  a  composition  deed  the  right  of  retainer 
is  gone.  See  In  re  Orpen  ;  Beswick  v.  Orpen,  16  Ch.  D.  202  ; 
In  re  Watson,  (1896)  1  Ch.  925,  p.  983. 

In  the  case  of  a  legatee  bankrupt  at  the  death  of  the  testator 
there  is  no  right  to  retain  the  debt  out  of  the  legacy,  smce 
there  was  never  a  time  at  which  the  same  person  was  entitled 
to  receive  the  legacy  and  liable  to  pay  the  whole  debt. 
Dividends  payable  under  the  bankruptcy,  if  any  have  been 
declared,  may  be  retained.     Cheiry  v.  Boultbee,  2  Kee.  319 ; 

4  M.  &  Cr.  442 ;  In  rt  Hodgson ;  Hodgson  v.  Fox,  9  Ch.  D. 
673 ;  In  re  Orpen ;  Besivick  v.  Orpen,  16  Ch.  D.  202 ; 
Re  Rees ;  Rees  v.  Rees,  60  L.  T.  260. 

A  debt  due  from  the  husband  of  a  legatee  may  be  retained  out  Debt  due  from 
of  so  much  of  the  legacy  as  is  payable  to  the  husband  after  the  watw.  ^ 
legatee'sequity to  a  settlement  is  satisfied.  M*Mahonv.BurcheU, 

5  Ha.  325  ;  In  re  Biiant ;  Poidter  v.  Shackel,  39  Ch.  D.  471. 

Where  a  married  woman  assigns  her  reversionary  interest  Alignment 
under  Sir  E.  Malins'  Act  (20  &  21  Vict.  c.  57),  there  is  no  ^^J;'^^*^"^' 
right  as  against  the  assignee  to  retain  a  debt  due  from  the 
husband.     In  re  Batchelor ;  Sloperv.  Oliver,  16  Eq.  481. 

The  right  of  retainer  is  gone  as  soon  as  the  executors  have 
set  apart  and  invested  a  sum  to  meet  a  legacy.  Ballard  v. 
Marsden,  14  Ch.  D.  374. 

Cross  demands  existing  in  different  rights  cannot  be  set  off.  ciaimfi  in 
Thus,  a  debt  due  to  the  executor  in  his  personal  capacity 
cannot  be  retained  out  of  a  legacy.     M^Mahon  v.  BurcheU, 
2  Ph.  127;  see  Stammers  v.  Elliott,  3  Ch.  195;  Middleton  v. 
Pollock;  Ex  parte  Nugee,  20  Eq.  29. 

IV.  Exoneration  of  Specific  Legacies. 

1.  Liabilities  created  by  testator.  Exoneration 

A  specific  legatee  has  a  right  to  have  his  specific .  legacy  of  specific 

X  c?     4/     legacieg  from 

freed  from  the  debts  and  liabilities  of  the  testator  existing  at  debts  and 

l2 
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liabilities  of 
testator. 


Land  subject 
to  lease. 


Chap.  XVII.  his  decease.  Stewaii  v.  Denton,  4  Doug.  219 ;  ^S^.  C.  2  Chit. 
456  ;  Baii-y  v.  Harding j  1  J.  &  Lat.  489  ;  Fifzunlliams  v.  Kelly, 
10  Ha.  266. 

So  if  the  testator  has  pledged  the  legacy,  whether  for  his 
own  debt  or  not,  the  legatee  is  entitled  to  compensation. 
Kniffht  V.  Davis,  3  M.  &  K.  358 ;  Bothamley  v.  Sherson^ 
20  Eq.  304. 

2.  Liabilities  incidental  to  the  thing. 

Where  land  is  devised  subject  to  a  lease  the  devisee  must 
bear  liabilities  under  the  lease  which  are  in  their  nature 
incident  to  the  relation  of  landlord  and  tenant,  but  not 
liabilities  which  are  preparatoiy  to  the  establishment  of  the 
relation. 

For  instance,  liability  at  the  end  of  the  term  to  pay  for  the 
tenant's  property  at  a  valuation  must  be  borne  by  the  devisee. 
Mansel  v.  Norton,  22  Ch.  D.  769. 

On  the  other  hand,  liability  under  covenant  to  lay  down  land 
in  grass  within  a  year  must  be  borne  by  the  residuary  legatees 
and  not  by  the  devisee.     Eccles  v.  Mills,  (1898)  A.  C.  360. 

In  the  case  of  specific  legatees  of  leaseholds  the  rule  is  that 
liabilities  existing  at  the  death  must  be  paid  out  of  residue, 
but  those  accrued  after  the  death  must  be  borne  by  the 
legatee. 

Thus  liability  for  rent  and  fines  due  at  the  death  and  for 
dilapidations  then  existing  must  be  paid  out  of  residue,  and  it 
seems,  if  the  testator  has  allowed  the  property  to  go  out  of 
repair  so  that  there  is  a  risk  of  forfeiture,  the  specific  legatee 
is  entitled  to  have  it  put  in  repair  at  the  expense  of  the  estate. 
Fitzu'illiwns  v.  Kelly,  10  Ha.  266 ;  In  re  Caiirtier ;  Coles  v. 
Coiirtier,  34  Ch.  D.  136 ;  Brereton  v.  Day,  (1895)  1  Ir.  519 ; 
In  re  Betty ;  Betty  v.  A.-G.,  (1899)  1  Ch.  821 ;  see  Hickling  v. 
Boyer,  3  Mac.  &  G.  635 ;  Marshall  v.  Holloicay,  5  Sim.  196. 

On  the  other  hand,  the  specific  legatee  must  bear  the 
ordinary  outgoings  incident  to  the  property,  such  as  fines  and 
ground  rent  accrued  since  the  death,  and  ordinary  outgoings 
and  the  continuing  obligations  under  the  lease.  Fitzwilliams 
V.  Kelly,  supra;  Garrait  v.  Lance  field,  2  Jur.  N.  S.  177; 
In  re  Taher ;  Arnold  v.  Kayess,  46  L.  T.  805  ;  30  W.  R.  883 ; 


Specific  gift  of 
leaaeholds. 
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51    L.  J.  Ch.  721 ;  In  re  Redding ;    Thompaon   v.   Redding,    Cliap^^THL 
(1897)  1  Ch.  876;  Kingham  v.  Kingliam,  (1897)  1  Ir.  170; 
In  re  Bettt/ ;  Betty  v.  A.-G.,  (1899)  1  Ch.  821  ;  not  following 
In  re  Baring ;  Banng  v.  Bariiuf,   (1898)    1    Ch.    61 ;    In   re 
TonUinson ;  Tomlinson  v.  Tondinson,  (1898)  2  Ch.  232. 

Where  shares  are  specifically  bequeathed  calls  made  before  Calls  upon 
the  te8tator*s  deatn  are  payable  out  of  his  estate ;  calls  made 
after  his  death  must,  as  between  residuary  and  specific  legatee, 
be  borne  by  the  latter.  Armstrong  v.  Bnrnet,  20  B.  424; 
Addams  v.  Ferick,  26  B.  384 ;  Day  v.  Day,  1  Dr.  &  S.  261  ; 
see  In  re  Box,  1  H.  &  M.  562.  The  earlier  cases,  Blount  v. 
Hopkins,  7  Sim.  48 ;  Jacques  v.  Chambers,  2  Coll.  435  ; 
4  R.  C.  205,  499;  Wright  v.  Warren,  4  De  G.  &  8.  367  ; 
C7irt'  V.  Clive,  Kay,  600,  may  be  considered  overruled. 

Where j  the  residue  was  given  to  a  tenant  for  life  and  after 
his  death  specific  shares  were  given,  calls  on  the  shares  made 
after  the  testator's  death  were  held  payable  out  of  the  general 
residue.  In  re  Box,  1  H.  i&  M.  552.  But  ouglit  they  not  to 
have,  been  charged  upon  the  shares.  See,  too,  Macdonald  v. 
Irvine,  8  Ch.  D.  101  (as  to  the  policy). 

V.  Exoneration  of  Mortgaged  Property. 

In  cases  not  affected  by  the  Beal  Estate  Charges  Act,  1854,  Exoneration 
commonly  called  Locke  King's  Act  (17  &  18  Vict.  c.  118),  pro^^^^ 
amended  by  80  &  81  Vict.  c.  69,  and  40  &  41  Vict.  c.  84,  the  ^  ^^?^, 

•^  '  '  Locke  King  B 

devisee  of  mortgaged  lands,  the  mortgages  upon  which  had  Act. 
been  either  created  or  adopted  by  the  testator,  was  entitled, 
in  the  absence  of  a  contrary  intention,  to  have  the  mortgage 
paid  oflf  out  of  the  first  four  classes  of  property  in  the  adminis- 
tration of  assets ;  and  as  regards  the  fourth,  viz.,  real  estate 
charged  with  debts  generally,  if  the  mortgaged  lands  were 
themselves  included  in  the  general  charge  of  debts,  they  bore 
a  proportionate  part  of  the  mortgage.  MiddleUm  v.  Middleton, 
15  B.  450 ;  Harper  v.  Munday,  7  D.  M.  &  G.  869. 

Similarly,  where  mortgaged  lands  descended,  the  heir  was 
entitled  to  exoneration  out  of  the  first  two  classes  of  property. 
/////  V.  Bishop  of  London,  1  Atk.  621 ;  Chester  v.  Powell,  7  Jur. 
389 ;  Yimge  v.  Fnrse,  20  B.  380. 
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mortgage. 
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settled  estate. 


Locke  King's 
Act. 


The  devisee  had  no  right  to  call  upon  other  specific  devisees 
or  legatees  to  contribute  to  pay  off  the  mortgage.  O'Neal  v. 
Mead,  1  P.  W.  693 ;  HaUiiceU  v.  Tanner,  1  E.  &  M.  633 ;  In  re 
Bntler ;  Le  Bas  v.  Herbert,  (1894)  3  Ch.  250. 

A  devise  of  lands  expressly  subject  to  the  mortgage  thereon 
did  not  exonerate  the  personalty,  the  words  "  subject  to 
the  mortgage "  being  held  merely  descriptive.  Duke  of 
Ancaster  v.  Meyer,  1  B.  C.  C.  454;  Bickham  v.  Cmttwell, 
3  M.  &  Cr.  763. 

A  direction  that  a  mortgage  on  a  certain  estate  was  to  be 
paid  oflf  did  not  exonerate  the  personalty  from  paying  oflf 
mortgages  on  other  estates.  In  re  Bull;  Catty  v.  BuU,  49 
L.  T.  692. 

Nor  did  a  direction  that  part  of  the  mortgaged  land  was  to 
bear  a  larger  proportion  of  the  mortgage  than  another  part. 
Goodwin  V.  Lee,  1  K.  &  J.  377. 

Under  a  devise  of  land  to  A,  he  paying  a  mortgage  thereon 
with  a  gift  to  the  sub-mortgagee  of  a  sum  smaller  than  the 
mortgage  debt  to  exonerate  the  mortgage,  it  was  held  that  the 
devisee  was  not  entitled  to  have  the  mortgage  paid  off  out 
of  the  personalty  beyond  the  sum  given  for  the  purpose. 
Lockhart  v.  Hardy,  9  B.  379. 

Where  the  owner  of  an  estate  made  a  voluntary  settlement 
of  the  estate,  reserving  a  general  power  of  appointment  to 
himself  under  which  he  created  a  mortgage  on  the  settled 
estate,  with  a  covenant  to  pay,  it  was  held  that  the  settled 
estate  was  the  primary  fund  for  the  payment  of  the  mortgage. 
Jenkinson  v.  Harcourt,  Kay,  688. 

The  law  on  this  subject  has  been  altered  b}'  Locke  King's 
Act  (17  &  18  Vict.  c.  113),  which  enacts  that  "when  any 
person  shall,  after  the  31st  of  December,  1854,  die  seised  of 
or  entitled  to  any  estate  or  interest  in  any  land  or  other 
hereditaments,  which  shall  at  the  time  of  his  death  be 
charged  with  the  payment  of  any  sum  or  sums  of  money  by 
way  of  mortgage,  and  such  person  shall  not,  by  his  will  or 
deed  or  other  document,  have  signified  any  contrary  or  other 
intention,  the  heir  or  devisee  to  whom  such  land  or  heredita- 
ments shall  descend  or  be  devised  shall  not  be  entitled  to 
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have  the  mortgage  debt  discharged  or  satisfied  out  of  the  c^P*  ^^^ 
personal  estate  or  any  other  real  estate  of  such  person,  but 
the  land  or  hereditaments  so  charged  shall,  as  between  the 
different  persons  claiming  through  or  under  the  deceased 
person,  be  primarily  liable  to  the  payment  of  all  mortgage 
debts  with  which  the  same  shall  be  charged,  every  part 
thereof,  according  to  its  value,  bearing  a  proportionate  part 
of  the  mortgage  debts  charged  on  the  whole  thereof :  Provided 
always,  that  nothing  herein  contained  shall  affect  or  diminish 
any  right  of  the  mortgagee  on  such  lands  or  hereditaments  to 
obtain  full  payment  or  satisfaction  of  his  mortgage  debt, 
either  out  of  the  personal  estate  of  the  person  so  dying  as 
aforesaid  or  otherwise.  Provided  also,  that  nothing  herein 
contained  shall  affect  the  rights  of  any  person  claiming  under 
or  by  virtue  of  any  will,  deed,  or  document  already  made,  or 
to  be  made  before  the  1st  of  January,  1855. 

The  Real  Estate  Charges  Act,  1867  (30  &  31  Vict.  c.  69), 
extends  and  defines  the  meaning  of  the  words  ''contrary  or 
other  intention  "  in  the  case  of  testators  dying  after  the  dlst 
of  December,  1867,  and  by  sect.  2  declares  that  in  the  con- 
struction of  the  principal  Act  the  word  mortgage  shall  be 
deemed  to  extend  to  any  lien  for  unpaid  purchase-money 
upon  any  lands  or  hereditaments  purchased  by  a  testator. 

By  the  Real  Estate  Charges  Act,  1877  (40  &  41  Vict.  c.  34), 
it  is  enacted  as  follows : — 

1.  The  Acts  mentioned  in  the  schedule  hereto  (17  &  18 
Vict.  c.  113 ;  30  &  31  Vict.  c.  69)  shall,  as  to  any  testator  or 
intestate  dying  after  the  31st  December,  1877,  be  held  to 
extend  to  a  testator  or  intestate  dying  seised  or  possessed  of 
or  entitled  to  any  land  or  other  hereditaments  of  whatever 
tenure,  which  shall  at  the  time  of  his  death  be  charged  with 
the  payment  of  any  sum  or  sums  of  money  by  way  of  mort- 
gage, or  any  other  equitable  charge,  including  any  lien  for 
unpaid  purchase-money;  and  the  devisee  or  legatee  or  heir 
shall  not  be  entitled  to  have  such  sum  or  sums  discharged  or 
satisfied  out  of  any  other  estate  of  the  testator  or  intestate, 
unless  (in  the  case  of  a  testator)  he  shall,  within  the  meaning 
of  the  said  Acts,  have   signified  a   contrary  intention  ;  and 
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such  contrary  intention  shall  not  be  deemed  to  be  signified  by 
a  charge  of  or  direction  for  payment  of  debts  upon  or  out  of 
residuary  real  and  personal  estate,  or  residuary  real  estate. 
2.  This  Act  shall  not  extend  to  Scotland. 


What  penonB 
are  within* 
the  Acts. 


What  Persons  are  within  the  Acts. 

The  Crown  taking  personalty  in  default  of  next  of  kin  is 
within  the  words  "persons  claiming  through  or  under  the 
deceased  person  '*  in  Locke  King's  Act.  Dacre  v.  Patrickson, 
1  Dr.  &  Sm.  186. 

The  heir  taking  by  descent,  owing  to  lapse  or  otherwise, 
from  a  person  dying  after  the  81st  December,  1854,  is  not 
entitled  to  exoneration  under  the  exception  in  the  proviso  in 
the  original  Act,  though  the  will  may  be  made  before  the  1  st 
January,  1856.  Power  v.  PoweVy  8  Ir.  Ch.  340;  Piper  v. 
Piper,  IJ.  &  H.  91 ;  Nelson  v.  Page^  7  Eq.  25. 

On  the  other  hand,  a  devisee  taking  under  a  will  made  before 
the  1st  January,  1855,  is  within  the  proviso,  though  the  will 
may  have  been  republished  after  that  date.  Rolfe  v.  Perry, 
8  D.  J.  &  8.  481. 

The  donee  of  an  option  to  purchase  land  at  a  fixed  price 
is  not  a  devisee  within  the  Act.  Oiven  v.  Massey,  81  L.  R. 
Ir.  126. 


Copyholds. 

Land  on  trnst 
for  sale. 

Leaseholds. 


What  Property  is  within  the  Acts. 

Copyholds  are  within  Locke  King's  Act.  Piper  v.  Piper,  1 
J.  &  H.  91. 

Land  devised  on  trust  for  sale,  and  coming  to  the  testator  as 
personalty,  is  not  within  that  Act.   Lewis  v.  Lewis,  18  Eq.  219. 

Leaseholds  are  not  within  the  original  Act  or  the  Act  of 
1867.  Soloman  v.  Sohman,  12  W.  R.  540 ;  88  L.  J.  Ch.  478  ; 
Gael  or  Gall  v.  Femvick,  22  W.  R.  211 ;  48  L.  J.  Ch.  178 ;  In 
re  Wormsley's  Estate ;  Hill  v.  Wormsley,  4  Ch.  D.  665. 

They  are  within  the  Act  of  1877.  In  re  Kershaw ;  Drake  v. 
Kershaw,  87  Ch.  D.  674. 

The  Act  applies  where  real  and  personal  estate  are  directed 
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to  be -converted,  and  the  proceeds  made  a  mixed  fund.    Elliott    c^^P*  ^vn, 
V.  Vearsley,  16  Ch.  D.  822. 

If  the  mortgage  includes  freeholds  and  leaseholds,  the  mort- 
gage must  be  apportioned  between  the  freeholds  and  leaseholds 
according  to  their  values  at  the  testator's  death,  and  the 
amount  apportioned  in  respect  of  the  leaseholds  will,  in  cases 
not  within  the  Act  of  1877,  be  discharged  out  of  the  personal 
estate  or  out  of  the  fund  appointed  for  payment  of  debts. 
Gall  V.  Fenicick,  »apra. 

m 

What  Mortgages  are  within  the  Acts. 

Mortgages  by  deposit  of    title  deeds,  with  or  without   a  Mortgage  by 
memorandum  of  agreement  to  execute  a  legal  mortgage,  are 
within  the  Acts.     Pembroke  v.  Friend,  1  J.  &  H.  132  ;  Davis 
V.  Davis,  24  W.  K.  962. 

So  is  a  deposit  of  deeds,  with  a  memorandum,  though 
expressed  to  be  only  a  collateral  security.  Coleby  v.  Coleby, 
L.  E.  2  Eq.  808. 

But  a  mere  general  charge  by  a  testator  on  real  estate  in 
aid  of  his  personalty  was  not  within  the  original  Act. 
Hepuotth  V.  HUl,  30  B.  476. 

A  mortgage  to  secure  the  debt  of  a  firm  in  which  the  testator  Mortgage  to 
is  a  partner  is  not  within  the  Acts  if  the  partnership  is  solvent  ^eblT  ^™  * 
and  able  to  pay  the  debt.     The  debt  is  the  debt  of  the  firm, 
and  the  assets  out  of  which  the  debt  is  payable  are   the 
X)artnership  assets  and    not   the   testator's    separate   estate. 
In  re  Ritson;  Ritson  v.  Ritson,  (1899)  1  Ch.  128. 

A  judgment  under  which  the  land  has  been  delivered  in  Judgment, 
execution  under  a  writ  of  elegit  and   a   judgment  mortgage 
in   Ireland   are  charges  within   the   Acts.     In   re  Anthony; 
Anthony  v.  Anthony,  (1892)  1  Ch.  460 ;  Xesbett  v.  Lander,  17 
L.  R.  Ir.  53. 

A  deed  containing  a  covenant  to  pay  an  annuity  with  a 
charge  on  land  and  powers  of  distress  and  entry  and  a  demise 
to  trustees  to  secure  the  annuity,  creates  an  equitable  charge 
within  the  meaning  of  the  Act  of  1877.  Re  Sharland  ;  Kemp 
V.  Rozey,  74  L.  T.  664. 
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Lien  for 

purchase 

money. 


Chap.  xvn.  A  lien  for  unpaid  purchase-money  on  lands  purchased  by  a 
testator  is,  by  30  &  31  Vict.  c.  69,  s.  2,  declared  to  be  within 
the  original  Act.  But  that  Act  mentions  only  a  lien 
upon  lands  purchased  by  a  testator,  which  was  construed  to 
mean  a  person  who  makes  a  will,  though  it  may  not  dispose 
of  the  land.  It  did  not  extend  to  the  case  of  an  intestate. 
Harding  v.  Harding,  13  Eq.  493 ;  Dowdall  v.  M'Cartafiy 
5  L.  E.  Ir.  313,  642. 

The  Act  of  1877  extends  to  the  lands  of  an  intestate. 

Where  a  testator  contracted  to  buy  real  estate,  and  the  con- 
tract was  not  completed  at  his  death  and  was  afterwards 
rescinded,  it  was  held  that  the  devisees  of  the  real  estate 
were  entitled  to  claim  against  the  personalty  only  the  price 
of  the  estate  less  the  unpaid  purchase-money.  In  re  Cock- 
croft;  Broadbent  v.  Groves,  24  Ch.  D.  94.  See,  too,  Day  v. 
Day,  14  W.  R.^261 ;  In  re  Kidd ;  Brooman  v.  Withall,  (1894) 
3  Ch.  658. 


How  contitiry 

intention 

ascertained. 


Direction  to 
pay  debts. 


Direction  to 
pay  debts  out 
of  the  personal 
estate  or  a 
particular 
fund. 


What  is  a  Contrary  Intention  within  the  Acts. 

The  contrary  intention  is  to  be  ascertained  by  referring 
not  only  to  the  will,  but  also  to  the  mortgage  and  other  deeds 
connected  with  it.  In  re  Campbell  ;  Campbell  v.  Campbell, 
(1893)  2  Ch.  206. 

It  was  decided  that  a  general  direction  to  pay  debts,  or  to 
pay  debts  out  of  the  estate,  did  not  show  the  contrary  intention 
required  by  Locke  King's  Act.  Pembroke  v.  Friend,  1  J.  &  H. 
132 ;  Bronnson  v.  Lawrance,  6  Eq.  1 ;  Woolstencroft  v. 
Woohtencroft,  2  D.  F.  &  J.  347. 

Whether  the  fact  that  mortgaged  lands  are  devised  in  strict 
settlement  would  make  any  difference  seems  doubtful ;  at  any 
rate  it  would  not  where  the  testator  himself  contemplates  the 
mortgages  as  subsisting  from  generation  to  generation.  Cootc 
V.  Lowndes,  10  Eq.  376, 

But  a  direction,  that  the  debts  are  to  be  paid  out  of  the 
personal  estate  or  out  of  any  particular  fund,  was  held  to  show 
a  contrary  intention.  Moore  v.  Moore,  1  D.  J.  &  S.  602  ;  Eno 
V.  Tatham,  3  D.  J.  &  S.  443 ;  32  L.  J.  Ch.  311 ;  MeUUh  v. 
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Valiins,  2  J.  &  H.  194  ;  Neti>man  v.  Wihon,  31  B.  38  ;  Maxwell    Chap.  xvn. 
V.  Hyslojp,  L.  R.  4  Eq.  407 ;  ib.  4  H.  L.  506.     See  Allen  v. 
AUen,  80  B.  395 ;  Porcher  v.  WUson,  14  W.  R.  1011. 

By  80  &  81  Vict.  c.  69,  however,  it  is  enacted  that  in  the  The  Amend- 
wills  of  testators  dying  after  the    81st  December,  1867,  a  so&sAict. 
declaration  that  debts  are  to  be  paid  out  of  the  personal  estate  ®'  ^^' 
is  not  to  be  deemed  a  declaration  of  intention  to  exonerate 
mortgaged  lands. 

Under  this  Act,  '*  if  a  testator  wishes  to  give  a  direction 
which  shall  be  deemed  a  declaration  of  an  intention  contrary 
to  the  rule  laid  down  by  Locke  King's  Act,  it  must  be  a 
direction  applying  to  his  mortgaga  debts  in  such  terms  as 
distinctly  and  unmistakably  to  refer  to  them  ; "  per  Giflfard, 
V.-C,  in  Nelson  v.  Page,  7  Eq.  25,  p.  28.  See  Allen  v.  Allen, 
80  B.  895 ;  Greated  v.  Greated,  26  B.  621. 

In  cases  governed  by  the  Act  of  1867,  a  direction  to  pay  Direction  to 
debts  out  of  a  mixed  fund  of  realty  and  personalty,  or  a  ^y^**^"' 
direction  to  pay  debts  out  of  the  personal  estate  in  exoneration 
of  the  real  estate,  or  a  charge  of  debts  on  certain  real  estate  in 
aid  of  the  personal  estate,  and  in  exoneration  of  the  other  real 
estate,  will  not  entitle  the  devisee  of  mortgaged  lands  to  have 
the  mortgage  discharged.  Gael  or  GaU  v.  Femvick,  22  W.  R. 
211;  48  L.  J.  Ch.  178;  In  re  Rossiter;  Rossiter  v.  Rossiter, 
18  Ch.  D.  855 ;  In  re  Newmarch ;  Newmarch  v.  Stoir,  9 
Ch.  D.  12 ;  EUiott  v.  Deorsley,  16  Ch.  D.  822  ;  and  see  the  Act 
of  1877,  supra,  p.  151. 

A  direction  to  pay  all  debts  of  every  kind,  including  specialty 
debts,  has  been  held  not  to  include  mortgage  debts.  Buckley 
V.  Buckley,  19  L.  R.  Jr.  544. 

Where  a  testator  charged  his  trade  debts  upon  his  residue,  charge  of 
and  after  the  date  of  his  will  deposited  the  title  deeds  of  real    ™  ®  ^  ® 
estate  with  his  bankers  to  secure  an  overdrawn  trade  account,  it 
was  held  that  the  charge  showed  a  contrary  intention.     In  re 
Fleck ;  Colston  v.  Roberts,  37  Ch.  D.  677. 

So  where  a  testator  charged  his  property  used  in  trade  with 
his  trade  debts,  and  his  residue  with  all  other  debts,  inasmuch 
as  the  trade  debts  included  debts  secured  by  mortgage,  it  was 
held  that  other  debts  charged  on  the  residue  also  included 
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debts  secured  by  mortgage.  In  re  Nerill ;  Robinson  v.  XeriUy 
59  L.  J.  Ch.  511 ;  62  L.  T.  864. 

Where  part  of  lands  subject  to  a  mortgage  is  specifically 
devised,  and  the  rest  given  to  the  residuary  devisee,  or  where  a 
life  interest  is  given,  and  the  remainder  is  given  to  the  residuary 
devisee,  there  is  no  evidence  of  an  intention,  that  the  mortgage 
is  to  be  borne  by  the  residuary  devisee.  Gibbins  v.  Eyden,  7  Eq. 
371 ;  Sackrille  v.  Smyth,  17  Eq.  153  ;  hi  re  Smith ;  Hannington 
V.  True,  38  Ch.  D.  195;  overruling  Brownson  v.  Lawrance, 
6  Eq.  1. 

The  further  question  may  arise  whether,  supposing  the 
testator  directs  the  mortgages  to  be  paid  out  of  a  specific  fund, 
the  devisees  will  be  entitled  to  exoneration  if  that  fund  is 
insufficient. 

It  would  seem,  where  the  fund  is  a  fund  of  personalty,  the 
devisees  will  not  be  entitled  to  exoneration  beyond  the  value  of 
the  fund.     RodJianse  v.  Mold,  13  W.  R.  854  ;  35  L.  J.  Ch.  67. 

On  the  other  hand,  it  is  laid  down  by  Lord  Bomilly  in  AU^n 
V.  Allen,  30  B.  403,  that  where  a  mortgage  on  Whiteacre  is 
directed  to  be  paid  out  of  Blackacre,  the  mortgagee  is  entitled 
to  exoneration  out  of  the  personal  estate  in  the  first  place, 
as  the  Act  only  directs  that  the  mortgaged  land  shall  be 
primarily  liable,  and  does  not  alter  the  ordinary  rules  of 
administration  where  there  is  an  intention  that  it  should  not 
be  so  liable.  But  qiuere  whether  the  decision  above  cited  and 
this  dictum  are  reconcilable ;  and  see  Smith  v.  Moreton,  37 
L.  J.  Ch.  6 ;  Corballis  v.  Corballis,  9  L.  R.  Jr.  309. 

It  would  seem,  that  where  mortgages  are  directed  to  be  paid 
and  the  personalty  is  insufficient  to  pay  them,  the  several 
lands  bear  only  the  mortgages  secured  upon  them,  and  not  a 
proportionate  share  of  all  the  mortgages*.  Wisden  v.  Wisden, 
5  Jur.  N.  S.  455. 


Mortgaged 
estate 
deviBed.  to 


Incidence  of  Debt  as  regards  Different  Properties 

Mortgaged. 

Where  different  portions  of  an  estate  subject  to  a  mortgage 
are  devised  to  different  persons,  the  devisees  must  contribute 
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rateably  to  pay  the  mortgage  according  to  the  value  of  the    Chap.  xvii. 
portions  devised    to  them.     In  re  Xeirniarch  ,•  Xenmairh  v.  different 
Storr,  9  Ch.  D.  12.  ^'^'''' 

The  same  rule  applies  if  the  mortgage  comprises  real  and  Realty  and 
personal  property.     The  devisees  of  the  land  and  the  legatees  mortgaged 
of  the  personalty  contribute  rateably.      Trestrail   v.    Mason,  ^ge^^e^. 
7  Ch.  D.  655. 

Where  several  properties  are  mortgaged  contemporaneously  Collateral 
by  diflferent  deeds,  the  fact  that  one  of  the  mortgages  is  called  a  ™<'''*«age> 
collateral  security  will  not  throw  the  mortgage  debt  primarily 
on  the  property  comprised  in  the  other  mortgage.     Early  v. 
Early,  16  Ch.  D.  214 ;  In  re  Athill,  16  Ch.  D.  211. 

Where  a  testator  mortgages  certain  land  and  then  mort-  Successive 
gages  other  land  for  the  same  debt  atid  further  advances,  the  ™°"^*^®*- 
whole  amount  due  will,  as  between  the  devisees  of  the  different 
lands,  be  treated  as  one  debt,  and  must  be  borne  rateably  by 
the  various  properties  unless  it  is  shown  that  the  land  first 
charged  was  intended  to  be  the  primary  securitj^  for  the 
amount  advanced  prior  to  the  second  mortgage.  Leonino  v. 
Leonino,  10  Ch.  D.  460,  where  the  cases  of  Lipscomb  v. 
Lipscomb,  7  Eq.  501,  and  De  Rochefoii:  v.  Dawes,  12  Eq.^40, 
are  discussed  ;  and  see  Stnnger  v.  Harper,  26  B.  38  ;  Evans  v. 
Wyatt,  31  B.  217. 

Where  a  portion  of  lands  subject  to  a  charge  is  conveyed 
by  a  voluntary  deed,  containing  only  a  covenant  for  further 
assurance,  and  the  rest  is  devised,  the  lands  conveyed  and 
devised  must  bear  the  charge  rateably.  Ker  v.  Ker,  I.  E. 
4  Eq.  15. 

Shares  subject  to  a  general  lien  of  the  company  for  debts 
due  by  the  shareholder  do  not  contribute  rateably  with 
property  comprised  in  a  specific  security  for  money  borrowed 
from  the  company.  In  re  Dunlop  ;  Ihinlop  v.  Dunlop,  21 
Ch.  D.  583. 

Locke  King's  Act  and  the  amending  Acts  do  not  afi^ect  the  Manhaiiing. 
doctrine  of  marshalling ;  so  that  an  annuitant  whose  annuity 
is  charged  only  on  land  which  is  subject  to  a  mortgage  may 
stand  in  the  shoes  of  the  mortgagee  as  against  the  personal 
estate.     Buckley  v.  Buckley,  19  L.  E.  Jr.  544. 
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VI.  Ebnts,  Profits,  and  Income. 


Preeent  devise. 


Specific 
bequest. 


Future  devise 
does  not  carry 
the  inter- 
mediate rents. 


Contingent 

specific 

bequests. 


Property  set 
apart  carries 
income. 


1.  A  present  devise  of  lands  being  specific  carries  the  rents 
and  profits  from  the  death  of  the  testator. 

2.  A  specific  bequest,  if  vested,  carries  all  the  income  and 
profits  which  may  accrue  upon  ii  after  the  testator's  death. 
Clive  V.  Clire,  Kay,  600 ;  Maclaren  v.  Stainton,  3  D.  F.  &  J.  202 ; 
and  see  Carron  C(mpany  v.  Hunter,  L.  E.  1  H.  L.  Sc.  362. 

3.  A  future  devise  of  lands,  whether  the  fee  is  vested  in 
trustees  or  is  in  abeyance,  does  not  carry  the  intermediate 
rents  and  profits,  which  pass  either  under  the  residuary 
clause,  if  there  is  one,  or  to  the  heir.  Hopkins  v.  Hopkins y 
Ca.  t.  Talb.  45;  1  Ves.  Sen.  268;  1  Atk.  681;  Dvjffi<dd 
V.  Duffield,  3  Bl.  N.  S.  260 ;  Percival  v.  Perciral,  9  Eq.  386 ; 
In  re  Edclels'  Trusts^  11  Eq.  559 ;  see,  however,  Best  v. 
Donmall,  40  L.  J.  Ch.  160. 

The  intermediate  rents  are  undisposed  of  till  the  actual 
birth  of  the  devisee.  Richards  v.  liichards,  Jo.  754  ;  Mowlem's 
Trust,  18  Eq.  9 ;  see  Rawlins  v.  RawlinSy  2  Cox,  425 ; 
Goodale  v.  Gaivtharue,  2  W.  E.  680 ;  2  Sm.  &  G.  375. 

Ii  the  devise  is  to  the  members  of  a  class  who  attain 
twenty-one,  the  first  who  attains  twenty-one  takes  the  whole 
of  the  rents  until  another  member  of  the  class  attains 
twenty-one  and  so  on.  In  re  Averill;  Salslniry  v.  Ihwkle, 
(1898)  1  Ch.  523. 

4.  A  contingent  specific  bequest  of  chattels  real  or  per- 
sonalty, where  the  subject-matter  of  the  gift  is  not  directed  to 
be  set  apart  from  the  rest  of  the  estate,  will  not  carry  the 
intermediate  profits,  except  perhaps  in  the  case  of  a  person 
who  would  be  entitled  to  interest  on  a  general  legacy  fi'om  the 
testator's  death.  See  post,  p.  166  et  scq. ;  Holmes  v.  PrescoU^ 
12  W.  K.  636  ;  33  L.  J.  Ch.  264 ;  Guthrie  v.  Walrond,  22 
Ch.  D.  673 ;  see  Wright  v.  Warren,  4  De  G.  &  S.  367. 

"Where  leasehold  or  other  personal  property  is  given  to 
trustees  upon  certain  trusts,  or  is  otherwise  directed  to  be 
set  apart  from  tlie  rest  of  the  testator's  estate  it  carries  the 
income.   Boddy  v.  Danes,  1  Kee.  362 ;  Dundas  v.  Wolfe  Murray, 
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1  H.  &  M.  426 ;  Jolimou  v.  O'NeiU,  B  L.  R.  Ir.  476 ;  In  re  ^^P-  ^^- 
Medlock ;  Ruffle  v.  Medlock,  55  L.  J.  Ch.  788  ;  54  L.  T.  828 ; 
In  re  Snaith  ;  Snaith  v.  SnaitK  42  W.  K.  468 ;  71  L.  T.  318  ; 
In  re  Clements  ;  Clements  v.  Pearsall,  (1894)  1  Ch.  665  ;  In  re 
Woodin ;  Woodin  v.  Glass,  (1895)  2  Ch.  309,  where  Fumeaux 
V.  Rucker,  W.  N.  (1879),  135  is  considered. 

A  fund  which  has  been  severed  for  the  benefit  of  a  tenant 
for  life  and  remainderman  carries  the  interest  accruing 
between  the  death  of  the  tenant  for  life  and  the  vesting  in 
the  remainderman.     Kidman  v.  Kidman,  40  L.  J.  Ch.  359. 

So,  too,  an  appointed  fund  carries  the  intermediate  interest. 
Long  V.  Orenden,  16  Ch.  D.  691. 

To  entitle  the  legatees  of  a  severed  fund  to  interest  before 
the  time  of  payment,  the  severance  must  take  place  by  virtue 
of  directions  given  by  the  testator  with  reference  to  the  fund. 
A  fund  set  aside  by  the  executors,  merely  because  the  rest  of 
the  estate  has  become  distributable,  does  not  carry  interest. 
Pesting  v.  Allen,  5  Ha.  578 ;  In  re  Jndkin's  Trusts,  25  Ch.  D. 
J48  ;  In  re  Inman ;  In  man  v.  Rolls,  (1893)  3  Ch.  518. 

5.  A  future  residuary  devise,  or  a  devise  subject  to  prior  Future 
limitations  which  may  or  may  not  take  effect,  will  not  carry  ^y\^^ 
intermediate  rents  and  profits.     Hodgson  v.  Countess  ofBective, 

1  H.  &  M.  876 ;  12  \V.  R.  625  ;  10  H.  L.  656 ;  Wade  Gery  v. 
Handli^,  1  Ch.  I).  658  ;  8  Ch.  D.  874 ;  overruling  Sidney  v. 
WUmer,  4  D.  J.  &  S.  84. 

6.  A  contingent  residuary  gift  of    personalty  carries  the  A  future 
intermediate  interest  during  the  period  allowed  for  accumu-  ^uert^caiTies 
lation.      Green  v.  Ekins,  2  Atk.  473  ;  Drakeley's  Estate,  19  B.  ^^^V"^^- 
895  ;  Countess  of  Bertive  v.  Hodgson,  12  W.  E.  625  ;  10  H.  L.  interest. 
656;  Re  Linda;  Askin  v.  Ferguson,  59  L.  T.  462. 

The  case  of  Green  v.  Tribe,  27  W.  E.  89,  appears  to  be 
inconsistent  with  Countess  of  Bective  v.  Hodgson,  unless  it  can 
be  supported  on  the  ground  that  the  income  of  residuary 
personalty  bequeathed  to  a  class  is  undisposed  of  until  a 
member  of  the  class  comes  into  being. 

Chattels  real  comprised  in  a  residuary  gift  follow  the  same 
rule  as  personalty  proper.  Hodgson  v.  Countess  of  Bective, 
1  H.  &  M.  876  ;  10  H.  L.  656. 
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Fund  carrying 
income  given 
to  a  class. 


7.  If  realty  and  personalty  are  blended  in  a  future  residuary 
gift,  though  the  realty  may  not  be  directed  to  be  sold,  so  as  to 
create  a  mixed  fund,  intermediate  profits  will  pass.  Genery  v. 
Fitzgerald,  Jac.  468;  Glanvill  v.  Glanvill,  2  Mer.  38;  Ackers 
V.  Phipvs,  9  Bl.  N.  S.  481 ;  3  CI.  &  F.  665 ;  see  In  re 
Towmend's  Estate  ;  Tonnsend  v.  Townsend,  34  Ch.  D.  357. 

This  rule  applies  though  the  realty  and  personalty  are  given 
in  separate  clauses,  if  both  are  intended  to  go  in  the  same 
way.  In  re  Duvible  ;  Williams  v.  Murrell,  23  Ch.  D.  360 ;  In 
re  Biirton's  Will ;  Banks  v.  Heaven,  (1892)  2  Ch.  38. 

But  the  rule  does  not  apply  where  some  of  the  limitations 
of  the  realty  and  personalty  are  distinct.  lie  Williams ; 
Spencer  v.  Brighoiise,  54  L.  T.  831. 

Where  real  and  personal  estate  were  devised  on  trust  to  sell 
and  pay  the  income  to  A  for  life,  and  after  his  death  in  trust 
for  his  children,  and  A*s  life  interest  was  void,  and  he  had 
no  children  living,  it  was  held  that  during  A's  life,  and 
so  long  as  he  had  no  children,  the  income  was  undisposed 
of.  In  re  Townsend's  Estate  ;  Tmvnsend  v.  Townsend,  3^ 
Ch.  T).  356.  " 

8.  Personalty  to  be  laid  out  in  land,  or  realty  to  be  con- 
verted, follows  the  rules  of  personalty  and  realty  respectively. 
Countess  of  Bective  v.  Hodgson,  10  H.  L.  656. 

9.  Where  there  is  a  gift  to  a  class  of  a  fund,  which  carries 
intermediate  income,  the  following  further  rules  apply  : — 

a.  If  the  members  of  the  class  take  vested  interests  at 
birth,  the  income  is  divisible  among  those  members  of  the 
class  who  are  for  the  time  being  in  existence.  A  member  of 
the  class  is  entitled  to  income  only  as  from  his  birth. 
Shepherd  v.  Ingram,  Amb.  448 ;  Mills  v.  NoiTis,  5  Ves.  335. 

b.  If  the  gift  is  to  members  of  the  class  who  attain 
twenty-one,  a  member  of  the  class  who  has  attained  twenty- 
one  is  entitled  to  the  income  upon  his  share,  having  regard  to 
the  number  of  members  of  the  class  then  in  existence,  but 
without  regard  to  the  possibility  of  other  members  of  the 
class  being  subsequently  born.  Haivldns  v.  Combe,  1  B.  C.  C. 
335  ;  Brandon  v.  Aston,  2  Y.  &  C.  C.  30 ;  Mainivaring  v^ 
Beever,  8  Ha.  44 ;  Rochford  v.  Hnckman,  9  Ha.  475  ;  In  re 
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Holford ;  Holford  v.  Holford,  (1894)  3  Ch.  30  ;  In  re  Jeffery ;    Cliap.  xvn. 
Arnold  v.  Burt,  (1895)  2  Ch.  577. 

It  follows  that  if  a  second  member  of  the  class  is  born 
during  the  minority  of  the  first,  the  whole  income  until  the 
birth  of  the  second  member  belongs  to  the  first  if  he  attains 
twenty-one.  If  this  were  not  so,  difficulties  would  arise  in 
applying  the  income  for  maintenance  until  the  limits  of  the 
class  are  ascertained.  See  Mills  v.  Norris,  5  Ves.  335  ;  Scott 
V.  Earl  of  Scarhoroiufh,  1  B.  154. 

But  a  member  of  the  class  who  has  attained  twenty-one, 
there  being  other  members  of  the  class  in  existence  under 
twenty-one,  is  only  entitled  to  the  income  of  his  share,  having 
regard  to  the  number  of  members  of  the  class  for  the  time 
being  in  existence.  Brandon  v.  Aston,  2  Y.  &  C.  C.  30 ;  In  re 
Burton's  Will;  Banks  v.  Heaven,  (1892)  2  Ch.  38;  In  re 
Holford;  Holford  v.  Holford,  (1894)  3  Ch.  30;  see  In  re 
Jeffery ;  Btirt  v.  Arnold,  (1891)  1  Ch.  671,  where  the  decision 
was  founded  upon  an  erroneous  report  of  Furneanj-  v.  Rncker, 
W.  N.  1879, 135 ;  In  re  Adams;  Adumsy.  Adams,  (1893)  1  Ch.  329. 

10.  Where  there  is  a  gift  to  the  members  of  a  class  who  Fund  not 
attain  twenty-one  of  a  fund  or  property  which  does  not  carry  income  given 
the  intermediate  income,  it  would  seem  that  the  members  of  ***  *  ^^^^' 
the  class  who  have  for  the  time  being  attained  twenty-one  are 
entitled  to  the   whole  income,  though  there  may  be  other 
members  of   the  class  in  existence  who   have  not  attained 
twenty-one.     Stone   v.    Harrison,    2   Coll.    715 ;  Furneaiuc  v. 
Enclcer,  W.  N.  1879,  135,  as  explained  in  In  re  Burton's  IVilV; 
Banks  v.  Heaven,  (1892)  2  Ch.  38,  p.  46  ;  and  In  re  Adams  ; 
Adams  v.  Adams,  (1893)  1  Ch.  329,  p.   331 ;  see,  too,  In  re 
Woodhi  ;   Woodin  v.  Glass,  (1895)  2  Ch.  309. 

VII.  What  is  Income  of  Specific  Gift — Apportionment. 

The  question  often  arises  what  are  profits  accruing  after  the 
testator's  death. 

The  profits  of  a  partnership,  declared  after  the  testator's  Partnership 
death,  for   a  period   ending   in    his  lifetime,  belong  to   the 
testator's  estate,  and   not  to   the    legatee   of  the  testator's 

T.'VV.  m 
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interest  in  the  basiness.  Ihhotson  v.  Elain,  L.  R.  1  Eq.  188  ; 
Browne  v.  Collins,  12  Eq.  586. 

On  the  other  hand,  the  profits  of  a  partnership  declared 
after  the  testator's  death  for  a  period  partly  before  and  partly 
after  the  death  are  income,  and  go  to  the  legatee.  Brmcne  v. 
Collins,  supra.     See,  too,  Johnston  v.  Moore,  27  L.  J.  Ch.  453. 

A  debt  is  to  be  considered  as  the  profits  of  the  year  in 
which  it  is  paid.  Maclaren  v.  Stainton,  3  D.  F.  &  J.  202; 
Edmond-son  v.  Crosthwaite,  34  B.  30. 

A  dividend  or  bonus  on  shares  declared  in  the  testator's 
lifetime,  though  not  payable  until  after  his  death,  is  capital  of 
the  estate.  Wiight  v.  Titckett,  1  J.  &  H.  266 ;  Lock  v.  VenahUs, 
27  B.  598 ;  De  Gendre  v.  Kent,  4  Eq.  282. 

And  it  would  seem  that  a  dividend  declared  after  the  death 
for  a  period  expiring  before  the  death  is  also  capital.  If  the 
dividend  is  declared  for  a  period  partly  before  and  partly  after 
the  death,  then  if  the  Apportionment  Act  applies  the  dividend 
would  be  apportionable,  otherwise  it  is  income.  Jones  v.  Ogle, 
8  Ch.  192  ;  In  re  H<ypkins'  Trusts,  18  Eq.  696. 

In  some  cases  dividends  on  shares  declared  before  the 
death,  but  not  payable  till  afterwards,  and  dividends  declared 
after  the  death  for  a  period  before  the  death  have  been  held 
income,  but  these  cases  turned  upon  the  special  constitution 
of  the  companies.  Cliie  v.  Clire,  Kay,  600 ;  see  1  J.  &  H. 
266  ;  Bates  v.  Mackinley,  31  B.  280. 

Since  the  Apportionment  Act  (83  &  34  Vict.  c.  35)  rents, 
annuities,  dividends,  and  other  periodical  payments  in  the 
nature  of  income  are  to  be  considered  as  accruing  from  day  to 
day,  and  are  apportionable  where  the  testator  dies  between 
two  rent  days. 

Sect.  5  defines  dividends  as  including  all  payments  made  by 
the  name  of  dividend,  bonus,  or  otherwise  out  of  the  revenue 
of  trading  or  other  public  companies,  whether  such  payments 
shall  l)(e  usually  made  or  declared  at  any  fixed  times  or  other- 
wise ;  but  they  do  not  include  payments  in  the  nature  of  a 
return  or  reimbursement  of  capital. 

The  Act  has  been  held  to  apply  to  a  will  executed  before 
and  confirmed  by  a  codicil  executed  after  the  passing  of  the 
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Act.     Haslutk  v.  Pedley,  19  Eq.  271 ;    Constable  v.  Constable,    Chap.  xvn. 
48  L.  J.  Ch.  621 ;  see  Roseinyrave  v.  Bnrkey  I.  K.  7  Eq.  187. 

It  has  also  been  held  to  apply  to  the  will  of  a  testator  dying 
before  the  Act  came  into  operation.  In  re  Cline's  Estate,  18 
Eq.  213;  Patching  v.  Barnett,  28  W.  K.  886;  Lawrence  v. 
Lawrence,  26  Ch.  D.  795 ;  see  Jones  v.  Ogle,  8  Ch.  192. 

The  Act  applies  to  specific  as  well  as  to  residuary  devises. 
Capron  v.  Capron,  17  Eq.  288 ;  Pollock  v.  Pollock,  18  Eq.  329, 
overruling  Whitehead  v.  Whitehead,  16  Eq.  528;  see  A.-G.  v. 
Da/y,  I.  E.  8  Eq.  595. 

A  private  trading  partnership,  and  a  business  belonging  to  Profits  of 
the  testator,  are  not  within  the  Act.     Jones  v.  Ogle,  8  Ch.  192;  ^i^erahip. 
In  re  Cox's  Tnists,  9  Ch.  D.  159. 

A  limited  company  is  a  public  company  within  the  Act. 
In  re  Lysayht ;  Lysaght  v.  Lysaght,  (1898)  1  Ch.  115. 

And  an  insurance  company  not  incorporated  but  authorised 
by  special  Act,  to  sue  and  be  sued  has  been  held  to  be  a  public 
company  within  the  Act.  In  re  Griffith ;  Carr  v.  Griffith,  12 
Ch.  D.  655. 

Bonuses  or  surplus  profits  distributed  among  the  shareholders 
of  a  public  company  once  in  five  years  are  apportionable  under 
the  Act.     In  re  Griffith,  supra. 

In  determining  what  is  corptut  and  what  interest,  the  Appor- 
tionment Act  applies  as  well  between  tenant  for  life  and 
remainderman  as  where  in  certain  events  an  absolute  interest 
is  cut  down  to  a  life  interest.     Clive  v.  Clire,  7  Ch.  448. 

The  Act  does  not  apply  where  a  testator  directs  interest  to  Purchase  of 
be  paid  on  a  legacy  till  it  is  appropriated,  and  the  executors  dhidend™ 
purchase  stock  on  which  five  months'  interest  has  accrued. 
In  such  a  case  the  tenant  for  life  is  entitled  to  interest  up  to 
the  date  of  the  investment  and  to  the  whole  dividend.     In  re 
Clarke ;  Barker  v.  Perowne,  18  Ch.  D.  160. 

The  Act  does  not  apply  to  rent  payable  in  advance.    Ellis  v.  Sent  payable 
Rowbotham,  (1900)  1  Q.  B.  740.  '"^  ^^^""^^ 

The  Act  does  not  extend  to  any  case  in  which  it  is  expressly 

stipulated  that  no  apportionment  shall  take  place  (see  sect.  7). 

It  does  not,  therefore,  apply  if  there  is  a  direction  that  every 

share  given  by  the  will  shall   carry  the  dividend   accruing 
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Chap.  XVII.  thereon  at  the  testator's  death  (a) ;  or  if  the  gift  is  of  the 
whole  of  the  income  derived  under  a  particular  deed  (b). 
In  re  Lysaght,  supra  (a)  ;  Re  Meredith  ;  Stone  v.  Meredith,  78 
L.  T.  492  {h), 

\T[II.  Interest  on  General  Legacies. 

Conveyancing         Sect.  43  of  the  Conveyancing  and  Law  of  Property  Act, 
Act,  1881.        jgg^  (^4  ^  45  Yict.  c.  41),  provides  that  "where  any  property 

is  held  by  trustees  in  trust  for  an  infant  either  for  life  or  for 
any  greater  interest,  and  whether  absolutely  or  contingently 
on  his  attaining  the  age  of  twenty-one  years,  or  on  the  occur- 
rence of  any  event  before  his  attaining  that  age,  the  trustees 
may,  at  their  sole  discretion,  pay  to  the  infant's  parent  or 
guardian,  if  any,  or  otherwise  apply  for  or  towards  the 
infant's  maintenance,  education  or  benefit,  the  income  of  that 
property  or  any  part  thereof,  whether  there  is  any  other  fund 
applicable  to  the  same  purpose,  or  any  person  bound  by  law 
to  provide  for  the  infant's  maintenance  or  education  or  not." 

Effect  of  Sect.  43  of  the  Conveyancing  Act  does  not  make  a  legacy 

0*4?  t^^z^'  ^^  ^^  infant  at  a  future  time  carry  interest. 

The  income  therefore  cannot  be  applied  in  maintenance, 
unless  the  legacy  carries  interest.  In  re  Judkins  Trusts,  25 
Ch.  D.  743 ;  hi  re  Dickson  ;  Hill  v.  Grant,  28  Ch.  D.  291  ; 
29  Ch.  D.  331,  following  the  similar  decisions  under  Lord 
Cranworth's  Act  (23  &  24  Vict.  c.  145),  sect.  26;  In  re  Cotton, 
1  Ch.  D.  232;  In  re  George,  5  Ch.  D.  837. 

Interest  gifen        Where  a  legacy  is  contingent  or  payable  at  a  future  time, 

to  a  le^tee       ^^d  interest  is  given  in  the  meantime,  or  the  income  is  given 

vests  abso-  .  .  , 

luteiyasit        for  maintenance,  the  whole  interest  or  income  as  it  accrues 

accrues 

vests  absolutely  in  the  legatee.     Ilanis  v.  Finch,  M'Clel.  141 ; 

In  re  Peek's  Trust,  16  Eq.  221. 
Legacy  Where  a  legacy  is  charged  upon  land  only,  interest  is  payable 

?^d^r        ^^^  ^^^  testator's  death.     Spurway  v.  Glyn,  9  Ves.  483  ;  Shirt 

V.  Westby,  16  Ves.  393;  Pearson  v.  Pearson,  1  Sch.  &  Lef.  10. 
Legacy  ^^  immediate  legacy  charged  on  the  proceeds  of  sale  of 

charged  on        ]j^jj^  carries  interest  only  from  a  year  after  the  death,  but  if 

proceeds  of  */  ^ 

sale  of  Und.       the  legacy  is  given  at  the  death  of  the  tenant  for  life,  when 

the  land  is  to  be  sold,  it  carries  interest  from  the  death  of  the 
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tenant  for  life.     Turner  v.  BucL;  18  Eq.  301 ;  In  re  Waters ;  ^'^^^ 
Waters  v.  Boxer,  42  Ch.  D.  517. 

In  the  case  of  legacies  not  charged  on  land  only,  the  rule 
is  that  the  legacy  carries  interest  from  the  time  when  it  is 
payable  : — 

(A.)  Where  no  time  of  payment  is  fixed  : — 

General  legacies,  including  gifts  by  appointment  under  a 
power  vested  in  a  married  woman,  are  payable  at  and  carry 
interest  from  the  end  of  a  year  from  the  testator's  death • 
Tatham  v.  Drunimond,  2  H.  &  M.  262. 

In  the  same  way  in  the  case  of  a  gift  of  a  sum  of  money  Legacy  for 
to  one  for  life  with  remainders  over,  interest  begins  to  run  pemainder. 
from   the  end  of  a  year  from   the   testator's  death.     Gibson 
V.  Bott,  7  Ves.  89;  In  re   Whittaker ;   Whittaker  v.  mdttaker, 
21  Ch.  D.  657. 

Where  the  tenant  for  life  is  a  minor,  and  a  portion  of  the 
income  is  accumulated  during  the  minority,  the  accumulations 
belong  to  the  tenant  for  life ;  and  sect.  43  of  the  Convey- 
ancing Act,  1881,  does  not  convert  them  into  capital.  In  re 
Hiimphret/s ;  Humphreys  v.  Lerett,  (1893)  3  Ch.  1. 

Directions  that  a  legacy  is  to  be  paid  as  soon  as  possible,  Power  to 
or  that  it  is  not   to   be  payable   till   six  ^nonths  after  the  Jj^j^ne 
testator's  death,  or  that  it  is  to  be  paid  within  four  years  from  i»y™ent. 
his  decease,  do  not  alter  the  date  from  which  interest  will  run. 
Webster  v.  Hale,  8  Ves.  410;  Benson  v.  Maude,  6  Mad.  15; 
Varlet/  v.  Winn,  2  K.  &  J.  700;  Jauneej/  v.  A.-G.,  3  GiflF.  308; 
In  re  Olive ;  Olire  v.  Westerman,  32  W.  R.  608. 

W^here  there  is  a  clear  gift  of  a  legacy,  a  direction  to  pay  it  Direction  to 
out  of  a  particular  fund  when  received  will  not  alter  the  rule  fund  when 
that  the  legatee  is  entitled  to  interest  from  the  end  of  a  year  '^<»*^®<^- 
after  the  testator's  death.     Wood  v.  Penoyre,  13  Ves.  326 ;  see 
Kirkpatriek  v.  Bedford,  4  App.  C.  96. 

If  the  trust  to  pay  legacies  only  arises  after  the  fund  is  got  in, 
interest  is  not  payable  till  then.    Lord  v.  Lord,  L.  R.  2  Ch.  782. 

A  direction  to  apply  a  sum  for  building  a  church  when  it  is 
wanted,  without  interest  in  the  meantime,  will  not  deprive  the 
legacy  of  interest  if  payment  is  delayed  by  litigation.  Fisher 
v.  Brierley,  30  B.  268. 
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The  rule  as  to  interest  is  not  altered  by  the  fact  that  the 
legacies  are  charged  upon  personalty  and  a  reversionary 
interest  in  realty,  and  if  the  personalty  is  insuflBcient,  the 
legacies  nevei'theless  bear  interest  from  a  year  after  the  death. 
Freeman  v.  Sim2)8on,  6  Sim.  76 ;  Earl  of  Milltown  v.  French, 
4  CI.  &  F.  276 ;  10  Bl.  N.  S.  1 ;  In  re  Blachford ;  Bla<:hJord  v. 
Wordey,  27  Ch.  D.  676. 

But  this  is  not  the  case  where  the  fund  out  of  which  the 
legacy  is  primarily  payable  is  wholly  reversionary.  Earle  v. 
Bellingham,  24  B.  448;  Re  Ludlam;  Liullum  v.  Ltullam,  68 
L.  T.  330. 

Interest  upon  a  legacy  to  an  executor  as  such  runs  from  the 
time  when  he  assumes  the  office.  An  infant  cannot  assume 
the  office  till  he  attains  twenty-one.  Angermann  v.  Ford,  29 
B.  349;  Re  Gardner;  Lomj  v.  Gardner,  67  L.  T.  552;  41 
W.  R.  293 ;  3  K.  96. 

On  the  other  hand,  interest  is  payable  from  the  testator's 
death : — 

1.  Where  the  testator  is  the  father  or  in  hco  parentis  to  the 
legatee,  provided  the  latter  is  an  infant.     WUson  v.  Maddison, 

2  Y.  &  C.  C.  372. 

If  the  infant  is  in  ventre  at  the  testator's  death,  interest 
runs  only  from  his  birth.     Rawlins  v.  Rawlins,  2  Cox,  425. 

2.  Where  the  legatee,  though  a  stranger,  is  an  infant,  and 
maintenance  is  given  out  of  the  legacy.     Newman  v.  Buteson, 

3  Sw.  689. 

3.  Where  the  legacy  is  in  satisfaction  of  a  debt  of  the 
testator.     Clarke  v.  Sewell,  3  Atk.  99. 

A  legacy  to  a  wife  does  not  carry  interest  until  a  year  from 
the  death  (a),  even  if  given  in  lieu  of  jointure  or  in  lieu  of 
dower  and  freebench  (/>).  Stent  v.  Robinson,  12  Ves.  461 ; 
Lowndes  v.  Lowndes,  15  Yes.  301 ;  In  re  Pervt/ ;  Percy  v, 
Percy,  24  Ch.  D.  616 ;  In  re  Bignold ;  BUjnold  v.  Bujnold,  45 
Ch.  D.  496  {a) ;.  Elton  v.  Montacjne,  1  L.  J.  Ch.  (0.  S.)  212 ; 
In  re  Bir/nold  ;  Bignold  v.  Bifpiohl  45  Ch.  D.  496  (b). 

A  legacy  in  satisfaction  of  the  debts  of  another  person  will 
not  2mmd  facie  carry  interest  till  the  expiration  of  a  year  from 
the  testator's  death.     Askew  v.  Thompson,  4  K.  &  J.  620. 
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But  if  certain  property  is  to  be  applied  among  such  persons    ^•p-  ^^^• 
as  have  ''  any  just  or  indisputable  demand  "  upon  a  third 
person,  interest  will  be  payable  on  the  debts  as  far  as  the  fund 
will  go.     Aston  V.  Gregory,  6  Ves.  151. 

(B.)  Where  a  time  for  payment  is  fixed  : — 

A  legacy  payable  at  a  future  day,  whether  vested  or  not.  When  a  time 
carries  interest  only  from  the  time  fixed  for  its  payment,  fixed,  interest 
Lhyd  V.  WilUams,  2  Atk.  108 ;  Heath  v.  Pei^^,  3  Atk.  101 ;  Jhen.^"" 
Crickett  v.  DoWy,  3  Ves.  10 ;   Tyrrell  v.   Tyrrell,  4  Ves.  1 ; 
Festing  v.  AUen,  6  Ha.  575 ;    Gotch  v.  Foster,  5  Eq.  311 ; 
Lord  v.   Lord,   L.   E.   2    Ch.   782 ;    Holmes    v.    Crispe,    18 
L.  J.  Ch.  439. 

If  the  residuary  legatee  has  a  discretion  to  postpone  pay- 
ment for  a  given  period  and  he  exercises  it,  interest  runs 
only  from  the  end  of  the  period.  Thomas  v.  A.-G.,  2 
Y.  &  C.  Ex.  525. 

If  the  time  for  payment  arrives  in  the  testator's  lifetime, 
interest  runs  from  his  death.  Coventry  v.  Higgins,  14  Sim. 
30;  Picktvick  v.  Gibbes,  1  B.  271. 

The  personal  representatives  of  a  legatee  entitled  to  a  vested 
legacy  stand  in  no  better  position  than  the  legatee ;  therefore, 
where  a  time  for  payment  is  fixed  and  the  legatee  would  not 
have  been  entitled  to  interest  in  the  meantime,  the  legacy  is 
not  payable  to  the  personal  representatives  till  the  time  when 
it  would  have  been  payable  to  the  legatee.  Chester  v.  Painter, 
2  P.  W.  886 ;  lioden  v.  Smith,  Amb.  588 ;  Maker  v.  T^aher,  1 
L.  E.  Ir.  22. 

But  though  a  period  is  appointed  for  payment,  or  the  legacy  Exceptions. 
is  contingent,  interest  runs  from  the  death : — 

1.  Where  the  legatee  is  an  infant  child  of  the  testator,  or  Testator  in 
an  infant  to  whom  the  testator  has  placed  himself  in  loco  to  an  infant. 
parentis,  and  the  will  provides  no  other  maintenance,  whether 
the  legacy  be  vested  or  contingent.  Harvey  v.  Hairey,  2  P.  W. 
21 ;  Incledon  v.  NoHhcote,  3  Atk.  482,  438 ;  Donovan  v. 
Needham,  9  B.  164;  May  v.  Potter,  25  W.  E.  507;  see  Mole 
v.  Mole,  1  Dick.  310. 

If  the  testator  has  made  a  provision  for  the  maintenance  of  Provision  for 

maintenance. 

his  infant  children,  interest  only  runs  from  the  time  when  the 
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Chflp.  XYII. 


General 
intention  to 
provide  main* 
tenance. 


Future  gift  of 
principal  with 
interest. 


Vested  legacy 
divested. 


legacy  is  payable.     Hearle  v.  Greenbanky  8  Atk.  695,  716 ; 

1  Ves.  Sen.  298 ;    Wynch  v.   Wynch,  1  Cox,  433 ;  see  In  re 
George,  5  Ch.  D.  837. 

Apparently  a  gift  of  residue  to  the  children,  the  income  of 
which,  by  virtue  of  the  Conveyancing  Acts,  would  be  applicable 
for  their  maintenance,  would  not  alter  the  rule.  In  re  Moody; 
Woodroffe  v.  Moody,  (1895)  1  Ch.  101. 

A  power  to  raise  part  of  the  expectant  share  of  a  child  and 
apply  the  same  for  his  advancement,  preferment  or  benefit, 
does  not  alter  the  rule.  In  re  Moody ;  Woodroffe  v.  Moody,  supra. 

Where  there  is  provision  for  maintenance  during  part  of  the 
minority,  interest  on  the  legacy  will  be  allowed  during  the 
rest.  Cliambers  v.  Goldwin,  11  Ves.  1 ;  Martin  v.  Martin, 
L.  E.  1  Eq.  369 ;  see  Cusack  v.  JeUicoe,  22  W.  R.  344. 

2.  If  the  infant  legatee  is  a  stranger,  but  the  income 
is  given  for  maintenance,  interest  runs  from  the  death. 
In  re  Richards,  8  Eq.  119 ;  Chidgey  v.  Wliitby,  41  L-  J. 
Ch.  699. 

3.  Upon  similar  grounds,  where  the  legatees  are  strangers, 
if  a  general  intention  is  expressed  of  providing  for  their  main- 
tenance out  of  their  legacies,  interest  runs  from  the  death. 
Pett  V.  Fellows,  1  8w.  661,  n. ;  Lambert  v.  Parker,  Coop.  t. 
Eldon,  143 ;  Leslie  v.  Leslie,  LI.  &  G.  t.  Sug.  1. 

The  fact  that  maintenance  is  given  in  one  particular  event 
which  does  not  happen,  is  not  enough.  Festing  v.  Alkn,  5 
Ha.  675: 

Where  there  is  a  future  gift  of  principal  "  with  interest," 
interest  is  calculated  from  the  end  of  a  year  after  the 
testator's  death  till  the  time  of  payment.     Knight  v.  Knight, 

2  S.  &  St.  490. 

Where  a  vested  legacy  is  given  to  an  infant,  and  no  time  of 
payment  is  fixed,  and  the  legacy  is  given  over  upon  a  con- 
tingency, the  infant  or  his  representatives  are  entitled  to  the 
interest  which  has  accrued  due  till  the  contingency  happens. 
Taylor  v.  Johnson,  2  P.  W.  504  ;  Barber  v.  Barber,  3  M.  &  Cr. 
688 :  Mills  v.  Robarts,  1  R.  &  M.  555. 

The  provisions  of  Lord  Cran worth's  Act  (23  &  24  Vict, 
c.  145),  sect.  26,  and  the  Conveyancing  Act,  1881,  sect.  43, 
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sub-s.  (2),  enabling  trustees  to  apply  the  income  of  infants'  ^^^P-  ^^^* 
property  towards  their  maintenance,  and  directing  the  residue 
to  be  accumulated  for  the  benefit  of  the  persons  ultimately 
entitled  to  the  property,  do  not  alter  the  law  so  as  to  deprive 
the  representatives  of  the  infant  of  accumulations  made  before 
the  gift  over  takes  effect.  In  re  Buckleifs  Trusts^  22  Ch.  D. 
588;  In  re  IVdls;  Wells  v.  Wells,  43  Ch.  D.  281;  In  re 
Humphreys ;  Humphreys  v.  Lerett,  (1893)  3  Ch.  1. 

The  person  taking  a  vested  interest  under  the  gift  over,  no 
condition  as  to  payment  being  annexed  to  his  gift,  is  entitled 
to  interest  from  the  time  when  the  gift  over  takes  effect,  or 
from  a  year  after  the  testator's  death,  whichever  period  is 
latest.     Laundy  v.  WUUamsy  2  P.  W.  481. 

The  rate  of  interest   allowed  is  4  per  cent.,  and   as  the  Bate  of 
rate  is  fixed  by  rule  of  Court  (Order  55,  rule  64)  it  cannot  be  *    '^  * 
altered  except  by  rule.     It  appears  to  be  settled  that  that  rate 
only  will  be  allowed  though  the  personalty  is  in  a  country 
where   the   current   rate   of  interest  is   higher.      Bourke  v. 
RickettSy  10  Yes.  330;  Hamilton  v.  Dallas,  38  L.  T.  215. 

A  direction  to  pay  interest  at  the  rate  of  3  per  cent,  half- 
yearly,  gives  the  legatees  interest  at  6  per  cent,  per  annum. 
Re  Booker ;  Booker  v.  Booker,  54  L.  T.  239. 

In  the  case  of  a  power  to  direct  portions  to  be  raised  out  of  Interest  on 
land,  if  the  power  enables  the  donee  to  direct  whether  the  ^ 
portion  is  to  be  raised  or  not,  he  may  also  fix  the  rate  of 
interest. 

But  if  the  power  merely  enables  the  donee  to  distribute  the 
portions,  only  the  ordinary  rate  of  interest  can  be  allowed, 
namely,  4  per  cent,  in  the  case  of  land  in  England,  5  per 
cent,  in  the  case  of  land  in  Ireland.  Balfour  v.  Cooper, 
28  Ch.  D.  472. 

If  the  power  authorises  the  appointment  of  interest  the 
donee  may,  if  it  is  beneficial  for  the  infants,  direct  the  portions 
to  carry  interest  to  be  payable  to  himself  as  the  guardian  of 
his  children.  In  re  De  Ifoffhton  ;  De  Hof/hton  v.  De  Hoyhton, 
(1896)  2  Ch.  885. 

With  regard  to  arrears  of  interest  in  cases  where  the  Statute  Arreare  of 
of  Limitations  does  not  apply,  the  Court  will,  in  cases  of  delay,  ^"  ^^ ' 
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Chap.  XVII.    follow  the  analogy  of  the  statute,  and  allow  only  six  years 
arrears  to  be  recovered.     Thomson  v.  Eastwood,  2  App.  C.  215. 


From  what 
time  axmuities 
are  payable. 


Sam  to  pro- 
duce annuity. 


Arrears  of  an 
annuity  do 
not  carry 
interest. 


IX.  Payment  of  Annuities. 

An  annuity  begins  to  run  from  the  death  of  the  testator ; 
the  first  payment  is  therefore  due  at  the  end  of  a  year  unless 
the  annuity  is  directed  to  be  paid  monthly  or  quarterly,  in 
which  case  instalments  are  payable  at  the  end  of  the  first 
month  or  quarter.     Hoti/fhton  v.  Franklin,  1  S.  &  St.  390. 

If  payment  on  stated  quarterly  days  is  directed,  a  proportional 
part  is  payable  on  the  first  quarterly  day.  WiUiams  v.  Wilson, 
5  N.  E.  266. 

If  the  first  payment  of  an  annuity  payable  quarterly  is 
directed  to  be  made  at  the  end  of  eighteen  months,  a  quarter's 
instalment  is  payable  at  that  time.  Irvin  v.  Ironmonger, 
2  E.  &  M.  531. 

As  to  the  postponement  of  an  annuity  till  debts  and  legacies 
are  paid,  see  Astley  v.  Earl  of  Essex,  6  Ch.  898  ;  Rawson  v. 
M'Cansland,  I.  E.  7  Eq.  284  ;  22  W.  E.  145. 

Where  a  sum  of  money  is  directed  to  be  invested  in  the 
purchase  of  an  annuity,  the  gift  is  to  be  considered  as  a  legacy 
payable  at  the  end  of  a  year.  In  re  Friend ;  Fnend  v.  Young, 
78  L.  T.  222  ;  Gibson  v.  Bott,  7  Ves.  89. 

Arrears  of  an  annuity  will  not  as  a  rule  carry  interest. 
Batten  v.  Earnley,  2  P.  W.  163  ;  Anderson  v.  Dtcyer,  1  Sch.  & 
Lef.  301  ;  Martin  v.  Blake,  8  Dr.  &  War.  125 ;  Taylor  v. 
Taylor,  8  Ha.  120 ;  Torre  v.  Browne,  5  H.  L.  555 ;  WheateUy 
V.  Daries,  24  W.  E.  818. 


Legacy  duty — 
what  amounts 
to  a  gift  free 
from  duty. 


Direction  to 
pay  legacy 
duty. 


X.  Legacy  Duty  and  Income  Tax. 

Legacy  duty,  in  the  absence  of  a  direction  to  the  contrary, 
is  in  all  cases  payable  by  the  legatee  even  though  the  legacy 
is  to  a  creditor  in  discharge  of  a  debt  due  from  a  third  person. 
Foster  v.  Ley,  2  Sc.  438 ;  2  B.  N.  C.  269. 

A  direction  to  pay  legacy  duty  does  not  include  succession 
duty  payable  in  respect  of  leaseholds.  In  re  Johnston ; 
Cockerell  v.  Earl  of  Essex,  26  Ch.  D.  538. 


LEGACY    DUTY.  171 

A  general  direction  in  the  will  to  pay  all  legacies  free  of    Chap.  xvii. 
deduction  for  tax  or  duty  will   include   legacies   given   by  a 
codicil.     Byne  v.  Carrey,  2  Cr.  &  Mee.  603 ;  4  Tyr.  479.     See 
Kirkpatrick  v.  Bedford,  4  App.  C.  96. 

But  a  direction  in  the  will  to  pay  the  duty  on   legacies  Legacies 
"herein  given''  will  not  include  legacies  given  by  a  codicil. 
Early  v.  Benbow,  2  Coll.  364 ;  GiUooly  v.  Plunkett,  9  L.  E.  Ir. 
824.     See  Bonner  v.  Bonner,  13  Ves.  378 ;  Hadhnrn  v.  Jervis, 
3  B.  450. 

In  some  cases,  however,  such  words  as  **  foregoing  legacies  " 
or  "  herein  mentioned  "  have  upon  the  general  intention  been 
extended  to  legacies  given  by  a  codicil.  WilUams  v.  Hughes, 
24  B.  474 ;  Jauncey  v.  A.-G.,  3  Giff.  308. 

A  direction  to  pay  legacies  free  of  duty  is  not  necessarily 
limited  to  pecuniary  legacies,  but  may  include  a  debt  which  is 
forgiven,  and  stock  legacies  and  specific  legacies.  Morris  v. 
lArie,  11  L.  J.  Ch.  172 ;  Ansley  v.  Cotton,  16  L.  J.  Ch.  55  ; 
In  re  Johnston ;  Cockerell  v.  Earl  of  Essex,  26  Ch.  D.  538. 

A  direction  to  pay  the  legacy  duty  on  the  legacies  and 
bequests  given  by  the  testator  has  been  held  not  to  include  the 
duty  on  the  proceeds  of  sale  of  realty  directed  to  be  sold  and 
held  on  certain  trusts.     White  v.  Lake,  6  Eq.  188. 

Legacies  given  free  from  deduction  or  free  from  expense,  or  ^rec  from 

,      ,  deductions. 

free  from  charge  or  liability,  are  free  from  duty.  Barksdale  v. 
GilliaU,  1  Sw.  652;  Courtoy  v.  Vincent,  T.  &  E.  433;  Gosden 
V.  DotUnU,  1  M.  i&  K.  56 ;  Lonch  v.  Peters',  1  M.  &  K.  489  ; 
Wai'hnck  v.  Varley,  30  B.  241  ;  see  t^tmi:  v.  Darenpoi-t, 
5  B.  &  Ad.  357 ;  2  Nev.  &  M.  835  ;  and  see  Turner  v. 
Mxdlineiix,  1  J.  &  H.  334. 

A  sum  to  be  paid  without  any  deduction  is  free  from  estate 
duty  and  from  settlement  estate  duty.  In  re  Parker-Jervis  ; 
Salt  V.  Locker,  (1898)  2  Ch.  642;  Li  re  Mai-yon-Wilsm  ; 
Wilson  V.  Maryon^WUson,  (1900)  1  Ch.  565. 

A  direction  to  pay  the  duties  **  payable  by  law  out  of  my 
estate  "  does  not  include  settlement  estate  duty.  Be  Lewis ; 
Lewis  V.  Smith,  82  L.  T.  291. 

A  gift  of  a  clear  or  net  sum  or  annuity  is  a  gift  clear  of  Gift  of  a 
legacy  duty.     Gude  v.  Mumford,  2  Y.  &  C.  Ex.  448;  Haynes     ^^^    **""** 
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Chap.  xvn.  V.  Haynes,  8  D.  M.  &  G.  590 ;  In  re  Currie ;  Bjorkman  v. 
Lord  KimherUy,  57  L.  J.  Ch.  748;  59  L.  T.  200;  86  W.  R. 
752 ;  In  re  Saunders;  Saunders  v.  Gore,  (1898)  1  Ch.  17. 

This  is  the  case  although  in  another  part  of  the  will  a  clear 
yearly  sum  is  expressed  to  be  given  free  of  legacy  duty.  Re 
Robins  ;  Nelson  v.  Robins,  58  L.  T.  882. 

The  same  principle  applies  in  the  case  of  an  appointment, 
and  a  direction  to  raise  a  net  sum  which  is  to  belong  to  a 
donee  is  a  gift  of  the  sum  free  from  succession  duty.  In  re 
Saunders ;  Saunders  v.  Gore,  (1898)  1  Ch.  17. 

A  gift  of  a  fund  to  produce  a  clear  annual  sum,  which  sum 
is  to  be  paid  to  the  legatee  is  also  free  of  duty.  Morris  v. 
Bmiou,  11  Sim.  161 ;  Cole's  Will,  8  Eq.  271. 

The  distinction  which  has  been  made  between  such  a  gift  and 
a  gift  of  a  fund  to  produce  a  clear  annual  sum,  and  to  pay  the 
dividends  of  the  stock,  and  not  the  exact  sum  to  the  legatee, 
cannot  now  be  relied  on.  Banks  v.  Braithwaite,  32  L.  J.  Ch. 
85  ;  see  In  re  Saunders,  supra. 

The  case  may  be  different  if  the  annuity  is  given  to  persons 
in  succession  who  would  pay  different  rates  of  duty.  Sanders 
V.  Kiddell,  7  Sim.  536 ;  Pridie  v.  Field,  19  B.  497. 

A  gift  to  employes  of  their  "  full  salary  ''  is  not  free  from 
legacy  duty,  the  word  full  being  referred  to  incidental  deduc- 
tions.    In  re  Marcus;  Marcus  v.  Marcus,  56  L.  J.  Ch.  880; 
57  L.  T.  399. 
Income  tax.  A  direction  to  pay  an  annuity  free  from  deduction  or  abate- 

ment will  not  release  the  legatee  from  pajring  income  tax, 
unless  the  testator  shows  that  he  regards  income  tax  as  a 
deduction.  Abadam  v.  Abadam,  12  W.  R.  615;  83  B.  475  ; 
Turner  v.  Mtdlincux,  1  J.  &  H.  834 ;  Sadler  v.  Ri4!kards, 
4  K.  &  J.  802;  Peareth  v.  Marriott,  22  Ch.  D.  182;  Gkad^nv 
v.  Leetham,  22  Ch.  D.  269;  In  re  Buckle ;  Williams  v.  Marson, 
(1894)  1  Ch.  286. 

But  the  testator  may  by  proper  words  direct  the  income  tax 
upon  an  annuity  to  be  paid  out  of  his  estate.  Festing  v.  Taylor, 
11  W.  E.  70;  3  B.  &  S.  217,  235;  Lord  Loratv.  Duchess  of 
Leeds,  10  W.  R.  897 ;  2  Dr.  &  Sm.  62  ;  In  re  Bannerman's 
Estate  :  Bannerman  v.  Young,  21  Ch.  D.  105. 
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THE    MEANING    OF   CERTAIN    WORDS. 

Chap.  XVIII. 


Money  includes  bank  notes  (a),  money  at  the  bank  on  a  Money— what 
current  account  as  well  as  on  deposit  (6),  money  in  the  hands  i*  ^'^^'^'^d®^- 
of  an  agent  of  the  testator  (r),  apparently  arrears  of  a  super- 
annuation allowance  from  government,  and  money  payable  by  a 
friendly  society  for  funeral  expenses  (rf) ,  and  any  money,  of  which 
at  the  time  of  the  testator's  death  he  might  have  claimed  imme- 
diate payment  W.  ChapmanwHart,  lYe8.Sen.271  (a) ;  Manning 
V.  Purcell,  7  D.  M.  &  G.  55  (b)  ;  Ogle  v.  Knipe,  8  Eq.  434  (c) ;  Col- 
lins V.  Collins,  12  Eq.455  (d) ;  Bijromy.  Braudreth,  16  Eq.475  {e). 

It  will  not  pass  an  apportioned  part  of  an  annuity  nor  What  it  does 
accruing  interest  or  dividends  (a),  nor  money  deposited  with  . 
a  stakeholder  to  abide  the  event  of  a  bet(&),  nor  money  due 
on  a  current  account  from  a  salesmaster  (r),  nor  a  legacy  not 
acknowledged  to  be  at  the  testator's  disposal  (^),  nor  stock  in 
the  funds  (r*),  nor  a  sum  due  to  the  testator  ( /').  Byrovi  v. 
Brandreth,  16  Eq.  475;  see  Re  Beavan ;  Bear  an  v.  Beaian, 
53  L.  T.  245  (a) ;  Manning  v.  Purcell,  7  D.  M.  &  G.  55  (b) ; 
Smith  V.  BntleTf  8  J.  &  L.  565 ;  De  Roebuck  v.  Lord  Cloncnrry, 
I.  R.  5  Eq.  588  (c) ;  Byrom  v.  Brandreth,  16  Eq.  475  (d)  ; 
Hotham  v.  Sutton,  15  Ves.  319 ;  Gosden  v.  Dotterill,  1  M.  &  K. 
56;  Oinmaneg  v.  Butcher,  T.  &  R.  260;  Loire  v.  Thomas, 
Kay,  369;  5  D.  M.  &  G.  315;  Collins  v.  Collins,  12  Eq. 
456  {e) ;  Dillon  v.  McDonnell,  7  L.  R.  Ir.  335  (/). 

Money  will,  however,  pass  stock  where  there  is  at  the  date 
of  the  will  and  the  death  no  money  properly  so  called ; 
or  where  stock  is  expressly  referred  to  as  money.  Chapman 
v.  Reynolds,  28  B.  221 ;  Newman  v.  Newman,  26  B.  218. 
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Chap.  XVIII. 


When  the 
word  money 
will  pasK  the 
residue. 


Gifts  of  resi- 
due of  money 
after  payment 
of  debts  and 
legacieR. 


In  some  cases  a  larger  sense  has  been  given  to  the  term  money, 
and  it  has  been  held  to  pass  the  residuary  personalty : — 

1.  It  is  clear  that  a  gift  of  '*  the  whole  of  my  money  "  will 
only  pass  money  properly  so  called,  though  there  may  be  very 
little  of  it,  and  it  is  given  for  life  with  remainders,  at  any  rate 
where  the  gift  is  followed  by  specific  or  general  bequests.  Lowe 
V.  Thomas,  Kay,  369  ;  5  D.  M.  &  G.  315  ;  Lamer  v.  Lamer,  3 
Dr.  704. 

So,  too,  money  must  be  construed  strictly  where  it  is  used  as 
one  of  several  terms  of  description,  showing  that  it  was  not 
alone  meant  to  pass  the  personal  estate.  CoivUng  v.  Cowlmg, 
26  B.  449  ;  see  In  bonis  Aston,  30  W.  R.  92. 

2.  But  where  the  testator  declared  himself  desirous  of  making 
a  settlement  of  his  affairs,  and  appointed  executors  to  take  and 
receive  all  moneys  in  his  possession  or  due  to  him,  the  whole 
personal  estate  was  held  to  pass.  Waite  v.  Combes,  5  De  G. 
&  S.  676. 

And  a  gift  of  all  my  money  except  a  sum  **  invested  in  the 
Belgravian  Dairy  Co."  was  held  to  pass  the  general  personal 
estate.     Re  Bullrr ;  Bnller  v.  Giberne,  74  L.  T.  406. 

And  in  Prichnnl  v.  Pri chard,  11  Eq.  232,  the  whole  personal 
estate  was  held  to  pass  under  a  gift  of  the  **  income  of  my 
principal  money"  to  A  for  life,  and  afterwards  to  be  divided 
among  her  children,  apparently  on  the  ground  that  there  was 
only  a  sum  of  239Z.  money  proper  at  the  testator's  death.  See 
Cooke  V.  Wagster,  2  Sm.  &  G.  296. 

And  in  In  re  Cadogan  ;  Cadogan  v.  Palagi,  25  Ch.  D.  154, 
the  whole  personal  estate  passed  under  a  gift  of  ''one  half 
of  the  money  of  which  I  am  possessed  "  to  A,  "  and  the 
remainder  to  '*  B.  See,  too,  In  re  Townley ;  Townley  v. 
Townleif,  32  W.  R.  549. 

When  there  is  a  direction  to  pay  debts,  or  legacies  have 
been  given,  and  the  residue  of  money  is  then  given,  the  whole 
personal  estate  will  pass.  The  general  personalty  being 
liable  to  pay  debts  and  legacies,  the  residue  must  be  a  residue 
ejtisdeni  genens.  Lynn  v.  Kerridge,  West.  Rep.  tem.  Hard. 
172;  Legge  v.  s4sgiU,  T.  &  R.  265,  n. ;  Rogers  v.  Thomas,  2 
Kee.  8 ;  Dowson  v.  Gnshnn,  ib.  14 ;  Stocks  v.  Barre,  Jo.  54 ; 
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BarreU  v.  White,  24  L.  J.  Ch.  724;  1  Jur.  N.  S.  652;  Grosvenor  Chap,  xvm. 

V.  Ikirston,  25  B.  99 ;  In  bonis  White,  7  P.  D.  65 ;  In  re  HaH ; 

Hart  V.  Hernandez,  52  L.  T.  217 ;  In  re  Smith;  Henderson-Roe 

V.  Hitchins,  42  Ch.  D.  302;    In  re  Erjan ;  Mills  v.  Penton, 

(1899)  1  Ch.  688.     See,  too,  Langdale  v.  Whitfield,  4  K.  &  J. 

426;  Re  Maclean;  Williams  v.  Nelson,  11  T.  L.  E.  82. 

In  such  a  case  the  fact  that  a  specific  legacy  is  afterwards 
given  makes  no  difference.  Montagu  v.  Earl  of  Sandwich,  83 
B.  324  ;  In  re  Pringle  ;  Walker  v.  Stiiurt,  17  Ch.  D.  819. 

Similarly,  where  the  testator  gave  his  money  and  goods  to 
his  wife  for  life,  and  at  her  death  bequeathed  certain  legacies 
and  the  remainder  of  his  property,  the  money  was  held  to 
include  the  personal  estate,  as  the  testator  showed  that  he 
was  disposing  at  his  wife's  death  of  the  same  property  as 
he  meant  her  to  have  for  life.  Glendening  v.  Glendening, 
9  B.  324. 

A  gift  of  **the  rest  of  my  money  however  invested"  has 
been  held  to  pass  the  residuary  personal  estate.  In  re 
Pringle ;  Walker  v.  Stuart,  17  Ch.  D.  819. 

Of  course,  if  there  is  an  express  gift  of  residue,  money 
must  be  construed  in  its  strict  sense.  Willis  v.  Plaskett, 
4  B.  208. 

See  as  to  the  meaning  of  a  direction  to  pay  debts  out  of 
money,  when  there  is  a  residuary  bequest,  Lhyd  v.  Lloyd,  54 
L.  T.  841 ;  84  W.  R.  608. 

And  a  gift  by  codicil  of  **  all  moneys  that  may  be  left  after 
my  decease"  where  there  is  a  gift  of  residue  in  the  will, 
passes  only  money  properly  so  called.  Williams  v.  Williams, 
8  Ch.  D.  789. 

Such  words  as  "ready  money "(^),  or  ** money  to  my  Ready 
account "(6),  or  "money  in  bonds  or  consols  or  anything  ™°°*^* 
else  "  (c),  or  money  referred  to  as  "  cash  "  (rf),  would  require 
a  very  strong  context  to  pass  more  than  would  be  included  in 
the  words  if  taken  in  the  ordinary  sense.  Re  Powell,  Jo.  49 ; 
Sevan  v.  Bevan,  5  L.  R.  Ir.  57  (a) ;  Hastiiujs  v.  Hane,  6  Sim. 
67  (6) ;  Stooke  v.  Stooke,  85  B.  396  {c) ;  Nevinson  v.  Lady 
Lennard,  84  B.  487  {d) ;  see  In  re  Sutton ;  Stone  v.  A.-G,,  28 
Ch.  D.  464. 
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Chap.  xvin.  "  Money  of  or  to  which  the  testator  may  be  possessed  or 
Money  "of  entitled,"  will  include  moneys  due  on  security  or  otherwise. 
I  m^b^''^        L^m^dle  V.   miitfieU,  4  K.  Ot  J.  426  ;  see  Wilkes  v.  CoUin, 

posses^  or        g  ^n    338. 
entitled."  ^ 

Money  due  and  **  Money  due  and  owing  at  the  testator*s  decease  "  will  pass 
owing.  g^  balance  at  the  bank  (a),  stock  {b),  damages  recovered  by  the 

executor  and  unliquidated  at  the  time  of  the  death  (e),  money 
receivable  on  a  policy  of  insurance  upon  the  testator's  life  (rf), 
and  money  due  to  the  testator  from  an  executor  where  the 
estate  has  been  got  in  before  the  testator's  death  (c).  Cair  v. 
Carr,  1  Mer.  541  (a) ;  Waite  v.  Combes,  5  De  G.  &  S.  676  (6) ; 
Bide  V.  Harrison,  17  Eq.  76(f);  Petti^  v.  Wilson,  4  Ch. 
574  (d);  Bainbridge  v.  Bainbridge,  9  Sim.  16  (c).  See  Byrom 
V.  Brandreth,  16  Eq.  475. 

Such  w^ords  will  not  pass  a  distributive  share  in  a  residuary 
personal  estate  not  proved  to  have  been  got  in  at  the  time  of 
the  death ;  nor  money  due  on  a  contract  of  service  not  com- 
pleted till  after  the  testator's  death.  Martin  v.  Hobson,  8  Ch. 
401 ;  Stephenson  v.  Daivson,  3  B.  342.  See  Collins  v.  Doyle, 
1  Buss.  135. 
E«ady  money.        **  Beady  money  "  will  pass  money  at  call  at  a  bank,  or  in 

the  hands  of  an  agent  used  as  a  banker  and  money  on  a 
drawing  account,  and  on  a  deposit  account,  for  which  no  notice 
of  withdrawal  was  wanted,  and  a  deposit  receipt  payable 
without  notice.  Parker  v.  Marchant,  1  Y.  &  C.  C.  290;  1  Ph. 
356;  PowelVs  Trust,  Jo.  49;  Vaisey  v.  Reynolds,  5  Bubs.  12; 
Fiijer  V.  Rankin,  11  Sim.  55 ;  Stein  v.  Ritterdon,  37  L.  J.  Ch. 
369 ;  Mayne  v.  Mayne,  (1897)  1  Ir.  324. 

It  will  not  pass  notes  of  hand  («),  nor  debts  due  from  an 
agent  (&),  or  in  the  hands  of  a  salesmaster(6'),  nor  dividends 
not  demanded  {d),  nor  rent  or  interest  due  on  a  mortgage  {e), 
nor  deposit  receipts  payable  only  on  notice  {/),  nor  pro- 
portionate parts  of  pensions,  interest  on  mortgages  and 
dividends  (g).  PowelVs  Trust,  Jo.  49  (a);  Parker  v.  Marchant, 
1  Y.  &  C.  C.  290(b);  Smith  v.  Butler,  1  J.  &  L.  692  (r) ; 
May  V.  Grove,  3  De  G.  &  S.  462  (rf);  Fryer  v.  Rankin,  12 
Sim.  55  (<0;  Mayne  v.  Mayne,  supra  (f);  Stein  \\  Ritterdon, 
supra  ig). 
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Similarly  "cash"  will  not  inclade  bonds,  long  annuities  or  Chap*  xviii. 
promissory  notes.     Beales  v.  Ciisford,  18  Sim.  592.  Cash. 

A  gift  of  "all  I  hold  in  the  bank "  has  been  held  to  pass 
deposit  receipts  and  cash.  Townsend  v.  Toivnsend,  1  L.  R. 
Ir,  180. 

As  to  the  meaning  of  the  words  "  money  in  the  funds,"  see  Money  in  the 
Burnie  v.  GeUing,  2  Coll.  324 ;  Mangin  v.  Mangin,  16  B.  300 ;  ^''''^^' 
Ridge  v.  Newton,  2  D.  &  War.  239 ;  Slingshy  v.  Grainger ,  7  H.  L. 
273 ;  EUis  v.  Ed^n,  23  B,  643 ;  Brtmn  v.  Brown,  6  W.  R.  613. 

A  devise  of  lands  "  purchased  "  by  the  testator  may  include   "Purchased.** 
lands  taken  in  exchange.   Doe  d.  Meyrick  v.  Meyrick,  1  Cr.  &  M. 
820 ;  3  Tyr.  916. 

A  bequest  of  funds  **  purchased  "  out  of  separate  estate  will 
not  pass  savings  of  separate  estate  at  the  bank.  Askew  v. 
Rooth,  17  Eq.  426. 

Nor  will  a  gift  of  ** property  bequeathed  to  me"  pass 
property  intended  to  be  bequeathed  to  the  testator,  but  in 
fact  given  to  him  by  act  inter  vivos.  In  re  Armstrong,  49 
L.  J.  Ch.  53. 

**  Securities  for  money'*  will  not  pass  a  balance  on  current  Securities  for 

T  ..  1       money. 

account  at  the  bank  (a),  money  on  a  deposit  account  (6), 
shares  (c),  bank  stock  (d),  mere  debts  {e),  or  money  lent  on 
mortgage  where  the  legal  estate  is  in  trustees,  and  the  testator 
is  entitled  only  to  the  residue  after  certain  payments  (/). 
Vaisey  v.  Reynolds,  5  Buss.  12  (a) ;  Hopkins  v.  Abbott,  19  Eq. 
222  (&) ;  Huddleston  v.  GoiUdhury,  10  B.  547 ;  Ttimer  v. 
Turner,  21  L.  J.  Ch.  843 ;'  M'DonneU  v.  Morrotv,  23  L.  R.  Ir. 
591 ;  see  Murphy  v.  Doyle,  29  L.  R.  Ir.  333  (c);  Ogle  v.  Knipe, 
8  Eq.  434  (d);  Re  Mason's  Will,  34  B.  494  (e);  OgU  v.  Knipe, 
supra  (/). 

But  it  passes  a  lien  for  unpaid  purchase-money(a),  consols(6), 
money  lent  on  mortgage,  the  right  to  receive  which  is  in 
the  testator  (c),  and  railway  debenture  stock  (d).  Callow  v. 
Callow,  42  Ch.  D.  550,  distinguishing  Goold  y.  Teagiie,  7 
W.  R.  84 ;  5  Jur.  N.  S.  116  (a) ;  Bescoby  v.  Pack,  1  S.  &  St. 
500;  Re  Beavan;  Beavan  v.  Beavan,  53  L.  T.  245(6);  Ogle 
V.  Knipe,  8  Eq.  434  (c) ;  Re  Beavan ;  Beavan  v.  Beavan,  53 
L.  T..245(rf). 
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Chap.  XVIII. 


Whether  the 
legal  estate 
in  a  mortgage 


Mortgages  on 
real  pecnrity. 


Money  on 
seoarity. 


Rights  and 
credits. 


Debts. 


Book  debts. 


An  I  0  U  is  not,  but  a  promissory  note  is,  a  security  for 
money.  Barry  v.  Harding,  1  J.  &  Lat.  476 ;  Re  Beavan ; 
Beat  an  v.  Beavan,  53  L.  T.  245. 

As  to  the  meaning  of  securities  for  money  and  similar 
expressions,  see  also  OgU  v.  Knipe,  8  Eq.  484 ;  Earl  Poulett  v. 
Hood,  85  B.  284. 

In  cases  of  death  before  the  1st  of  January,  1882  (see  the 
Conveyancing  Act,  sect.  80),  the  term  securities  for  money 
passes  the  legal  estate  in  mortgaged  property  whether  there 
are  words  of  limitation  or  not.  King's  Mortgage,  5  De  G.  &  S. 
644  ;  Ex  parte  Barber,  5  Sim.  451 ;  Mather  v.  Thomas,  6  Sim. 
115 ;  10  Bing.  44 ;  3  M.  &  Sc.  687 ;  Rippen  v.  Priest,  13 
C.  B.  N.  S.  808. 

This  is  the  case  though  the  subject-matter  of  the  gift  is 
expressly  made  subject  to  payment  of  debts,  a  direction 
inapplicable  to  the  legal  estate.  Re  Field,  9  Ha.  414 ;  Knight 
V.  Robinson,  2  K.  &  J.  503 ;  overruling  Silvester  v.  Jarman, 
10  Pr.  78. 

It  seems  the  fact  that  the  gift  is  to  several  persons  as  tenants 
in  common,  would  not  prevent  the  legal  estate  from  passing. 
Ex  parte  Whiteacrc,  cited  1  Sand,  on  Uses,  359,  n. ;  1  Jar.  649. 

Mortgages  on  real  security  do  not  include  mortgages  of  turn- 
pike road  tolls  and  of  turnpike  road  toll-houses.  Cavendish  v. 
Cavendish,  24  Ch.  D.  685 ;  30  Ch.  D.  227. 

It  seems  doubtful  whether,  before  the  Conveyancing  Act, 
the  term  ** money  on  security''  would  by  itself  pass  the  legal 
estate  in  mortgaged  property ;  but  it  did  if  the  donee  was  to 
receive  the  money  on  security,  &c.  Re  Cantley  or  Cautley, 
17  Jur.  124;  22  L.  J.  Ch.  391;  Doe  d.  Guest  v.  Bennett, 
6  Ex.  892;  Anoicsmith's  Trust,  27  L.  J.  Ch.  704;  4  Jur. 
N.  S.  1123 ;  see  Brown  v.  Brown,  6  W.  R.  613. 

Possibly  the  expression  rights  and  credits  might  pass  the 
personal  estate.     Hutchinson  v.  Hutchinson,  13  Ir.  Eq.  332. 

A  gift  to  A  of  the  debts  due  from  him  to  the  testator  means 
the  debts  remaining  after  deducting  a  debt  due  from  the 
testator  to  A.  Ekins  v.  Morris,  8  W.  R.  301 ;  Ganly  v. Douling, 
5  L.  R.  Ir.  628. 

Book  debts  appear  to  mean  the  amount  due  to  the  testator 
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after  deducting  trade  debts  and  private  debts  due  from  him.  ciiap.  xvm. 
Chich-  V.  BlcK^kmore,  2  8m.  &  G.  274. 

A  gift  to  A  of  a  debt  due  from  him  means  a  debt  due  from 
him  solely  if  there  is  such  a  debt,  and  not  a  debt  due  from  the 
firm  to  which  A  belongs.  Ex  parte  Kirk;  In  re  Bennett , 
5Ch.  D.800. 

In  the  same  way  a  bequest  of  a  debt  due  to  the  testator  from 
A  would  naturally  mean  a  debt  due  to  the  testator  alone,  and 
not  the  testator's  share  of  a  debt  due  from  A  to  the  testator's 
firm,  though  it  may  have  that  meaning  if  there  is  no  debt  due 
to  the  testator  solely.     Mayhery  v.  Brooking,  7  D.  M.  &  G.  673. 

A  direction  to  pay  to  a  creditor  a  debt  owing  by  the  testator,  Mistake  as 

to  debt. 

the  amount  of  which  is  overstated,  will  not  entitle  the  creditor 
to  more  than  the  sum  due  unless  there  is  something  in  the 
will  to  show  that  the  creditor  was  to  have  the  sum  named. 
Whitfield  y.  Clemment,  8  Mer.  402  ;  Wilson  v.  Morley,  5  Ch.  D. 
776;  nee  Re  Dyke;  Dyhe  v.  Dyke,  44  L.  T.  568;  In  re  Rowe  ; 
Pike  V.  Hamlyn,  (1898)  1  Ch.  153. 

A  bequest  of  a  certain  sum  described  as  the  amonut  in 
which  the  legatee  is  indebted  to  the  testator  would  entitle  the 
legatee  to  the  sum  given,  though  the  debt  may  be  paid  before 
the  death  of  the  testator.     Vickers  v.  Pound,  6  H.  L.  885. 

A  direction  that  a  debtor  is  to  be  released  from  all  claims 
in  respect  of  moneys  **now  owing"  to  the  testator,  and  all 
other  moneys  due  from  him,  will  release  the  debtor  from 
advances  made  subsequent  to  the  date  of  the  will.  Everett  v. 
Everett,  7  Ch.  D.  428 ;  see  p.  118. 

Under  the  description  railway  shares,  shares  and  stock  will  Railway 
pass  together.     Mortice  y.Aybner,  L.  R.  10  Ch.  148;  ib.  7  *    ™*' 
H.  L.  717,  overruling  Oakes  v.  Oakes,  9  Ha.  666. 

As  to  the  meaning  of  mining  shares,  see  Duchess  of  Cleveland  ^}^^^^^z 

shares. 

v.  Meyrick,  37  L.  J.  Ch.  125. 

Foreign  bonds  will  not  include  colonial  bonds.     Hull  v.  HUl,  Foreign 

bonds 

4  Ch.  D.  97 ;  and  see  Cadett  v.  Earle,  46  L.  J.  Ch.  798. 

A  gift  of  plate  does  not  include  plated  articles.     Holden  v.  Plate. 
RamslMttom,  4  GifT.  205. 

Furniture  pnnid  facie  includes  only  such  furniture  as  is  Furniture. 

reserved  for  domestic  or  personal  use.     Le  Farrant  v.  Spencer, 
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Effects. 


Chap.  xvni.  1  Ves.  Sen.  97 ;  Pratt  v.  Jachson,  fi  P.  W.  302 ;  1  B.  P.  C. 

'^  222  ;   Mannhuf  v.  Purcell  2  Sm.  &  G.  284  ;    7  D.  M.  &  G.  55  ; 

Domrile  v.  Tayloi',  32  B.  604  ;  Manton  v.  Taljois,  30  Ch.  D.  92. 

It  includes  plate  and  pictures  and  probably  ornaments ;  but 

not  wine  or  books  or  tenant's  fixtures  or  an  altar  stone  and  relics. 

Kelly  V.  Poidett,  Amb.  605  ;  Poi-ter  v.  Tournay,  8  Ves.  811 ;  Field 

V.  Peckett,  9  W.  R.  526;  Finney  v.  Grice.  10  Ch.  D.  18:  In  re  Lon- 

desboron^h;  Bridgman  v.  Fitzgerald ,  50  L.  J.  Ch.  9;  see,  too,  CoU 

V.  Fitzgerald,  1  S.  &  St.  189;  8  Buss.  801;  Birch  v.  Daivson, 

2  A.  &  E.  87  ;  Petre  v.  Ferrers,  61  L.  J.  Ch.  426  ;  65  L.  T.  568. 

A  gift  of  furniture  in  a  house  passes  only  the  furniture 

permanently  kept  there.     Wilhins  v.  Jodrell,  11  W.  R.  588. 

Effects  in  a  gift  of  furniture  and  effects,  or  of  effects  following 
an  enumeration  of  chattels  personal  will  in  general  be  restricted 
to  things  ejusdem  generis  as  those  described  by  the  words  which 
it  follows.  It  has  been  held  under  such  circumstances  not 
to  include  jewellery  (a)  or  bank-notes,  stock-receipts,  and 
certificates  of  railway  stock  {h)  but  to  include  wine  (r)  and 
horses  and  carriages  {d),  Noi-they  v.  Paxton,  60  L.  T.  80 ;  Re 
Miller ;  Daniel  v.  Daniel,  61  L.  T.  365  {a) ;  Re  Miller,  supra  (b) ; 
Re  Bourne ;  Bourne  v.  Brandreth,  58  L.  T.  587  (e) ;  Re 
Havimersley ;  Heasman  v.  Hammersley,  81  L.  T.  150. 

But  a  gift  of  all  other  effects,  following  an  enumeration  of 
specific  things,  may  pass  the  residuary  personalty  where  there 
is  no  other  residuary  gift.  In  bonis  Jupp,  (1891)  P.  800  ;  Re 
Parrott;  Parrott  v.  Parrott,  58  L.  T.  12.  See  Anderson  v. 
Anderson,  (1895)  1  Q.  B.  749. 

A  gift  of  household  goods  or  household  furniture  where  the 
testator  has  furniture  at  his  private  house,  and  also  at  his 
place  of  business,  does  not  pass  the  latter.  Pmtt  v.  Jackson, 
2  P.  W.  802  ;  1  B.  P.  C.  222 ;  Le  Farrant  v.  Spencer,  1  Ves. 
Sen.  97  ;  Manning  v.  Pnrcell,  7  I).  M.  &  G.  55. 

A  gift  of  articles  of  household  or  domestic  ornament  may 
include  valuable  orchids  used  to  adorn  the  house.  Re  Owen  ; 
Peat  V.  On  en,  78  L.  T.  643. 

**  Objects  of  virtu  or  taste  "  would  not,  as  a  general  rule, 
include  valuable  pictures.  In  re  Londesborongh ;  Bridgman  w 
Fitzgerald,  50  L.  J.  Ch.  9. 


Household 
goods. 


Household 
ornament. 


Objects  of 
virtu. 
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A  bequest  of  chattels  in  a  house  will  not  pass  choses  in  Chap,  xviii. 
action,  such  as  bonds  or  securities  for  money  in  the  house,  chattels  in 
which  are  considered  not  property  in  the  house,  but  evidence  *  ^^^' 
of  title  to  property  elsewhere.     Green  v.  Symonds,  1  B.  C.  C. 
129,  n. ;  Lady  Aylesbury's  Case,  11  Ves.  662  ;  Chapman  v.  Hart, 
1  Ves.  Sen.  271  ;  Monre  v.  Moore,  1  B.  C.  C.  127 ;  Fleming  v. 
Brook,   1   Sch.   &  L.  318;  Brooke  v.   Turner,  7    Sim.   671; 
Hertford  v.  Lowther,  7  B.  1 ;  see  7^'  Miller ;  Daniel  v,  Daniel, 
61  L.  T.  365. 

Bank-notes  will  pass  under  such  a  bequest.  Popham  v. 
Lady  Aylesbury,  Amb.  68 ;   Brooke  v.  Turner,  supra. 

A  gift  of  articles  in  or  about  the  testator's  mill  has  been  held 
not  to  pass  a  cargo  of  wheat  in  course  of  transit  at  the  testator's 
death.     Lane  v.  Sewell,  43  L   J.  Ch.  378. 

The  expression  property  used  with  reference  to  a  locality  has  Property  in  a 
a  wider  meaning  than  goods  and  chattels  in  a  locality. 

Thus  **my  property  in  England,"  would  include  money  in 
the  funds,  debts  owing  in  England,  arrears  of  a  pension  and 
the  like.     Arnold  v.  Arnold,  2  M.  &  K.  365. 

So  a  gift  of  property  in  a  particular  county  or  in  a  foreign 
country  passes  debts  owing  by  persons  living  there.  Earl  'oj 
Tyrone  v.  Marquis  of  Waterford,  1  D.  F.  &  J.  613  ;  Outline  V. 
Walrond,  22  Ch.  D.  573. 

So  a  gift  of  property  at  a  bank  was  held  to  pass  a  cash 
balance,  and  also  French  inscribed  rentes  and  railway  shares, 
"  nominatives  "  and  *'  au  porteur,"  the  certificates  for  which 
were  at  the  bank.  In  re  Prater;  Desinge  v.  Beare,  37 
Ch.  D.  481. 

And  a  gift  of  a  desk  **  with  the  contents  thereof "  passes  coin, 
bank-notes,  a  deposit  receipt,  cheques  to  the  testator's  order 
and  promissory  notes.  In  re  Robson ;  liobson  v.  IlamUtoUy 
(1891)  2  Ch.  559. 

The  devisee  of  land  is  entitled  to  the  emblements,  unless  Emblements, 
they   are   expressly   given   away,   and    a    general   residuary 
bequest  is  not  sufficient  for  this  purpose.     Cooper  v.  Wool/it, 
5  W.  R.  790;  2  H.  &  N.  122;  see  Blake  v.  Gibbs,  5  Buss.  13,  n. 

Under  the  term  stock,  growing  crops  will  pass  to  the  devisee  Farming 
of  the  land  where  they  grow.     Blake  v.  Gibbs,  5  Euss.  13,  n.      ^*^  * 
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crops  will  pass  to  B  whether  the  gift  of  the  stock  is  coupled 
with  the  general  personal  estate  or  not.  Cox  v.  Godsahey 
6  East,  604,  n. ;  West  v.  Moore,  8  East,  339  ;  Rudfie  v.  WvuiaU, 
12  B.  357  ;  In  re  Roose ;  Erans  v.  Williamson,  17  Ch.  D.  696, 
overruling  Vaisey  v.  Reynolds,  5  Buss.  12  ;  and  see  Harrey  v, 
Harrey,  32  B.  441  ;  Creagh  v.  Crear/h,  13  Ir.  Ch.  28 ;  Burhidge 
V.  BurUdge,  16  W.  R.  76. 

As  to  live  and  dead  stock,  see  Hutchinson  v.  Smith,  11 
W.  E.  417. 

A  direction  to  transfer  a  business  to  a  son  at  twenty-one, 
has  been  held  not  to  include  a  freehold  shop  where  the  business 
was  conducted.  In  re  Henton ;  Henton  v.  Henton,  30  W.  R. 
702  ;  see  Deviit  v.  Kearney,  13  L.  R.  Ir.  45. 

The  term  goodwill  prima  facie  does  not  carry  the  freehold 
or  leasehold  premises  where  the  business  is  carried  on.  But 
goodwill  has  been  defined,  as  the  **  probability  that  the  old 
customers  will  resort  to  the  old  place.''  Per  Lord  Eldon  in 
Crnttwell  v.  Lye,  17  Ves.  335,  346.  And  goodwill  may  upon 
the  context  pass  the  business  premises. 
'  Thus  a  gift  of  plant  and  goodwill  has  been  held  to  carry  the 
leasehold  business  premises.     Blake  v.  Shaw,  Jo.  732. 

The  expressions,  "plant,"  and  "business  and  goodwill,"  do 
not  include  stock  in  trade.  Blake  v.  Shaw,  Jo.  732 ;  Delany  v. 
Ih'hiny,  15  L.  R.  Ir.  55. 

A  gift  of  the  testator's  business  and  goodwill  does  not  pass 
the  capital  in  the  business  nor  the  book  debts.  Delany  v. 
Delany,  15  L.  R.  Ir.  55. 

A  gift  of  the  testator's  capital  in  a  business  includes  a  debt 
due  from  a  partner.    Beran  v.  .4.-G.,  4  GiflF.  361. 

A  gift  of  the  testators  share  right  and  interest  in  a  partner- 
ship, does  not  pass  a  debt  due  to  the  testator  from  the 
partnership.  In  re  Beard;  Simpson  v.  Beard,  57  L.  J.  Ch. 
887  ;  58  L.  T.  629 ;  36  W.  R.  519. 

A  gift  of  **  all  m}'  share  of  the  leasehold  premises  in  which 
my  business  is  carried  on  "  where  the  testator  was  in  partner- 
ship and  the  premises  were  vested  in  him  and  his  partner  as 
joint  tenants,  was  held  to  pass  only  the  interest  of  the  testator, 
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if   any,  after  paying   the   partnership   debts.      Farquhar  v.  CHap.  Xvm. 
Hodden,  7  Ch.  1. 

A  bequest  by  a  barge  builder  of  his  business  and  stock  in  Stock  in 
trade,  will  pass  old  barges  taken  in   part  payment  for  new 
barges,   and  subsequently   let  out  on   hire.     Ruhardson  v. 
PiUhier,  50  L.  J.  Ch.  488. 

Upon  the  question  whether  a  bequest  of  the  stock  in  trade 
of  a  carriage  builder  will  pass  an  unfinished  carriage,  see 
Elliott  V.  EUiott,  9  M.  &  W.  28. 

For  the  meaning  of  the  word  patrimony,  see  Green  v.  Giles,  Patrimony. 

5  Ir.  Ch.  26. 

The  word  legacy  is  primarily  applicable  to  personalty  only.    Legacy. 
It  does  not  apply  to  land  given  on  trust  for  sale  and  division, 
but  it  does  to  a  legacy  charged  on  real  estate.     White  v.  Lake, 

6  Eq.  188.     Hodges  v.  Grant,  4  Eq.  140 ;  see  In  re  King's 
Trust,  29  L.  R.  Ir.  401. 

But  it  may  refer  to  realty  if  there  is  nothing  else  to  which 
it  can  refer.  Hope  d.  Brown  v.  Taylor,  1  Burr.  268 ;  Hard- 
acre  V.  Nash,  6  T.  R.  716 ;  see  Jackson  v.  Hosic,  27  L.  R. 
Ir.  450. 

Similarly,  the  appointment  of  a  residuary  legatee  will  only  Legatee, 
give  him  personal  property.  Windus  v.  Windus,  21  B.  378 ; 
6  D.  M.  &  G.  549  ;  Hillas  v.  Hillas,  10  Ir.  Eq.  134 ;  Wills  v. 
Wills,  1  D.  &  War.  439  ;  He  Giles,  14  Ir.  Ch.  311 ;  Kellett  v. 
Kelktt,  3  Dow,  248;  Cooney  v.  Nicholls.  7  L.  R.  Ir.  107; 
Gethin  v.  Allen,  23  L.  R.  Ir.  236 ;  In  re  Monis ;  Morris  v. 
Atherden,  71  L.  T.  179. 

But  the  appointment  of  a  person  **  residuary  legatee  of  all  When  the 
wy  property'*  will  give  him  realty.     Warren  v.  Newton,  Drury,  legatee  takes 
464;  Day  v.  Daveron,  12  Sim.  200;  Davenport  v.  Coltman,  ''^^^' 
9  M.  &  W.  481 ;  12  Sim.  588. 

So,  too,  if  the  testator  expresses  an  intention  of  disposing  of 
all  his  real  and  personal  estate,  and  then  appoints  a  residuary 
legatee.     Pitman  v.  Stevens,  15  East,  505. 

Probably,  if  the  testator,  after  making  certain  devises, 
appoints  a  residuary  legatee,  real  estate  would  pass  to  him. 
At  any  rate,  this  is  the  case  if  the  testator  prefaces  his  will 
Mith  the  expression  of  an  intention  to  dispose  of  his  estate, 
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6  Ch.  D.  24 ;  Re  Salter ;  Fan-ant  v.  Carter,  44  L.  T.  603  ;  see 
In  re  Methuen  d  Blore's  Contract,  16  Ch.  D.  696,  where 
there  was  no  previous  devise  of  realty. 

The  testator  may  show  that  he  includes  realty  in  the 
residuary  gift  by  a  direction  not  to  sell  a  house  till  the  death 
of  the  tenant  for  life,  on  whose  death  the  property  becomes 
divisible  among  the  residuary  legatees.  Davenport  v.  Coltman, 
9  M.  &  W.  481. 

When  realty  and  personalty  are  made  a  mixed  fund  for  the 
payment  of  legacies,  it  seems  the  residuary  legatee  will  take 
everything  that  remains.  Evans  v.  Crosbie,  15  Sim.  602; 
Wildee  v.  Davies,  1  Sm.  &  G.  475 ;  see  post,  pp.  280-232. 

So  where  there  is  an  absolute  direction  to  sell  the  testator's 
real  estate  and  he  disposes  of  the  proceeds  of  his  property,  the 
appointment  of  a  residuary  legatee  gives  him  the  residue  of 
the  proceeds  of  sale  of  the  realty.  Singleton  v.  Tondinson,  3 
App.  C.  404. 

The  word  legacies  include  annuities.     Bromlet/  v.   Wright, 

7  Ha.  334 ;  Ward  v.  Grey,  26  B.  485 ;  Midlms  v.  Smith, 
1  Dr.  &  S.  204;  Heath  v.  Weston,  3  D.  M.  &  G.  601 ;  Sibley  v. 
Perry,  7  Ves.  522. 

And  the  term  pecuniary  legacies  would  also,  it  would  seem, 
include  annuities.     Gaskin  v.  Rogers,  L.  R.  2  Eq.  284. 

But  if  the  testator  expressly  distinguishes  between  legatees 
and  annuitants,  legacies  will  not  include  annuities.  Gaskin  v. 
Rogers,  supra;   Weldon  v.  Bradshaiv,  I.  R.  7  Eq.  168. 

It  seems  the  term  legacy  does  not  prima  facie  include  a  gift 
of  residue,  though  legatee  would  include  a  residuary  legatee. 
Ward  V.  Grey,  26  B.  485  ;  see  In  re  Elcom ;  Laybom  v. 
Grover  Wright,  (1894)  1  Ch.  303;  In  re  Aiken;  Bolan  v. 
GillUand,  (1898)  1  Ir.  335. 

The  term  manor  comprises  the  demesne  lands,  including 
the  waste  of  the  manor  and  the  freehold  inheritance  of  the 
customary  lands  held  of  the  manor,  the  services  of  freehold 
tenants  of  the  manor,  and  the  right  to  hold  a  Court  Baron 
and  a  customary  Court. 

There  may  also  be  included  in  the  manor  certain  franchises, 
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such  as  a  Court  leet,  treasure  trove,  wreck  of  the  sea,  and  the  Chap.  xviu. 
like.     See  Elton  on  Copyholds,  p.  11. 

The  term  of  course  includes  allotments  made  to  the  lord 
under  an  Inclosure  Act  in  respect  of  his  right  in  the  soil. 
Such  lands  are  already  parcel  of  the  manor,  and  the  effect 
of  the  inclosure  is  only  to  free  them  from  customary  and 
prescriptive  rights.  Hicks  v.  Sallitt,  2  W.  R.  173 ;  8  D.  M.  & 
G.  782 ;  see,  too,  Williams  v.  Phillips,  8  Q.  B.  D.  437. 

Further,  the  word  manor  includes  copyhold  tenements  of 
the  manor,  purchased  by  the  lord,  though  the  lord's  equitable 
title  may  not  be  perfect.     Hicks  v.  Sallitt,  siqyra. 

Freehold  lands  held  of  the  manor  may  again  become  parcel 
of  the  manor  by  escheat.  Delacherois  v.  Delacherois,  13  W.  R. 
24 ;  11  H.  L.  62. 

But  freehold  lands  held  of  the  manor  and  purchased  by  the  Manor  does 
lord  do  not  thereby  become  parcel  of  the  manor,  so  as  to  pass  purchased 
by  the  description  manor,  though  no  doubt  they  might  become  ^'^****^<*»- 
parcel  of  the  manor  by  reputation.     Delacherois  v.  Delacherois, 
supra  ;  E.  v.  Duchess  of  Biiccleuch,  6  Mod.  151. 

A  devise,  under  a  power,  of  the  surface  to  A  and  the  mines  Rents  from 

mines. 

to  B  carries  to  A  accumulations  of  rent  down  to  the  testator's 
death  derived  from  the  mines  under  a  lease  under  the  Settled 
Estates  Act,  the  money  being  subject  to  investment  in  land 
under  the  Act.     In  re  Scarth,  10  Ch.  D.  499. 

If  an  advowson  is  directed  to  be  sold,  and   the  proceeds  Advowson. 
invested  for  the  benefit  of  a  tenant  for  life,  the  tenant  for  life 
is  entitled  to  present  upon  a  vacancy  occurring  before  sale. 
Brigffs  v.    Shaip,  20  Eq.  317. 

If  the  proceeds  of  sale  are  divisible  among  tenants  in  common, 
the  right  of  presentation  before  the  advowson  is  sold  will  be 
determined  by  lot.  Johnstone  v.  Baber,  4  W.  R.  827;  6D.  M. 
&  G.  439. 

A  devise  of  hereditaments  situate  in  A  will  not  pass  an 
advowson  in  gross,  if  there  is  property  to  which  the  devise 
may  apply,  unless  an  intention  can  be  gathered  from  the 
instrument  and  the  surrounding  circumstances  that  the 
advowson  was  meant  to  pass.  Crompton  v.  Jarratt,  30  Ch.  D. 
298,  where  the  early  cases,  Anon.,  3  Dyer,  823  b,  and  Kenseij 
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Chap.  XVin.  V.  Langhaviy  Ca.  t.  Talb.  143,  are  discussed;    In  re  Hodgson  ; 

Taylor  v.  Hodgson,  (1898)  2  Ch.  545. 

The  word  living  may  mean  the  advowson  or  the  next  presen- 
tation. If  the  devise  is  coupled  with  words  which  contemplate 
personal  enjoyment  by  the  devisee,  and  there  are  no  words  of 
inheritance,  the  next  presentation  alone  passes.  Webb  v.  Byng, 
4  W.  R.  657 ;  2  K.  ife  J.  669. 

Under  a  devise  of  lands  and  hereditaments  which  include 
an  advowson  to  trustees  upon  trust  to  pay  the  surplus  rents 
and  profits  during  a  given  period  to  a  beneficiary,  the 
beneficiary  is  entitled  to  nominate  if  a  vacancy  occurs  during 
that  period.  Earl  of  Albemarle  v.  Rogers,  7  B.  P.  C.  522; 
Cust  V.  Middleton,  13  W.  R.  249. 

But  a  person  entitled  under  a  trust  only  to  receive  the  rents 
of  lands  will  not  be  entitled  to  present  upon  a  vacancy  occurring 
in  a  living  which  is  included  in  the  devise  to  the  trustees. 
Martin  v.  Martin,  12  Sim.  579;  see  Sherrard  v.  Lord 
Harborongh,  Amb.  164. 

Though  the  word  **land"  is  suflScient  to  pass  land  with 
buildings,  it  may  be  used  in  such  a  context  as  to  exclude 
buildings. 

Thus  a  devise  of  messuages  and  lands  in  A  and  all  other 
lands,  meadows  and  pastures  in  B  does  not  pass  houses  in  B» 
as  the  context  shows  that  land  is  not  used  in  its  general  sense. 
Ewer  V.  Hayden,  Cro.  El.  476,  658. 

And  a  gift  of  "  my  cottage  and  all  my  land  "  at  A  will  not 
include  a  house  with  ten  acres  of  land  at  A  subsequently 
purchased.     In  re  Portal  d^  Lamb,  30  Ch.  D.  50. 

Money  arising  from  the  sale  of  land  and  subject  to  a  trust 
for  reinvestment  in  land  will  pass  under  a  devise  of  land ;  and 
as  between  a  general  devise  of  land  and  a  devise  of  land  in  a 
particular  county  it  passes  under  the  former  though  the  land 
sold  was  in  that  county.  In  re  Dale  of  Clereland's  Settled 
Estates,  (1893)  3  Ch,  244. 

The  expression  hereditaments  prima  facie  means  property 
capable  of  being  inherited,  but  a  direction  to  settle  '^  the 
estates  or  other  hereditaments''  subject  to  a  settlement  has 
been  held  to  include  the  proceeds  of  sale  of  some  of  the  land 
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which  were  liable  to  reinvestment  in  land.     Basset  v.  St.  Leran,  Chap,  xviii. 
13  R.  235. 

The  word  "  farm "  passes  both  freehold,  copyhold,  and  Farm, 
leasehold  portions  of  the  farm  unless  there  is  a  context 
excluding  one  or  the  other.  Lane  v.  Stanhoj^e,  6  T.  E.  345 ; 
Doe  d.  Belasyse  v.  Earl  of  Lucan,  9  East,  448;  Arkell  v. 
Fletcher,  10  Sim.  299;  Holmes  v.  Sayer  Milward,  47  L.  J. 
Ch.  522. 

A  devise  of  freehold  land  prima  facie  excludes  leaseholds.  Freehold. 
Stone  V.  Greening,  13  Sm.  390 ;   Hall  v.  Fisher,  1  Coll.  47 ; 
Emtiss  V.  Smith,  2  De  G.  &  S.  722;   see  In  re  Bii{fht-Smith ; 
BHght'Smith  v.  BHght-Smith,  31  Ch.  D.  314. 

But  a  devise  of  freehold  land  in  a  particular  parish,  when 
the  testator  had  only  leaseholds  there,  has  been  held  to 
pass  the  leaseholds.  Day  v.  Trig,  1  P.  W.  286 ;  Doe  d. 
Dunning  v.  Cranstoun,  7  M.  &  W.  1. 

And  this  principle  applies  to  wills  executed  since  the  Wills 
Act,  under  which  freeholds  acquired  after  the  date  of  the  will 
would  pass.     Nelson  v.  Hopkins,  21  L.  J.  Ch.  410. 

And  a  devise  of  freehold  land  where  the  testator  held,  as  to  Freehold 
part,  an  underlease  and  the  reversion  in  fee  subject  to  the  interest. 
head  lease,  was  held  to  pass  the  leasehold  interest  as  well  as  , 
the  reversion,  the  intention  being  that  the  whole  property  was 
to  go  together  to  the  devisee.     Mathews  v.  Mathews,  4  Eq. 
278;  see  Vallance  v.  Vallance,  2  N.  E.  229. 

On  the  other  hand,  where  the  testator  was  owner  in  fee  of  a 
house  subject  to  a  lease  and  also  mortgagee  of  the  lease,  the 
mortgage  debt  was  held  not  to  pass  by  a  devise  of  •'  my  free- 
hold house."  Bowen  v.  Barloic,  11  Eq.  454  ;  8  Ch.  171 ;  see 
Wilkes  V.  Collin,  8  Eq.  338. 

A  devise  of  freehold  or  leasehold  ground  rents  passes  the  Gi-ound  rents. 
reversion.     Mavndy  v.  Maundy,  2  Stra.  1020;  Kaye  v.  Laxon, 
1  B.  C.  C.  76. 

Where  a  testator  forgave  to  a  tenant  **all  rents  or  arrears  Gift  of  rents. 
of  rent  which  may  be  due  and  owing  from  him  to  me  at  the 
time  of  my  decease,"  it  was  held  that  rent  accrued  since  the 
last  quarter  day  before  the  testator's  death  was  not  forgiven. 
Inre Lucas;  Parish  v.  Hudson,  55  L.  J.  Ch.  101;  54  L.  T.  30. 
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Where  the  devise  is  of  rents  due  prior  to  the  testator's  death 
derived  from  property  of  which  the  testator  is  teiiant  for  life, 
interest  upon  charges  must  be  deducted,  unless  the  charges 
are  vested  in  the  testator.  L'nuhay  v.  Earl  of  Wickloiv,  I.  E. 
6  Eq.  72. 

As  to  the  effect  of  a  gift  of  arrears  of  rents  and  profits  to  a 
specific  devisee,  subject  to  '*  outgoings  properly  chargeable 
against  such  arrears,*'  see  In  re  Duke  of  Cleveland's  Estate ; 
Wolmer  v.  Forester,  (1894)  1  Ch.  164. 

A  devise  of  all  the  testator's  interest  in  an  estate  when 
recovered  will  not  carry  rents  accrued  due  prior  to  his  death. 
Scott  V.  Best,  6  L.  R.  Ir.  1. 

A  devise  of  the  reversion  of  land  subject  to  leases  to  the 
lessees  or  holders  of  present  leases  was  held  to  include 
assignees  of  the  leases.     King  v.  Rymill,  78  L.  T.  696. 

Under  a  devise  of  messuages  in  a  particular  parish  freehold 
and  leasehold  messuages  may  pass  together  unless  the  limita- 
tions are  only  appropriate  to  freeholds  or  there  is  some  other 
evidence  of  intention  to  exclude  the  leaseholds.  Thompson 
V.  Lady  Lairlei/,  2  B.  &  P.  303;  Hohson  v.  Blackburn ,  1 
M.  &  K.  571. 

The  terin  messuage  or  house  will  pass  the  orchard,  garden 
and  curtilage.  Co.  Litt.  5  b ;  Garden  v.  Tuck,  Cro.  El.  89 ; 
8  Leon.  214,  pi.  283;  see  Lomhe  v.  Stouffhton,  18  L.  J.  Ch. 
100;  Heach  v.  PHchard,  W.  N.  1882,  140. 

It  will  also  pass  a  piece  of  land  or  a  cellar  severed  from  the 
house,  but  near  it  and  necessary  for  the  convenient  use  of  it. 
See  Hibon  v.  Hlbon,  11  W.  R.  455 ;  32  L.  J.  Ch.  374 ;  Doe  v. 
Collins,  2  T.  R.  498 ;  Steele  v.  Midland  Ry.  Co,,  L.  R.  1  Ch. 
275,  289. 

If  the  testator  in  one  part  of  his  will  gives  a  house  and 
lands,  and  in  another  part  uses  the  word  house  only,  probably 
the  latter  devise  would  not  carry  land  occupied  with  the  house. 
Buck  d.  Whalley  v.  Xurton,  1  B.  &  P.  53;  see  1  Ring.  498; 
Roe  d.  Walker  v.  Walker,  3  B.  .t  P.  375. 

**  The  leasehold  premises,  32,  Prince's  Gate,"  has  been  held 
to  pass  stables  held  with  the  house  under  a  separate  lease. 
•Mocatta  v.  Mocatta,  49  L.  T.  629. 
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A  devise  of  a  house  with  its  appurtenances  probably  has  no  Chap,  zviii. 
wider  meaning  than  a  devise  of  a  house  alone.     Such  a  devise  Appur- 
will  pass  everything  naturally  belonging  to  the  enjoyment  of     "*"®®*- 
the  house,  such  as  a  garden  and  orchard  and  a  small  piece  of 
land  occupied  with  the  house.     Boocher  v.  Samford,  Cro.  EL 
113;  Doe  d.  Lenipriere  v.  Martin,  2  W.  Bl.  1148;  Buck  d. 
Wliollei/  V.  Nurton,  1  B.  &  P.  63 ;    see  IVUlis  v.  Watney,  51 
L.  J.  Ch.  181  (yards). 

But  land  will  not  pass  as  appurtenant  to  a  house  or  to  other 
lands.  See  Plowd.  169  a,  170;  Co.  Litt.  121b;  Hearn  v. 
Allen,  Cro.  Car.  57  ;  Lister  v.  Pickford,  34  B.  576;  see  Cuthhert 
V.  Rohiimm,  30  W.  E.  366. 

If  the  devise  is  of  certain  property  with  the  lands  apper- 
taining or  belonging  thereto,  this  is  not  to  be  taken  in  the 
strict  sense  of  appurtenant,  but  in  the  sense  of  usually  occupied 
therewith.  Hill  v.  Oranc/e,  1  Plow.  170;  Dyer,  130  b;  Ongley 
V.  Chambers,  1  Bing.  483 ;  Doe  d.  Gore  v.  Lanyton,  2  B.  & 
Aid.  680 

Upon  the  construction  of  a  complicated  will  a  gift  of  the  Use  and 

.  .  occapatioDb. 

use  and  occupation  of  the  testator's  house  was  held  to  give  a 
life  interest  only.     Coward  v.  Larkman,  60  L.  T.  1. 

A  gift  of  the  use  and  occupation  of  a  house  does  not  involve 
a  personal  use  so  as  to  prevent  the  donee  from  letting.  Rahheth 
V.  Squire,  4  De  G.  &  J.  406 ;    Mannox  v.  Greener,  14  Eq.  466. 

But  a  gift  over,  if  the  donee  ceases  to  occupy  the  house 
shows  that  the  testator  contemplated  a  personal  use.  Maclaren 
v.  Stainton,  27  L.  J.  Ch.  442 ;  4  Jur.  N.  S.  199. 

A  provision  that  the  testator's  widow  might  reside  rent  free 
in  his  residence  did  not  in  cases  not  affected  by  the  Settled 
Land  Act  enable  her  to  let  the  house,  but  she  might  reside 
there  from  time  to  time  without  forfeiting  her  right.  May  v. 
May,  44  L.  T.  412. 

The  effect  of  sect.  51  of  the  Settled  Land  Act  upon  such 
gifts  will  be  found  discussed  under  conditions  requiring 
residence,  post,  p.  548. 

A  gift  of  the  use  of  plate  following  a  gift  of  other  articles  Use  of  plate- 
to  the  same  legatee  in  absolute  terms  has  been  held  a  gift  for 
life  only.     Espitiaase  v.  Lujingham,  3  J.  &  L.  186. 
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Chap.  XVIU. 


Jointure. 


Devise  of  a 
house  as 
occupied 
by  A. 


Right  of  way. 


For  the  meaning  of  a  gift  of  the  use  of  book  debts  and 
capital,  see  Terry  v.  Terry,  12  W.  R.  66. 

A  jointure  is  primd  facie  an  estate  to  the  wife  for  life  to 
take  effect  upon  her  husband's  death,  but  it  may  take  effect 
in  the  husband's  life  if  there  is  a  sufficient  context  to  support 
that  view.  Jamieson  v.  Trevelyany  10  Ex.  269 ;  In  re  De 
Hoffhtou;  De  HoghUm  v.  De  Hoghton,  (1896)  2  Ch.  385. 

A  devise  of  a  house  as  occupied  by  A  will  not  pass  a 
merely  occasional  easement  enjoyed  by  A  over  other  property 
of  the  testator,  though  the  words  **  as  enjoyed  by  A " 
might.  Polden  v.  Bastard,  L.  R.  1  Q.  B.  156 ;  Bodenham  v. 
Pritcliard,  1  B.  &  C.  350;  see  Taws  v.  Knowles,  (1891) 
2  Q.  B.  564. 

Where  a  testator  devises  a  piece  of  land  to  A,  and 
another  piece  of  'land  to  B,  and  the  only  access  to  the  latter 
is  over  the  former,  B  is  entitled  to  a  right  of  way  over 
A's  land. 

If  the  testator  has  himself  used  a  certain  way  for  purposes 
of  access  to  B's  land,  that  will  be  the  way  to  which  A  is 
entitled.     Pearson  v.  Spencer,  1  B.  &  S.  571 ;  3  B.  &  S.  761. 

If  no  way  can  be  said  to  have  been  used  by  the  testator  for 
the  purpose  of  access  to  the  land-locked  land,  it  would  seem 
that  the  owner  of  the  servient  tenement  would  be  entitled  to 
set  out  the  way,  subject  to  the  restriction  that  taking  all  the 
circumstances  into  consideration  it  must  be  a  reasonable 
way.  See  Bolton  v.  Bolton,  11  Ch.  D.  968;  and  as  to  the 
user  of  the  way,  see  Corporation  of  London  v.  Riygs,  13 
Ch.  D.  798. 
Right  of  light.       On   the   same  principle,   where  a  testator  devises  to  A  a 

house  with  windows,  and  to  B  a  field  over  which  the  light 
passes  which  is  required  for  the  windows,  the  right  to  the 
light  over  the  field  passes  to  A.  Phillips  v.  IjOw,  (1892)  1 
Ch.  47. 

The  proper  legal  meaning  of  "  the  premises  "  is  prceinissa, 
but  it  may  be  used  in  a  popular  sense  as  a  description  of 
certain  property,  as  in  the  phrase  house  and  premises;  in 
such  a  case  it  will  only  include  property  in  connection  with  the 
particular  property  mentioned.     Sanford  v.  Irhy,  4  L.  J.  Ch. 


Premises. 
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28 ;  Letlibndffe  v.  Lethhridge,  3  D.  F.  &  J.  623 ;    4  ib.  35 ;  C^^P-  XVIII. 
Read  v.  Read,  15  W.  E.  165. 

The  word  *'  moiety  "  may  be  used  as  equivalent  to  share.  Moiety. 
Morrow  v.  McConvUle,  11  L.  E.  Ir.  286. 

In   a   devise  to   the   hospitals  of  London   the  expression  London. 
London  was  h^ld  not  to  be  confined  to  a  definite  area  but  to 
be  used  in  a  popular  sense.     Wallace  v.  ^.-G.,  88  B.  884. 

Testators  sometimes  give  options  of  purchasing  a  part  of  Option  to 

.  ex  purchase. 

their  property.  Such  an  option  may  be  personal  to  the 
beneficiary  or  it  may  be  transmissible.  In  re  Cousins; 
Alexander  v.  CrosSy  30  Ch.  D.  203. 

If  transmissible  it  must  be  so  limited  as  not  to  transgress 
the  rule  against  perpetuities. 

The  person  to  whom  the  option  is  given  is  entitled,  if 
he  exercises  the  option,  to  have  the  property  free  from 
incumbrances.     Given  v.  Massey,  31  L.  E.  Ir.  126. 

But  he  must  comply  strictly  with  the  terms  of  the  option, 
and  if  the  option  is  to  be  exercised  and  the  purchase-money 
paid  within  a  given  time,  the  option  will  be  lost  if  this  is  not 
done,  though  there  may  be  difficulties  on  the  title  or  any 
other  circumstance  has  caused  delay.  Brooke  v.  Garrod,  3 
K.  &  J.  608 ;  2  De  G.  &  J.  62. 

If  an  offer  is  to  be  made  by  the  executors  and  accepted 
within  a  given  time,  time  does  not  run  till  a  proper  offer 
containing  the  terms  is  made.  Lord  Lilford  v.  Pawys  Keck, 
(No.  1)  30  B.  295 ;  Amtin  v.  Taicney,  L.  E.  2  Ch.  143. 

It  is  a  question  to  be  determined  on  the  facts  of  each  case 
whether  the  person  accepting  the  option  is  in  the  same 
position  as  an  ordinary  purchaser  so  that  he  may  require  an 
abstract  of  title  or  whether  he  must  take  the  property  as  he 
'inds  it.  See  Re  Davison  d-  Torreus;  17  Ir.  Ch.  7 ;  Given  v. 
Massey ;.  Brooke  v.  Garrod,  supra, 

A  right  of  purchase  at  a  fixed  price  is  not  destroyed  by  a 
compulsory  purchase  under  the  Lands  Clauses  Act  after  the 
testator's  death.  In  such  a  case  the  person  to  whom  the 
option  is  given  may  take  the  purchase-money  less  the  fixed 
price.  In  re  Cants  Estate,  4  De  G.  &  J.  503 ;  In  re  Kerry, 
W.  N.  1889,  3. 
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Chap    XVIII. 

Words  appropriate  to  Realty  and  Personalty 

Respectively. 

Personal  1.  Under  the  words  personal  property,  estate,  and  effects, 

property.  personal  property  alone  passes.     Belaney  v.  Belaney,  L.  R.  2 

Eq.  210;  2  Ch.  138;  Jones  v.  Robinson,  3  C.  P.  D.  344. 

And   possibly  the  word   property   would    not   pass    realty 

if   it   is    coupled    with    explanatory  words    relating   only   to 

personalty,   such    as   "  both   in  stock,   household    furniture, 

cash,  &c.,  &c."     MiiUaly  v.  Walsh,  I.  R.  6  C.  L.  314 ;  see  3 

L.  R.  Ir.  244. 

Woids  cBtate         2.  The  words  estate  or  property  alone  are,  however,  suffi- 

a[onrSiU^pa»  ^^^^^'  ^  Carry  real  estate.     Mayoi-  of  HamiWm  y.  Hothdon,  6 

"alty,  Moo.  p.  C.  76;  11  Jur.  193;  Hawksworth  v.  Hawksworth,  27 

B.  1 ;  In  re  Smart's  Estate ;  Fox  v.  Shipman,  W.  N.  1882,  77; 

In  re  Heginbotham  ;   Wilson  v.  Heginbotham,  W.  N.  1884,  179. 

where  Where  these  words   are  coupled  with  other  words  which 

other^words!^      would  alone  be  sufficient  to  carry  the  whole  of  the  personal 

property,  the  word  estate  will,  jn-imd  facie,  carry  realty,  as 
it  would  otherwise  be  insensible.  Tilley  v.  Simpson,  2  T.  R. 
659,  n. ;  Edwards  v.  Barnes,  2  Bing.  N.  C.  252 ;  Doe  d.  Wails 
V.  Langlands,  14  East,  370 ;  Jongsma  v.  Jongsma,  1  Cox,  362 ; 
Patterson  v.  Huddart,  17  B.  210;  Hamilton  v.  Bmkmaster, 
L.  R.  3  Eq.  323  ;  Sanderson  v.  Dobson,  7  C.  B.  81,  and  10  B. 
47,  overruling  same  case,  1  Ex.  141 ;  and  see  Dobson  v. 
Bowness,  5  Eq.  404 ;  Loftns  v.  Stoney,  17  Ir.  Ch.  178. 

If  there  are  any  words  in  the  gift  accurately  applicable  to 
realty,  such  as  **  devise,*'  the  fact  that  the  trusts  declared  are 
only  applicable  to  personalty  will  not  prevent  the  real  estate 
from  passing.  Doe  d.  Bnrkitt  v.  Chapman,  1  H.  Bl.  23 ; 
Dunnage  v.  White,  1  J.  &  W.  583  ;  Stokes  v.  Salomons,  9  Ha. 
75 ;  Lloyd  v.  Lloyd,  7  Eq.  458  ;  Longley  v.  Longley,  13  Eq.  138. 
Real  estate  will  pass  even  if  there  are  no  words  technically 
appropriate,  and  the  trusts  declared  are  not  literally  applicable 
to  realty,  if  they  can  be  held  popularly  applicable.  Saumarez 
V.  Sanmatez,  4  M.  &  Cr.  331 ;  D'Almaine  v.  Moseley,  1  Drew. 
632 ;  Mornson  v.  Hojyj^e,  4  De  G.  &  8.  234. 
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ThuB  the  words  "  collect  and  get  in  **  will  not  prevent  realty  Chap,  xviii.. 
from  passing.     Hamilton  v.  Buckvmster,  L.  R.  3  Eq.  828. 

So,  too,  if  the  trust  is  for  sale  or  investment,  the  inapplica-  Trust  for  sale- 
bility  of  the  subsequent  trusts  to  realty  is  immaterial.   0' Toole 
V.  Broivne,  8  E.  &  B.  572 ;  Streatfield  v.  Cooper,  27  B.  888 ; 
FvUerton  v.  Martin,  22  L.  J.  Ch.  898;  Dohson  v.  Bowness,  5 
Eq.  404.     See,  too,  Affleck  v.  James,  17  Sim.  121. 

If,  however,  the  gift  is  to  trustees,  their  executors,  adminis- 
trators and  assigns,  on  trusts  exclusively  applicable  to 
personalty,  real  estate  will  not  pass.  Doe  d.  Spearing  v. 
B^Lckner,  6  T.  R.  610 ;  Pogson  v.  TJiomas,  6  Bing.  N.  C.  887 ; 
Coard  v.  Holderness,  20  B.  147. 

It  has  sometimes  been  said,  that  if  the  words  with  which  Estate 
the  word  "estate"  is  coupled  are  not  sufficient  to  carry  all  3etj^*^ 
the  personal  property,  estate  will  be  confined  to  personalty,  ficienttopass 

-^  JT  ./      personalty. 

See  TiUey  v.  Simpson,  2  T.  R.  659,  n. ;  D'Abnaine  v.  Moseley, 
1  Dr.  632.  The  rule  appears,  however,  to  be  unsupported  by 
actual  decision,  and  has  been  disapproved  of.  See  Loftm  v. 
Stoney,  17  Ir.  Ch.  178;  Re  The  Greenmch  Hospital  Impiwement 
Act,  20  B.  458. 

At  any  rate,  where  there  is  a  .prior  devise  of  lands  a  gift 
of  "the  rest  and  residue  of  my  estate,"  or  "all  other  my 
estate,"  though  coupled  with  words  which  would  not  alone 
carry  all  the  personalty,  will  carry  realty.  Scott  v.  Alberry, 
Com.  387;  8  Vin.  Abr.  229,  pi.  14;  Fletcher  v.  Smiton,  2 
T.  R.  656. 

Of  course  where  the  testator  shows  that  he  uses  the  word 
estate  as  equivalent  to  effects,  only  personalty  will  pass. 
TimeweU  v.  Perkins,  2  Atk.  102 ;  Doe  d.  Hurrell  v.  Hurrell,  5 
B.  &  Aid.  18. 

8.  The  words  "  real  estate  "  prima  facie  do  not  include  Real  estate. 
leaseholds,  though  leaseholds  may  pass  if  there  is  no  real 
estate  or  an  intention  to  include  them  can  be  gathered  from 
the  will.  Tuimer  v.  Turner,  21  L.  J.  Ch.  848;  Gvlly  v. 
Davis,  10  Eq.  562 ;  Moase  v.  White,  8  Ch.  D.  768 ;  Butler 
V.  Butler,  28  Ch.  D.  66 ;  Re  Davison ;  GreemveU  v.  Davison, 
58  L.  T.  804 ;  In  re  Uttermure ;  Leeson  v.  FotUis,  W.  N, 
1893,  158. 

T.W.  O 
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Chap.  ZTm. 

Seised. 


What  I  may 
die  pofiSessed 
of. 


All  the  rest. 


Effects. 


Chattels. 


4.  A  devise  of  *'real  estate  of  which  I  may  die  seised" 
will  not  pass  lands  which  at  the  testator's  death  are  in  the 
wrongful  possession  of  strangers.  Leach  v.  Jay,  6  Ch.  D. 
496 ;  9  Ch.  D.  42. 

5.  The  words  **  whatever  I  may  die  possessed  of  '*  alone 
would  probably  carry  realty. 

At  any  rate  this  is  clearly  the  case  where  they  are  coupled 
with  words  sufficient  to  carry  the  whole  personalty.  Evans 
V.  Jones,  46  L.  J.  Ex.  280. 

It  makes  no  difference  that  the  person  to  whom  the  gift  is 
made  is  also  appointed  executor.  Pitman  v.  Stevens,  15  East, 
505  ;  WUce  v.  Wilce,  5  M.  &  P.  682  ;  7  Bing.  664 ;  Thoinas  v. 
Phelps,  4  Russ.  848. 

Monk  V.  MaiuUley,  1  Sim.  286,  and  Cook  v.  Jaggard, 
L.  R.  1  Ex.  125,  were  both  cases  before  the  Wills  Act, 
in  which  the  question  was  whether  the  words,  "whaitever 
I  die  possessed  of,"  would  pass  the  fee  to  a  devisee 
to  whom  specific  devises  for  life  and  in.  tail  had  already 
been  made. 

6.  The  words  **all  the  rest,"  though  following  gifts  of 
personalty,  will  pass  realty.  Atree  v.  Atree,  11  Eq.  280; 
Smyth  V.  Smyth,  8  Ch.  D.  561. 

7.  The  word  effects  primd  fade  will  not  pass  real  estate. 
Doe  V.  Bring,  9  Man.  &  S.  448  ;  Doe  d.  Haw  v.  Earles, 
15  M.  &  W.  450;  see,  however,  Smyth  v.  Smyth,  supra;  A.-G. 
of  British  Honduras  v.  Bristoice,  50  L.  J.  P.  C.  15 ;  Hali  v. 
Hall,  (1892)  1  Ch.  861. 

But  the  testator  may  show  that  he  intended  realty  to  pass 
by  the  word  effects,  by  referring,  for  instance,  to  property 
including  realty  as  **  such  effects."  Marquis  of  Titchfield  v. 
Homcastle,  2  Jur.  610 ;  Milsome  v.  Ijong,  8  Jur.  N.  S.  1073 ; 
see  In  re  Sheridan,  17  L.  R.  Ir.  179. 

The  words  "  effects  both  real  and  personal "  will  pass  realty. 
Hogan  v.  Jackson,  8  B.  P.  C.  388 ;  Cowp.  299. 

See,  as  to  the  menning  of  effects,  p.  180. 

8.  On  the  other  hand,  chattels  real  and  personal  prima  facie 
will  not,  unless  explained  by  the  context.  Grayson  v.  Atkinson, 
1  Wils.  333. 
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9.  The  expression  '*  worldly  goods  of  what  nature  and  kind  c^*P-  xvni. 
soever  "  passes  realty.     Wright  v.  Shelton,  18  Jur.  445.  Worldly  goods. 

10.  The  appointment  of  a  person  executor  of  the  testator's  Appointment 

of  executor. 

property  has  been  held  sufficient  to  give  him  the  fee  in 
real  estate.  Doe  d.  Hickman  v.  Hasleu-ood,  6  A.  &  E.  167 ; 
Doe  d.  Pratt  v.  Pratt^  ib.  180 ;  Mui-phj/  v.  Donelly,  I.  R. 
4  Eq.  111. 
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RESIDUARY    GIFTS. 


Chap.  XIX. 

Operation  of 
a  general 
devise  on 
freeholds 
before  the 
Wills  Act. 


Reversions 
pass  under 
a  general 
devise. 


I.  Besiduary  Devises  of  Land. 
A.  Freeholds. 

In  wills,  prior  to  the  Wills  Act,  a  residuary  devise  included 
only  lands  possessed  by  the  testator  at  the  date  of  his  will, 
and  of  which  he  had  not  attempted  to  make  any  disposition 
by  his  will. 

It  included,  therefore,  the  reversion  in  lands  in  which 
partial  interests  only  had  been  previously  given.  Rooke  v. 
Rooke,  2  Vern.  461 ;  1  Eq.  Ab.  210,  pi.  17 ;  White  v.  Vitty, 
2  Buss.  484  ;  4  Buss.  584. 

And  in  the  case  of  contingent  and  executory  devises  it 
included  the  interest  undisposed  of  in  the  event  of  those 
devises  not  taking  effect,  or  until  they  took  effect,  but  not 
lapsed  or  void  devises.  Doe  d.  Welh  v.  Scott,  8  Mau.  &  S.  300 ; 
Egerton  v.  Massey,  3  C.  B.  N.  S.  338. 

And  a  gift  of  the  residue  of  the  proceeds  of  sale  of  realty 
devised  on  trust  for  sale  was  subject  to  the  same  rule  and 
did  not  carry  legacies  given  out  of  the  proceeds  which 
failed  through  lapse  or  otherwise.  Hutcheson  v.  Havimond, 
8  B.  C.  C.  128 ;  Jones  v.  Mitchell,  1  S.  &  St.  290. 

Now  by  sect.  25  of  the  Wills  Act,  real  estate  comprised  in 
any  devise  which  shall  fail  or  be  void  shall  be  included  in  & 
residuary  devise. 

B.  Reversions. 

1.  Beversions,  whether  vested  in  the  testator  at  the  time  of 
making  his  will  or  remaining  in  him  after  the  limitations  of 
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his  will  are  exhausted,  pass  by  a  general  devise  of  lands.  Chester  Chap.  xix. 
V.  Chester,  3  P.  W.  56  ;  Doe  d.  Mareton  v.  Fossick,  1  B.  &  Ad. 
186 ;  Mostyn  v.  Champneys,  1  Scott,  293;  1  Bing.  N.  C.  341. 

2.  A  devise  of  lands  not  settled,  or  out  of  settlement,  is  Devise  of 
equivalent  to  a  devise  of  lands  not  otherwise  disposed  of,  over  settled 
which  the  testator  has  absolute  dominion,  and  will  therefore  J^^i'if^f  * 

'  reversion 

pass  a  reversion  in  fee  in  settled  lands,  though  the  testator  »"  settled 

lands, 

may  confirm  the  settlement.  Incorporated  Society  v.  Richards, 
1  Dr.  &  War.  258 ;  Cooke  v.  Gerrard,  1  Lev.  212  ;  Strode  v. 
Russell,  2  Vern.  621 ;  Chester  v.  Chester,  3  P.  W.  56;  A.-G.  v. 
Vigor,  8  Ves.  256 ;  Jones  v.  Skinner,  6  L.  J.  Ch.  87 ;  Kelly  v. 
Duffy,  4  L.  E.  Ir.  601 ;  see  In  re  Green ;  Walsh  v.  Green, 
31  L.  E.  Ir.  338. 

A  charge  of  annuities  upon  the  lands  passing  by  the 
general  words  will  not  exclude  reversions.  Doe  d.  Moreton  v. 
Fossick,  1  B.  &  Ad.  186 ;  Doe  d.  Pell  v.  Jeyes,  1  B.  &  Ad.  593. 

3.  The  fact  that  the  limitations  on  which  the  reversion  is  though  some 
dependent  are  such  that  some  of  the  limitations  of  the  will  tations  are 
cannot  take  effect  upon  the  reversion,  will  not  prevent  the  J^the^reve*^ 
reversion  from  passing.  sion. 

If  there  are  other  lands  besides  the  reversion  the  limitations 
inapplicable  to  the  reversion  will  be  referred  to  the  other 
lands  reddendo  singtda  singulis.  Doe  d.  Earl  Cholmondeley 
V.  Weatherby,  11  East,  322 ;  William  d.  Hughes  v.  Thomas, 
12  East,  141 ;  Freeman  v.  Duke  of  Chandos,  Cowp.  363  ;  Doe 
d.  Nethercote  v.  Bartle,  5  B.  &  Aid.  492 ;  Mortis  v.  Lloyd, 
33  L.  J.  Ex.  202. 

And  under  this  head  would  come  all  wills  since  the  Wills 
Act,  where  such  of  the  limitations  as  can  never  take  effect 
upon  the  reversion  may  be  looked  upon  as  intended  to  operate 
upon  after-acquired  lands. 

And  even  if  there  are  no  other  lands  the  reversion  will  pass 
if  some  of  the  limitations  of  the  will  are  applicable  to  it. 
Church  V.  Mundy,  12  Ves.  426 ;  Tennent  v.  Tennent,  Dru. 
temp.  Sugden,  161 ;  1  Jo.  &  Lat.  379 ;  Ford  v.  Ford,  6  Ha. 
486;  Roe  d.  James  v.  Aris,  4  T.  E.  605;  Jacob  v.  Jacob,  78 
L.  T.  451,  825,  see  82  L.  T.  270;  Goodtitle  d.  Daniel  v.  Miles, 
6  East,  494,  must  be  considered  overruled. 
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Chap.  XIX.  4,  if^  however,  none  of   the  limitations  of   the  will  could 

Whether  a  take  effect  upon  the  reversion,  there  seems  no  reason   for 

passes  if  all  Supposing  the   reversion   would   pass.     Tennent  v.  Tennenty 

thehmita-  gupra,  is  not  contra,  since  the  devise  of   the  reversion   was 

tions  are  . 

inappropriate,  capable  of  taking  effect  so  far  as  the  life  interest  given  to  R. 
was  concerned.  Goodtitle  d.  Daniel  v.  Miles,  supra,  seems 
to  have  been  decided  upon  this  principle,  though  the  facts  did 
not  justify  its  application. 

5.  And,  of  course,  the  reversion  will  not  pass  if  the  testator 
expressly  treats  it  as  undisposed  of  by  his  will ;  if,  for  instance, 
he  treats  the  estates  in  which  he  has  a  reversion  as  descendible 
on  failure  of  the  prior  limitations.  Strong  v.  Teatt,  2  Burr. 
912  ;  3  B.  P.  C.  219. 


Leaseholds 
for  lives. 


C.  Leaseholds  for  Lives. 

The  same  rules  are  applicable  to  leaseholds  for  lives,  which, 
being  freehold  interests,  pass  under  a  general  devise  though 
some  of  the  limitations  are  inapplicable.  Fitzroy  v.  Hotcardy 
8  Russ.  225 ;   Weigall  v.  Broome,  6  Sim.  99. 


Copyholds. 


Equitable 
estates  in 
copyholds. 


D.  Copyholds. 

By  55  Geo.  III.  c.  192,  and  sects.  3,  4  of  the  Wills  Act, 
copyholds,  whether  surrendered  to  the  use  of  the  will  or  not, 
pass  by  a  general  devise.  Doe  d.  Clarke  v.  LMdlam,  7  Bing. 
275 ;  5  Moo.  &  P.  48. 

The  effect  of  sect.  8  of  the  Wills  Act  is  only  to  dispense  with 
the  necessity  for  a  surrender,  and  not  to  convey  the  estate  into 
the  devisee  without  admission.  The  estate  therefore  remains 
in  the  customary  heir  till  admittance.  Garland  v.  Mead, 
L.  R.  6  Q.  B.  441. 

Before  55  Geo.  III.  c.  192,  equitable  estates  of  copyholds 
which  could  not  be  surrendered  could  be  devised  by  words  of 
direct  reference.  Allen  v.  Poulton,  1  Ves.  Sen.  121 ;  but  they 
did  not  pass  by  a  general  devise  of  lands ;  but  now,  as  the 
evidence  of  intention  to  pass  copyholds  inferred  from  a  surrender 
is  unnecessary,  it  seems  they  would  pass  under  a  general  devise. 
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See    per  Lord    Cranworth,  in    Torre   v.   Browne^   5  H.  L.    Ch>p.  XIX. 
655,  474. 

And  by  the  effect  of  sect.  8  of  the  Wills  Act,  a  general 
devise  of  lands  will  pass  copyholds,  freed  from  the  widow's 
right  to  freebench,  in  cases  where  the  right'  could  have  been 
barred  prior  to  the  passing  of  that  section  by  a  surrender. 
Lacey  v.  HUU  19  Eq.  346. 

E.  Leaseholds  for  Years, 
a.  Before  the  Wills  Act. 

A  general  devise  of  lands  before  the  Wills  Act  did  not  carry  Leaseholds 
leaseholds  for  years  if  there  were  any  freeholds ;  on  the  other  before  the 
hand,  if  there  were  no  freeholds,  leaseholds  might  pass.     Rose  ^^' 

V.  Bartlett,  Cro.  Car.  292 ;  Thompson  v.  Lauleij,  2  B.  &  P.  808; 
Gully  V.  Davis,  10  Eq.  562. 

But  leaseholds  passed  under  a  gift  of  lands  or  of  real  estate.  Words  of 
if  there  were  any  words  applicable  to  them,  or  an  intention  ap^icabie°to 
could  be  gathered  from  the  will  that  they  were  to  be  included.  i«*8«^oids. 
Thus  leaseholds  passed  under  the  description  lands  which  the 
testator   "then   stood   seised   or   possessed  of,  or  any  ways 
interested  in.'*     Addis  v.  Clement,  2  P.  W.  456. 

The  word  *'  possessed  "  was  considered  the  important  word, 
and  leaseholds  did  not  pass  under  a  similar  devise  without  the 
word  possessed.  Pistol  v.  Riceardson,  2  P.  W.  459,  n. ;  Davis 
V.  Gihhs,  8  P.  W.  26. 

And  leaseholds  passed  where  the  devise  was  subject  to 
ground  rents  or  to  certain  persons  to  hold  for  ever,  or  other- 
wise according  to  the  natures  and  tenures  thereof.  Hartley  v. 
Hurle,  5  Ves.  540 :  Swift  v.  Swift,  1  D.  F.  &  J.  160. 

The  same  result  followed  if  the  lands  were  described  by 
acreage,  which  could  only  be  satisfied  by  including  leaseholds. 
Goodman  v.  Edwards,  2  M.  &  K.  759. 

h.  Since  the  Wills  Act. 

Sect.  26  of  the  Wills  Act  enacts  that  a  devise  of  the  land  of  s.  26  of  the 
the  testator,  or  of  the  land  of  the  testator  in  any  place  or  in 
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Chap.  XIX.  the  occupation  of  any  person  mentioned  in  his  will  or  otherwise 
described  in  a  general  manner  and  any  other  general  devise, 
which  would  describe  a  customary  copyhold  or  leasehold  estate, 
if  the  testator  had  no  freehold  estate  which  could  be  described 
by  it,  shall  be  construed  to  include  the  customary  copyhold  and 
leasehold  estates  of  the  testator,  or  his  customary  copyhold  and 
leasehold  estates  or  any  of  them  to  which  such  description  shall 
extend  as  the  case  may  be  as  well  as  freehold  estates  unless  a 
contrary  intention  shall  appear  by  the  will. 

The  section  was  probably  intended  to  do  no  more  than  to 
abolish  the  rule  established  by  Rose  v.  Bartlett,  and  other  cases, 
and  to  leave  the  Court  to  ascertain  the  testator's  intention 
unfettered  by  technical  rules.  See  Butler  v.  Butler,  28  Ch.  D. 
75 ;  lie  Davison ;  Greemvell  v.  Davison,  58  L.  T.  804. 

The  section  is  not  limited  to  a  devise  of  "  land,"  but  applies 
to  any  general   devise.     As  to  its  application  to  a  devise  of 
**  real  estate  "  see  BwtUr  v.  Butler,  28  Ch.  D.  75;  Re  Davison; 
Greemvell  v.  Davison,  58  L.  T.  804,  and  see  p.  193. 
Contrary       •        A  contrary  intention  within  the  meaning  of  sect.  26  is  not 

shown  by  the  fact  that  the  **  lands  '*  in  question  are  devised  in 
strict  settlement  without  any  provision  to  prevent  the  lease- 
holds from  vesting  indefeasibly  in  the  first  tenant  in  tail  at  his 
birth.  Wilson  v.  Eden,  11  B.  287;  5  Ex.  752;  14  B.  317;  18 
Q.  B.  474 ;  16  B.  153. 

But  if  there  is  a  direction  to  accumulate  the  rents  and 
profits  during  the  minority  of  a  tenant  for  life  or  in  tail,  and 
if  he  attains  twenty-one  to  pay  the  accumulations  to  him,  or 
if  he  dies  under  twenty-one  to  invest  them  in  freehold  land,  to 
be  settled  to  the  same  uses — a  direction  inconsistent  with  the 
absolute  vesting  of  the  leaseholds  in  a  tenant  in  tail  at  birth — 
and  a  power  of  selling  the  **  lands  '*  and  investing  the  proceeds 
in  leaseholds,  to  be  settled  upon  the  same  trusts,  but  so  that 
they  shall  not  vest  in  any  tenant  in  tail  dying  under  twenty- 
one,  and  there  is  a  gift  of  the  residuary  personal  estate  upon 
trusts  corresponding  with  the  uses  of  the  devised  lands  with 
the  same  proviso  against  absolute  vesting,  the  testator  by  the 
provisions  against  the  vesting  of  leaseholds  in  any  tenant  in 
tail  dying  under  twenty-one  shows  that  he  would  have  inserted 


intention. 
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similar  provisions  in  the  devise  of  the  **  lands,*'  unless  he  had    Chap,  xix. 
intended  leaseholds  not  to  pass  under  that  name.     Prescott  v. 
Barker,  9  Ch.  174. 

F.  Beneficial  Interest  in  a  Mortgage. 

A  general  or  specific  devise  of  lands  will  not  without  more  Beneficial 
pass  the  beneficial  interest  in  a  mortgage.     Strode  v.  Russell,  a  mortgage. 
2  Vern.  621,  624;  Cashorne  v.  Scnrfe,  1  Atk.  605  ;  see  2  J.  & 
W.  194.     See  Martin  d.  Weston  v.  Mowlin,  2  Burr.  969,  where 
the  testator  was  mortgagee  in  possession;  In  re  Clowes,  (1893) 
1  Ch.  214. 

But  a  devise  of  particular  lands  of  which  the  testator  is  only 
mortgagee  to  several  persons  in  succession,  may  pass  the 
beneficial  interest,  as  something  was  clearly  intended  to  pass, 
and  the  limitations  are  inappropriate  to  a  devise  of  the  mere 
legal  estate.  Woodhouse  v.  Meredith,  1  Mer.  450.  See,  too, 
KnoUys  v.  Shepherd,  1  J.  &  W.  499 ;  Clarke  v.  Ahhott,  Barn. 
Ch.  457,  461 ;  In  re  Clowes,  (1893)  1  Ch.  214  ;  In  re  Carter; 
Dodds  V.  Pearson,  (1900)  1  Ch.  801. 

And  a  devise  of  the  testator's  estate  and  interest  in  certain 
lands  may  pass  the  lands  and  also  mortgages  or  charges  on 
the  land  to  which  he  is  entitled.  Mackesy  v.  Mackesy,  (1896) 
1  Jr.  511 ;  Kilkelly  v.  Powell,  (1897)  1  Ir.  457. 

G.   Trust  and  Mortgage  Estates, 

By  sect.  80  of  the  Conveyancing  and  Law  of  Property  Act,  Trust  and 
1881,  which  applies  to  persons  dying  after  the  31st  of  December,  ^^^^^ 
1881,  trust  and  mortgage  estates  vest  in  the  personal  represen- 
tatives from  time  to  time  of  the  deceased,  notwithstanding  any 
testamentary  disposition. 

The  section  applies  to  copyholds.    Re  Hughes,  W.  N.  1884,  53. 

Sect.  45  of  the  Copyhold  Act,  1887  (50  &  51  Vict.  c.  73),  Trust 
which  l)ecame  law  on  the  16th  September,  1887,  enacted  that  inheritance 
sect.  30  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  ^fehlt'ter'''^ 
should  not  apply  to  land  of  copyhold  or  customary  tenure  real- 
vested  in  the  tenant  on  the  Court  rolls  of  any  manor  upon  any 
trust,  or  by  way  of  mortgage. 
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Ghap. 


Legal  entate 
in  trust  and 
mortgage 
estates. 


Where  the 
testator  is 
mortgagee 
and  bene- 
ficially en- 
titled to  the 
mortgage 
money. 


The  effect  of  this  section  was  considered  in  In  re  Mills* 
Trusts,  87  Ch.  D.  812  ;  40  Ch.  D.  14. 

The  Copyhold  Act,  1887,  is  repealed  by  the  Copyhold  Act^ 
1894  (67  &  58  Vict.  c.  46),  but  sect.  45  of  the  Act  of  1887  is 
re-enacted  by  sect.  88  of  the  Act  of  1894. 

In  cases  where  the  Conveyancing  Act  does  not  apply  the 
following  propositions  are  deducible  from  the  cases  : — 

A  general  devise  to  a  person  absolutely  without  more  will 
pass  the  legal  estate  in  property  of  which  the  testator  is  trustee 
or  mortgagee.     Lmd  Brayhroke  v.  Inskip,  8  Ves.  417. 

There  is,  however,  a  distinction  between  cases  where  the 
testator  is  mortgagee  in  trust,  and  where  he  is  also  beneficially 
entitled  to  the  mortgage  money. 

1.  WTiere  the  testator  has  the  legal  estate  in  a  mortgage,  and 
the  beneficial  interest  is  also  vested  in  him,  the  legal  estate 
passes  under  a  gift  of  **  all  the  rest  of  my  real  and  personal 
estate  to  A  for  her  own  use  and  benefit,"  though  there  may  be 
a  charge  of  debts.  Re  Stevens'  Will,  6  Eq.  597.  In  such  a  case 
it  is  reasonal.le  to  suppose  that  the  beneficial  ownership  and 
the  legal  estate  were  meant  to  go  together. 

If  the  devise  is  to  trustees,  subject  to  a  charge  of  debts,  appa- 
rently the  legal  estate  would  not  pass,  the  argument  from  the 
convenience  of  uniting  the  legal  estate  with  the  beneficial 
interest  being  away.     lie  Horsfell,  M*C.  &  Y.  292. 

This  is  (i  fortiori  the  case  where  the  devise  is  to  trustees 
subject  to  the  payment  of  debts  upon  trusts  inapplicable  to  the 
legal  estate.  See  Packman  v.  Moss,  1  Ch.  D.  216,  where  the 
testator  was  beneficially  interested  in  a  moiety  of  the  equity  of 
redemption. 

But  if  the  trustees  are  directed  to  get  in  debts  due  on  any 
security,  they  take  the  legal  estate.  Re  Arronsmith's  Trusts^ 
6  W.  E.  642. 

The  legal  estate  will  not  pass  where  the  devise  is  after  pay- 
ment of  debts  to  two  persons  as  tenants  in  common  (a) ;  or  where 
it  is  to  several  persons  in  definite  shares,  though  not  subject 
to  debts  (b) ;  or  where  it  is  to  an  indefinite  class,  as  tenants  in 
CGmmon{c),Doed.Roylance  v.Lightfoot,S  M.& W.563  (a) ;  Martin 
V.  Laverton,  9  Eq.  668  (b) ;  Re  Finney's  Estate,  3  Giff.  465  (c). 
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2.  Mere  trust  estates  will  not  be  prevented  from  passing    Chap.  xix. 
under  a  general  devise  by  words  of  benefit  superadded.   Bain-  Mere  trust 
bfidge  v.  Lord  Ashburton,  2  Y.  &  C.  Ex.  347  ;  Sharpe  v.  Sharpe,  ®^^*^^- 

12  Jur.  398;  Lewis  v.  Mathews,  L.  R.  2  Eq.  177;  and  see 
Ex  pmie  ShaWy  8  Sim.  169. 

But  they  will  not  pass  if  there  is  a  charge  of  debts,  whether  charge  of 
by  express  words  or  by  implication  from  a  residuary  devise  for  ^'le*^^ uses 
where  legacies  have  been  previously  given  (a) ;  nor  if  the  devise  "*  ^"*^* 

.  eettlement. 

is  on  trust  for  sale  (b) ;  or  to  uses  in  strict  settlement  (c).  Doe 
d.  Kecule  v.  Ueade,  8  T.  R.  118 ;  Duke  of  Leeds  v.   Manday, 

3  Ves.  348 ;  Hope  v.  Liddell,  21  B.  183 ;  In  re  Bellis'  Trusts, 
5  Ch.  D.  504 ;  see,  however.  In  re  Brown  d  Sibly,  3  Ch.  D. 
156  (a) ;  Ex  parte  Marshall,  9  Sim.  556  ;  Be  Cantley  or  CauUeyy 
17  Jur.  124 ;  22  L.  J.  Ch.  391  ;  Morley's  WUl,  10  Ha.  293 ; 
In  re  Smith's  Estate,  4  Ch.  D.  70(b);    Thompson  v.  Grant, 

4  Mad.  488  (c). 

As  tc  whether  a  devise  to  the  separate  use  will   prevent  Separate  use. 
trust    estates    from    passing,    see    Lindsell    v.    Thacker,   12 
Sim.  178. 

3.  Where  a  testator  has  contracted  to  sell  real  estate,  so  that  Constructive 
he  is  a  constructive  trustee  of  the  legal  estate,  it  will  pass 

under  a  devise  of  trust  estates,  and  not  under  a  general  devise 
upon  trust  for  sale.  Lysaght  v.  Edwards,  2  Ch.  D.  499. 
Purser  v.  Darby,  4  K.  &  J.  41,  only  decides  that  where  the 
estate  contracted  to  be  sold  is  specifically  devised  it  is  excepted 
from  a  general  devise  of  trust  estates. 

If  there  is  no  devise  of  trust  estates,  the  legal  estate  in  lands 
contracted  to  be  sold  will  pass  under  a  general  devise  of  real 
and  personal  estate  upon  trust  to  get  in  and  dispose  of  the 
personalty,  the  legal  estate  being  required  for  the  purpose  of 
the  trust.  WaU  v.  Bright,  IJ.  &  W.  494 ;  Lysaght  v.  Edwards, 
2  Ch.  D.  499,  515. 

But  it  will  not  if  the  devise  is  to  tenants  in  common  with 
limitations  over.    Thirtle  v.  Vaughan,  24  L.  T.  6  ;  2  W.  R.  632. 

A  devise  of  mortgaged  estates  on  trust  to  get  in  the  mortgage 
debts  will  not  pass  a  legal  estate  which  has  descended  to  the 
testator  as  heir  of  a  deceased  mortgagee.  Ex  parte  Morgan, 
10  Ves.  100. 
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Chap.  XIX. 


II.  Residuary  Bequests. 


No  particular 
words  neces- 
sary to  pass 
the  residue. 


Doctrine  of 

ejwtiUni 

{fcneriii. 


Enumeration 
of  particulars 
followed  by 
tt  ctetera. 


Large  words 
followed  bv  an 
enumeration 
of  particulars. 


Explanatory 
wonls. 


A.   What  is  a  Residuarij  Gift. 

Such  words  as  goods,  chattels,  or  effects  will,  as  a  rule, 
pass  the  residuary  personalty  ;  no  particular  words  are, 
however,  necessary  for  that  purpose.  Bhind  v.  Lamb, 
2  J.  it  W.  399 ;  Heame  v.  Wigginton,  6  Mad.  120 ;  Fleming  v. 
BurrowSy  1  Buss.  276 ;  Leighton  v.  Bailliey  3  M.  &  K.  267  ; 
In  re  Basaett's  Estate ;  Perkins  v.  Fladgate,  14  Eq.  54 ;  see 
In  bonis  Aston,  6  P.  D.  203. 

The  question  frequently  arises,  whether  words  in  themselves 
large  enough  to  pass  the  residue,  but  coupled  with  an  enumera- 
tion of  particular  things,  will  be  cut  down  to  pass  only  things 
ejusdem  generis  with  those  enumerated. 

With  regard  to  the  meaning  of  etaetera  following  an  enumera- 
tion of  specific  things,  no  precise  rule  can  be  laid  down.  The 
tendency  of  the  most  recent  cases  is  to  give  the  word  the 
widest  possible  meaning,  so  that  it  would  pass  even  real  estate. 
Chapman  v.  Chapman,  4  Ch.  D.  800;  Midlally  v. -Walsh,  3 
L.  B.  Ir.  244. 

On  the  other  hand,  in  some  of  the  earlier  cases  et  ccetera 
following  an  enumeration  of  particulars  has  been  confined  to 
things  ejmdem  generis.  Marquis  of  Hertford,  v.  Lowther,  7  B. 
1;  Newman  v.  Newman, '16  B.  220;  Barnaby  v.  Tassell,  11 
Eq.  363. 

Where  there  are  comprehensive  words  followed  by  an  enumera- 
tion of  particulars,  an  et  ccetera  will  not  restrict  the  meaning  of 
the  large  words.  Kendall  v.  Kendall,  4  Buss.  360 ;  Gorer  v. 
Davis,  29  B.  222. 

Large  words,  such  as  goods,  chattels,  or  effects,  when  they 
are  followed  by  an  enumeration  of  particulars,  will  not  be 
limited  to  things  ejnsdem  generis,  Fisher  v.  Hepburn,  14 
B.  627  ;  Patterson  v.  Iluddart,  17  B.  210 ;  Ellis  v.  Selby, 
7  Sim.  352 ;  1  M.  &  Cr.  286  ;  Swinfen  v.  Swinfen,  29  B.  207  ; 
Alison  V.  Simp8<in,  Jo.  43. 

The  same  is  the  case  though  the  particulars  are  introduced 
by  words  intended  to  be  explanatory  of  the  former  words,  for 
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instance,    **  namely,"    **  consisting    in,"    **  together    with,^'    Chap,  xix. 

"  such  as,*'  '*  both  in,"  or  similar  words.     Bndges  v.  Bridges, 

8  Vin.  Abr.  Devise,  295,  pi.  18  ;    Gover  v.  Davis,  29  B.  222 ; 

In  bonis  Goodi/ar,  1   Sw.  &  Tr.  127;    4   Jur.   N.   S.    1243; 

Mahmy  v.  Donovan,  14  Ir.  Ch.  262,  388  ;  Drake  v.   Martin, 

23  B.  89;  Dean  v.  Gihson,  3   Eq.    713;    Maherley's  Tmsts, 

19  W.   R.   522  ;  King  v.  George,  4  Ch.    D.  435  ;  5  ih.  627  ; 

In    re   Fleetwood  ;    Sidgreaves   v.    Brewer,    15    Ch.    D.    594 ; 

MvllaUy  v.  Walsh,  3  L.  B.  Ir.  244;  see  KendalVs  Tmst,  14  B. 

608;   Tighe  v.  Fetherstonhaugh,  13  L.  R.  Ir.  401.     Timewell  v. 

Perkins,  2  Atk.  103,  is  not  to  be  followed. 

And  the  words  "  whether  in  money  or  in  the  public  funds 
or  other  securities  of  any  sort  or  kind  whatsoever,"  have  an 
enlarging  rather  than  a  restrictive  force,  so  far  as  personal 
property  is  concerned.  Cambridge  v.  Rons,  8  Ves.  12  ;  see 
Reeves  v.  Baker,  18  B.  372. 

So,  where  a  testator  gave  his  wife  **  all  my  property,  lease- 
hold and  freehold,  which  I  now  possess,"  it  was  held  that 
**  leasehold  and  freehold  "  was  added  e.r  abundanti  cauteld  and 
not  to  restrain  the  generality  of  the  word  **  property."  Re 
Robei-ts;  Kijf  y.  Roberts,  55  L.  J.  Ch.  628;  54  L.  T.  386; 
55  L.  T.  498;  35  W.  R.  176. 

On  the  other  hand,  a  gift  of  all  the  testator's  property  in  Property  in 
certain  securities  is  a  gift  of  those  securities  only.     Enohin  v.  ^curlties. 
Wylie,  1  D.  F.  &  J.  410 ;  10  H.  L.  1. 

But  such  a  gift  may  be  enlarged  to  a  residuary  gift,  if  the 
testator  goes  on  to  state,  that  it  is  his  intention  to  dispose 
of  all  his  property  among  the  legatees  in  question.  Patrick  v. 
Yeatherd,  12  W.  R.  304. 

It  seems  that  the  express  inclusion  in  the  large  words  of  Expreaa 
some  particular  property,  which  would  have  passed  without  things \diUjh 
beinj:;  expressly  included,  aflfords  an  argument  for  excluding  would  have 
from    the    gift  things    ejusdem   generis   with    that    included,  out  mention. 
Steigne»  v.  Steignes,  Mos.  296. 

General  words  following  an  enumeration  of  particulars  will  ^°^i™^aJ^ 
primd  facie  have  their  full  force  whether  introduced  by  the  P^'^ceding 

,  *^  large  words 

word  **  other  "  or  not,  if  a  restricted  construction  would  cause  will  not 
an  intestacy.     Arnold  v.  Arnold,  2  M.  &  K.  365 ;  Sivinfen  v.  ktt^! 
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<^*P'  3CIX.  Stcinfen,  29  B.  207;  Campbell  v.  Prescott,  15  Yes.  503; 
MicheU  v.  Michell,  5  Mad.  69 ;  MaHin  v.  Glorer,  1  Coll.  269 ; 
Parker  v.  Marchant,  1  Y.  &  C.  C.  290;  Nugee  v.  Cliapman, 
29  B.  290;  Hodgson  v.  J^a:,  2  Ch.  D.  122;  see,  too,  Re  Lloyd; h 
Estate,  2  Jur.  N.  S.  539  ;  EvevaU  v.  Brotvue,  1  Sm.  &  G.  868 ; 
In  bonis  Jupp,  (1891)  P.  800;  Anderson  v.  Anderson,  (1895) 
1  Q.  B.  749. 

The  fact  that  specific  and  general  legacies  are  given  in  later 
parts  of  the  will  is  not  sufficient  to  restrict  the  general  words. 
In  bonis  Shepheardy  48  L.  J.  P.  62. 

It  is  immaterial  that  certain  things  which  would  have  passed 
under  the  previous  words,  if  read  in  their  large  sense,  are  sub- 
sequently given  to  the  same  legatee.  Bennett  v.  Batchelor,  1 
Ves.  Jun.  63  ;  8  B.  C.  C.  27  ;  Fleming  v.  Burrows,  1  Russ.  276. 
It  makes  no  difference,  that  the  gift  is  not  strictly  residuary, 
so  that  there  might  possibly  be  property  which  it  would  be 
ineffectual  to  pass.     Hodgson  v.  Jex,  2  Ch.  D.  122. 

The  word  article,  however,  has  not  the  same  large  sense  as 
goods  or  effects.     Collier  v.  Squire,  8  Buss.  467. 
Large  words  But  if  it  is  clear  that  the  gift  was  not  meant  to  be  residuary, 

^h\n^eju8dem  ^^^  ^^^  large  words,  if  not  confined  to  things  ejusdem  generis, 
fjentris,  would  Carry  the  residue,  they  must  be  so  confined, 

if  there  is  1.  This  is  the  case,  if  there  is  an  express  residuary  gift. 

rwiduMygift,     Woolcomb  V.    Woolcovib,  ^  P.  W.  112;  Stuart  v.  Marquis  of 

Bute,  1  Dow,  84 ;  Lamphier  v.  Despard,  2  Dr.   tl*  War.  69 ; 

Midlins  V.  Smith,  1  Dr.   Sc  Sm.  204;  Campbell  v.  M* Grain, 

I.  R.  9  Eq.  397 ;    IVaite  v.  Morland,  13  W.  R.  963 ;  Smith  v. 

Davis,  14  W.  R.  942. 

or  it  is  clear  2.  So  when  the  residue  has  been  given  and  the  will  is  then 

in  question       revoked  80   far  as  relates  to  the  bequest  to  the  residuary 

^nttobc      legatee  of  the  testatrix's  plate,  linen,  household  goods,  and 

residuary.         other  effects,  these  words  would  be  confined  to  things  ejusdem 

generis.     Hothavi  v.  Sutton,  16  Ves.  319. 

If,  however,  the  revocation  is  of  the  same  enumerated  things 
and  *'  other  effects  (except  money),"  the  testatrix  shows  that 
she  considered  things  not  ejusdem  generis  would  be  included, 
and  the  large  words  will  have  their  full  force.  Hotham  v. 
Sutton,  15  Ves.  326 ;  Ivimn  v.  Gassiot,  8  D.  M.  X-  G.  958 ;  see 
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Steignes  v.  Steignes,  Mos.  296.    Fleming  v,  Brooky  1  Sch.  k  Lef.     ^^*P" 
818,  is  inconsiBtent  with  Hotham  v.  Sutton, 

So,  too,  if  something  stated  to  be  a  portion  of  certain 
specific  property,  together  with  the  testator's  household 
furniture  and  effects  of  what  nature  or  kind  soever,  is  given 
to  a  legatee,  and  the  testator  then  makes  other  gifts,  the 
earlier  gift  being  clearly  not  residuary  will  only  pass  things 
ejusdem  generic  with  those  enumerated.  Rawlings  v.  Jennings 
13  Ves.  39. 

And  it  would  seem  that  where  there  is  a  gift  of  certain 
articles  and  all  other  goods  of  whatever  kind  to  a  legatee  at 
the  commencement  of  a  will,  followed  by  dispositions  of  other 
portions  of  the  testator's  property,  and  the  remainder  of  the 
latter  property  is  given  to  the  same  legatee,  it  is  clear  that  the 
first  gift  was  not  meant  to  be  residuary.  Wrench  v.  JiiMing, 
3  B.  621. 

So,  too,  a  gift  of  the  remainder  of  the  testator's  money  and 
effects  to  be  expended  in  purchasing  a  suitable  present  for  his 
godson  must  be  read  as  limited  to  things  cjugdem  generisi  with 
money.  Bin-ton  v.  Dunbar,  1  Giff.  221 ;  2  D.  F.  &  J.  388; 
80  L.  J.  Ch.  8. 

3.  Qr,  again,  the  testator  may  show  by  subsequent  reference 
or  explanation  that  he  meant  only  things  ejnsdem  genei-is  to 
pass.  Svtttm  v.  Sharp,  1  Buss.  149;  see  A.-G,  v.  Wiltshire, 
16  Sim.  88. 

In  the  case  of  a  bequest  of  things  in  a  house  where  the  Bequest  of 
house  is  also  given  to  the  legatee,  general  words  following  an  holw? 
enumeration  of  particulars  will  more  readily  be  limited  so  as 
to  pass  only  things  ejvsdem  generis. 

The  mention  of  one  particular  class  of  things,  coupled  with 
general  words,  will  not  cut  down  the  general  words. 

Thus,  under  a  bequest  of  furniture  and  other  moveable  goods 
in  a  house,  money  will  pass.  Sicinfen  v.  Swinfen,  29  B.  207  ; 
Mahony  v.  Do^tman,  14  Ir.  Ch.  262,  388 ;  Cole  v.  Fitzgerald, 
3  Buss.  801. 

On  the  other  hand,  if  there  is  a  long  enumeration  of  parti- 
culars, such  as  furniture,  plate,  linen,  and  the  like,  followed 
by  general  words,  the  general  words  will  be  confined  to  things 
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cjvsdem  (jeneris ;  so  that,  for  instance,  money  in  the  house 
would  not  pass.  Trafford  v.  Berruie,  1  Eq.  Ab.  201,  pi.  4; 
Boon  V.  Cornforth,  2  Ves.  Sen.  278  ;  Campbell  v.  M'Grain,  I.  R. 
9  Eq.  397 ;  Watson  v.  ArnndA,  I.  R.  10  Eq.  299  ;  see  Dutton 
V.  Hockenhull,  22  W.  R.  701. 

The  argument  in  favour  of  a  restricted  construction  of  the 
general  words  is  strengthened,  if  there  is  anything  to  show 
that  the  testator  intended  the  chattels  in  question  to  be 
enjoyed  with  the  house.  Gibbs  v.  Lawrence,  7  Jur.  N.  S.  187  ; 
80  L.  J.  Ch.  171 ;  Bradish  v.  EUames,  13  W.  R.  128 ;  10  Jur. 
N.  S.  1170,  1281. 

The  same  is  the  case,  if  the  things  given  are  annexed  to  the 
house  as  heirlooms,  a  term  implying  durability.  Hare  v. 
Pryce,  12  W.  R.  1072 ;  Fitzgerald  v.  Field,  1  Russ.  427. 

And  in  a  similar  gift  the  fact  that  a  pecuniary  legacy  is 
given  to  the  same  legatee  will  prevent  money  in  the  house 
from  passing  as  goods  and  chattels.  Roberts  v.  Kvjin,  2  Atk. 
113 ;  Anon,y  Prec.  Ch.  8.  See  In  re  Robson ;  Robson  v. 
Hamilton,  (1891)  2  Ch.  559.     See,  too,  ante,  p.  181. 
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B.   What  parses  under  a  Residuarif  Gift. 

Gifts  of  residue  may  be  either  gifts  of  the  residue  of  a  parti- 
cular fund  or  they  may  be  general  residuary  gifts.  Gifts  of 
the  residue  of  a  particular  fund  may  be  either  gifts  of  the 
residue  of  a  fund  over  which  the  testator  has  a  power  of 
appointment,  or  of  a  fund  created  by  the  testator  for  the 
purposes  of  his  will. 

1.  As  to  the  residue  of  an  appointed  fund  : — 

A  gift  of  the  residue  of  a  fund  over  which  the  testator  has 
a  power  of  appointment,  if  not  specific  (see  ante,  p.  181), 
passes  shares  in  the  fund  the  gift  of  which  lapses  or  fails. 
Falkner  v.  Butler,  Amb.  514 ;  Oke  v.  Heath,  1  Ves.  Sen.  184. 

This  is  the  case,  though  the  share  in  question  may  be 
directed  to  fall  into  the  residue  in  certain  events,  which  do 
not  happen.     In  re  Meredith's  Trusts,  8  Ch.  D.  757. 

It  appears  to  be  imibaterial  that  the  residue  is  given  only 
after  deducting  or  after  payment  of  the  sums  already  appointed. 
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Falhier  v.  Butler,  Amb.  514 ;  Carter  v.  Tcujuart,  16  Sim.  423  ;    C^»P-  Xix. 
In  re  Harries'  Trust,  Joh.  199. 

If  the  gift  of  the  residue  is  specific  but  is  appointed  subject 
to  charges  not  within  the  power,  the  charges  sink  into  the 
residue.  In  re  Jeaffresoii,  L.  R.  2  Eq.  276;  Dowcflass  v. 
Waddell,  17  L.  R.  Ir.  384. 

2.  As  to  the  residue  of  a  particular  portion  of  the  testator's  Residue  of 

.  specific  part 

own  property  :—  of  testator's 

Where  a  testator  disposes  of  part  of  his  lands  in  a  particular  ^^^  property, 
parish,  or  of  part  of  his  freehold  lands  to  A  and  devises  the 
residue  of  those  lands  to  B,  the  devise  to  B  is  specific,  and 
will  not  carry  a  lapsed  share.  In  re  Brown's  Trusts,  1  K.  &  J. 
622 ;  Sj)rin(/eti  v.  Jennings,  6  Ch.  383 ;  In  re  Mason ;  Ogden  v. 
Mason,  49  W.  498. 

In  the  case  of  personalty,  where  the  testator  cannot  be  Residue 
supposed  to  have  in  his  mind  the  distinct  portions  of  which  personalty. 
the  property  is  composed,  different  rules  apply.  Thus,  if  he 
disposes  of  a  particular  portion  of  his  personalty,  and  then 
gives  the  residue  of  that  portion,  whether  it  is  described  as 
residue  not  otherwise  disposed  of  or  after  payment  of  the 
sums  previously  given,  the  particular  residue  passes  shares  in 
the  property  which  lapse  or  are  in  validly  given.  De  Trafford 
V.  Tempest,  21  B.  564 ;  Aston  v.  Wood,  43  L.  J.  Ch.  715  ; 
Chwnpney  v.  Davy,  11  Ch.  D.  949  ;  In  re  Larking ;  Larking  v. 
Larking,  37  Ch.  D.  310;  Langan  v.  Bergin,  (1896)  1  Ir.  331. 

A  gift  of  particular  residue  **not  specifically  bequeathed'' 
will  not  carry  lapsed  portions  of  the  property,  if  there  is  a 
general  residuary  bequest,  though  the  latter  may  be  given 
with  precisely  the  same  words.  Patching  v.  Barnett,  28  W.  R. 
886,  890 ;  but  see  M'Kay  v.  M'Kay,  (1900)  1  Ir.  213. 

Upon  the  question  whether  a  gift  of  a  residue  is  a  gift  of  General 
the  general  residue  or  only  of  the  residue  of  a  particular  fund,  residue  of  a 
see  OmvMney  v.  Butcher,  T.  &  R.  260 ;  Legge  v.  Asgill,  ib.  ^*^''"^'''* 
265,  n. ;  Wrench  v.  Jutting,  3  B.  521 ;  Boys  v.  Morgan,  9  Sim. 
289 ;  8  M.  &  Cr.  661 ;  Markham  v.  Ivatt,  20  B.  579 ;  Jidl  v. 
Jacobs,  3  Ch.  D.  703. 

8.  As  to  a  general  residue : — 

A  general  residuary  gift  passes  everything  not  disposed  of,  General  re- 

"   ^        '-  "  siduary  gift. 

T.W.  P 
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whether  the  testator  has  not  attempted  to  dispose  of  it,  or 
whether  the  disposition  fails  by  lapse  or  any  other  event. 
Bernard  v.  Mimhull,  Johns.  276;  In  re  Bagot;  Paton  v. 
Ormerod,  (1893)  3  Ch.  348. 

It  also  passes  property  attempted  to  be  appointed.  Spooner's 
Tnist,  2  Sim,  N.  S.  129. 

And  a  gift  of  general  residue  "  not  otherwise  disposed  of," 
or  "  not  herein  specifically  bequeathed/'  will  pass  property 
not  effectually  disposed  of.  Green  v.  Dunn,  20  B.  6 ; 
De  Trafford  v.  Tenqyest,  21  B.  564 ;  Patching  v.  Bamett, 
28  W.  E.  886,  890. 

A  residuary  gift  has  even  been  held  to  include  property  directed 
to  be  considered  as  part  of  the  testator's  personal  estate,  and  to 
go  in  a  due  course  of  administration.    Scott  v, Moore,  14  Sim.  53. 

Under  a  I'esiduary  devise,  from  which  the  testatrix  excepted 
the  lands  subject  to  the  uses  of  her  marriage  settlement,  under 
which  she  took  an  ultimate  remainder  in  fee,  it  was  held  that 
the  remainder  in  fee  in  lands  conveyed  to  the  uses  of  the 
settlement  subsequently  to  the  date  of  the  will  passed. 
Hughes  v.  Jones,  11  W.  E.  898;  see  Torrens  v.  Millingtan, 
26  W.  E.  753. 

A  recital  by  the  testator  in  his  will  that  certain  property  is 
settled  in  a  particular  manner,  though  it  is  not  so  settled,  does 
not  prevent  the  property  from  passing  under  a  gift  of  residue. 
In  re  Bagot;  Paton  v.  Ormerod,  (1893)  3  Ch.  348,  overruling, 
as  far  as  contra,  Circuitt  v.  Perry,  23  B.  275  ;  Harris  v.  Harris, 
I.  E.  3  Eq.  610 ;  Hawks  v.  Longridge,  29  L.  T.  449 ;  Clihbahi 
V.  Clibhorn,  9  Ir.  Jur.  381. 

The  terms  in  which  the  residue  is  given  may  exclude  certain 
property  from  it. 

Thus,  if  the  testator  declares  his  intention  of  disposing  of 
certain  property  by  codicil,  a  gift  of  residue  "not  reserved  to 
be  disposed  of  by  codicil "  does  not  pass  the  reserved  property 
if  no  disposition  is  made  of  it.     Davers  v.  Dewes,  3  P.  W.  40. 

So,  too,  though  a  **  small "  balance  would  include  any 
balance  that  may  happen  to  remain  after  making  the  pay- 
ments directed  by  the  testator,  a  bequest  of  the  '*  small 
remainder"  will  not  include  interests  that  lapse.    Page  v. 
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Youngy  19   Eq.    501;    A.-G.   v.   Johnstone,  Amb.    576;    see    Chap.  XIX. 
Bland  v.  Lamb,  2  J.  &  W.  399. 

Where  a  testator  gives  his  trustees  an  option  to  sell  his  real  Residue 
and  personal  estate,  and  then  gives  the  residue  of  the  proceeds  of  sale  where 
of  sale,  and  the  option  is  not  Exercised,  an  intention  may  be  ^^      ' 
inferred  to  give  the  property  whether  sold  or  not.     Waddington 
V.  Yates,  15  L.  J.  Ch.  223. 

Where  property  is  excepted  from  a  residue,  and  the  only  Property 
object  of  the  exception  is  to  make  a  particular  bequest,  which  ^J^^^  °* 
fails,  the  excepted  property  falls  into  the  residue.  Evans 
V.  Jones,  2  Coll.  516 ;  Wing  field  v.  Newton,  cit.  2  Coll.  520 ; 
Thomjyson  v.  Whitelock,  7  W.  R.  625 ;  4  De  G.  &  J.  490 ;  see 
Tathani  v.  Vernon,  29  B.  604 ;  Torrens  v.  Millington,  26 
W.  R.  753  ;  Blight  v.  Hartnoll,  23  Ch.  D.  218. 

Similarly,  if  the  exception  can  be  read  as  intended  only  to 
exclude  the  property  from  a  trust  for  sale  to  which  the  residue 
is  subject,  the  property  excepted  passes  to  the  residuary  legatees. 
James  Y.  Irving,  10  B.  276  ;  Dobson  v.  Banks,  32  B.  259. 

On  the  other  hand,  if  the  residue  is  given  charged  with  debts, 
ayd  certain  property  is  exonerated  from  the  charge  and  excepted 
from  the  residue,  it  will  not  pass  with  the  residue  on  failure  of 
the  particular  bequest.     Wainman  v.  Field,  Kay,  507. 

Where  the   residue  itself  is  distributed  in  certain  shares,  ReBidueof 
and  a  legacy   is  given  out  of  one  of  the  shares  followed 
by  a  disposition  of   the  residue  of    such   share,  the  legacy 
is  undisposed  of,    if    the   legatee  predeceases   the   testator. 
Skrymsher  v.  Northcote,  1  Sw.  566  ;  Lloyd  v.  Lloyd,  4  B.  231. 

So,  where  the  residue  is  given  as  to  one- fourth  on  trusts 
which  fail,  a  gift  of  the  residue  of  that  residue  will  not  carry 
the  lapsed  fourth.     Simmans  v.  Eudall,  1  Sim.  N.  S.  115. 

A  bequest  of  residue  beyond  a  sum  of  10,000/.,  directed  to 
be  set  apart  out  of  the  residue,  will  not  carry  lapsed  portions 
of  the  10,000Z.     Green  v.  Pertwee,  5  Ha.  249. 

Where  the  residue  is  given  between  several  persons  nomi-  Revocation  of 

natim  as  tenants  in  common,  and  the  gift  to  one  of  them  is  ^^\^^q^ 

revoked,  the  gift  of  that  share  lapses,  whether  the  revocation 

be  of  the  share  or  of  the  trusts  of  the  will,  so  far  as  they  relate 

to  the  share.     Cresswell  v.  Cheslyn,  2  Ed.  123;   Ramsay  v. 
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Shelmerdijie,  L.  E.  1  Eq.  129  ;   Sykes  v.  Sykes,  4  Eq.  200 ; 

8  Ch.  301. 

If  a  share  is  expressed  to  be  revoked  with  a  view  to  put  the 
other  residuary  legatees  on  an  equality  with  the  one  whose 
share  is  revoked,  the  revoked  share  passes  to  the  others. 
Vaudrey  v.  Howard,  2  W.  R.  82. 

Where  the  residue  is  completely  disposed  of,  and  by  a 
subsequent  clause,  the  testator  directs  that  another  person  is 
to  take  a  share,  the  effect  of  a  revocation  of  the  latter  gift  is 
to  leave  the  earlier  gift  of  the  whole  residue  effectual.  Harris 
V.  Davis,  1  Coll.  416. 

For  the  construction  of  a  will  where  a  residue  was  given  to 
legatees  in  proportion  to  their  legacies,  and  the  testator  by  a 
codicil  revoked  some  of  the  legacies,  and  gave  other  legacies  in 
substitution  for  them,  see  In  re  Courtauld's  Estate ;  Courtauld 
V.  Caicston,  W.  N.  1882,  185  ;  and  see,  too.  Hall  v.  Sererjie, 

9  Sim.  515. 

Where  a  testator  revokes  or  alters  a  gift  of  a  share  of 
residue,  and  directs  that  the  share,  or  the  share  subject  to 
the  alteration,  shall  fall  into  residue,  there  is  no  lapse,  bpt 
the  share  is  divisible  amongst  the  other  residuary  legatees. 
In  re  Palmer;  Palmer  v.  Answorth,  (1898)  8  Ch.  869,  over- 
ruling Humble  v.  Shore,  7  Ha.  247  ;  1  H.  &  M.  550.  The 
cases  in  which  Humble  v.  Shore  was  followed,  Lightfoot  v. 
Burstall,  1  H.  &  M.  546 ;  In  re  Barker's  Estate ;  Hetherington 
V.  Lo7igridge,  15  Ch.  D.  635  ;  Re  Beviss  Trusts,  20  W.  R. 
859  ;  and  In  re  Savage's  Tntsts,  50  L.  J.  Ch.  181,  must  also 
be  taken  as  overruled,  as  the  principle  of  In  re  Palmer  must 
extend  to  all  directions  that  a  share  of  residue  which  the  will 
does  not  fully  dispose  of  shall  fall  into  residue.  See  also 
Cranshaw  v.  Crawshaw,  14  Ch.  D.  817  ;  29  W.  R.  68;  In  re 
Rhoades ;  Lane  v.  Rhoades,  29  Ch.  D.  142 ;  In  re  BaUancey 
42  Ch.  D.  62;  Re  Owen,  86  Sol.  J.  539;  Holgate  v.  Jennings, 
87  Sol.  J.  303. 

Where  one  of  the  residuary  legatees  dies,  and  the  testator, 
by  codicil,  confirms  the  will,  except  as  to  any  legacy  lapsed, 
it  has  been  held  that  the  share  of  the  deceased  legatee  is 
undisposed  of.     Re  Mary  Wood's  Will,  29  B.  236. 
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III.  Execution  of  General  Powers  by  Residuary  Gifts. 

A.  General  Powers  before  the  WiJls  Act, 
In  wills  before  the  Wills  Act  a  general  devise  did  not,  as  a  Effect  of  a 

ff6Iiei*&l  QGVlSfi 

rule,  carry  lands  over  which  the  testator  had  a  general  power  on  powers 
of  appointment.  Hoste  Y.BUtckman,  6  Mad.  190;  Roake  v.  ^[j^^rt 
Denn,  4  Bl.  N.  S.  1. 

But  the  lands  subject  to  the  power  passed :  — 

If  there  was  a  clear  disposition  of  lands,  and  the  testator  As  regards 
had  at  the  time  no  other  lands.     Standen  v.  StandeUy  2  Ves.        ^' 
Jun.  589 ;  6  B.  P.  C.  198 ;  Denu  v.  Roake,  6  Bing.  475  ;  5 
B.  &  C.  732 ;  see  In  re  Mills ;  Mills  v.  MilU,  34  Ch.  D,  186. 

It  was  necessary  that  there  should  be  a  clear  disposition  of 
lands,  and  not  merely  such  general  words  as  estate  or  property, 
though  they  would  be  sufficient  to  pass  the  proper  lands  of  the 
testator.     Jones  v.  Curry,  1  Sw.  66 ;  Evans  v.  Evans,  23  B.  1. 

The  land  subject  to  the  power  was  allowed  to  pass  only  in 
order  to  give  effect  to  the  words  of  the  will,  and  not  because 
the  testator  had  shown  an  intention  to  execute  the  power,  and 
therefore  only  so  much  of  the  land  subject  to  the  power  was 
allowed  to  pass  as  was  sufficient  to  give  effect  to  the  words 
of  the  will.  Thus,  if  a  testator  had  freeholds  and  a  power  of 
appointment  over  freeholds  and  copyholds,  a  devise  of  his 
freeholds  and  copyholds  passed  only  the  copyholds  and  not 
the  freeholds  subject  to  the  power.  Letcis  v.  Llewellyn^ 
T.  &  R.  104  ;  Napier  v.  Napier,  1  Sim.  28. 

But  a  gift  of  real  and  personal  estate  where  the  testator  had 
no  real  estate,  but  had  a  power  of  appointing  real  and  personal 
estate,  passed  both  the  real  and  personal  estate  subject  to  the 
power.     Standen  v.  Standen,  2  Ves.  Jun.  589 ;  6  B.  P.  C.  193. 

These  rules  were  not  applicable  to  personalty,  since,  though  as  regards 
the  testator  might  not  at  the  time  of  the  bequest  have  possessed  p*™^*^*^- 
any  property  but  that  subject  to  the  power  which  could  have 
passed  under  the  bequest,  it  would  have  been  effectual  with 
regard  to  after-acquiied  property. 

Therefore,  if  there  was  at  the  testator's  death  any  property 
upon  which  the  words  of  general  gift  could  take  effect,  the 
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power  was  not  executed.  Jones  v.  Curry,  1  Sw.  66 ;  Langham 
V.  Nenny,  3  Ves.  467  ;  Croft  v.  Slee,  4  Ves.  60 ;  Bradley  v. 
Westcott,  13  Ves.  445  ;  Buckland  v.  Barton,  2  H.  Bl.  136  ; 
Jones  V.  Tucker,  2  Mer.  533. 

It  has  also  been  said  that  even  if  there  was  at  the  testator's 
death  no  other  property  upon  which  the  general  words  could 
operate,  the  power  would  nevertheless  not  be  executed.  In  all 
the  cases,  however,  cited  in  support  of  this  proposition,  there 
^^as  some  property  besides  that  subject  to  the  power.  See 
supra.  In  Jones  v.  Tucker,  supra,  which  goes  nearest  to  the 
point,  there  were  apparently  arrears  of  rent  due  to  the  testatrix 
at  the  time  of  her  death  ;  and  see  Humphery  v.  Humphery,  86 
L.  T.  90. 

On  the  other  hand,  a  power  vested  in  a  married  woman  has 
been  held  to  be  executed  by  a  general  gift  in  her  will  when 
there  was  nothing  else  at  her  death  upon  which  the  gift  could 
operate  (see  post),  and  there  seems  to  be  no  apparent  reason 
why  married  women  should  in  this  respect  diflfer  from  other 
persons. 

With  regard  to  realty,  it  is  clear  that  where  a  married 
woman  had  a  power  to  appoint  realty,  a  general  devise  of  her 
real  and  personal  property  passed  the  estate  subject  to  the 
power,  there  being  nothing  else  upon  which  the  devise  could 
operate.  Curteis  v.  Keurick,  8  M.  &  W.  461 ;  9  Sim.  448 ; 
Churchill  v.  Dibhin,  9  Sim.  447,  n. 

Where  the  property  subject  to  the  power  was  personalty, 
the  cases  go  to  this : — 

1.  Where  a  married  woman  had  a  power  of  appointment, 
and  no  other  property  at  the  date  of  the  will,  but  at  her  death 
there  was  some  separate  estate  upon  which  the  will  could 
operate,  a  general  gift  did  not  execute  the  power.  Lorell  v. 
Knight,  2  Sim.  276,  affirmed  on  appeal.  Lempriere  v.  Valpy^ 
5  Sim.  108  ;  Evans  v.  Evans,  28  B.  1. 

2.  But  if  at  her  death  there  was  nothing  upon  which  the 
will  could  take  effect,  the  power  was  executed.  Shelfard  v. 
Acland,  28  B.  10,  where,  however,  the  will  was  since  the  Wills 
Act.  A.'G.  V.  Wilkinson,  L.  B.  2  Eq.  816;  see  In  re  Herdmah'^ 
Trust.  81  L.  R  Ir.  87. 
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B.  General  Powers  after  the  Wills  Act. 

Sect.  27  of  the  Wills  Act  enacts  that  a  general  devise  of  the  Effect  of 
real  estate  of  the  testator,  or  of  the  real  estate  of  the  testator  wmg  Acton 
in  any  place  or  in  the  occupation  of  any  person  mentioned  in  ^^ 
his  will  or  otherwise  described  in  a  general  manner,  shall  be 
construed  to  include  any  real  estate  or  any  real  estate  to  which 
such  description  shall  extend  (as  the  case  may  be)  which  he 
may  have  power  to  appoint,  in  any  manner  he  may  think 
proper,  and  shall  operate  as  an  execution  of  such  power  unless 
a  contrary  intention  shall  appear  by  the  will.  And  in  like 
manner  a  bequest  of  the  personal  estate  of  the  testator  or  any 
bequest  of  personal  property  described  in  a  general  manner 
shall  be  construed  to  include  any  personal  estate,  or  any 
personal  estate  to  which  such  description  shall  extend  (as  the 
case  may  be)  which  he  may  have  power  to  appoint  in  any 
manner  he  may  think  proper,  and  shall  operate  as  an  execu- 
tion of  such  power  unless  a  contrary  intention  shaU  appear  by 
the  will. 

The  effect  of  the  section  is  to  put  property  over  which  the 
testator  has  a  general  power  of  appointment  in  the  same 
position  as  his  own  property. 

A  power  to  appoint  by  will  only  is  a  general  power  within  Tesuiuentary 
the  section.      Re  PowelVs  Trust,  18  W.  B.  228 ;   89  L.  J.  ^^^^' 
Ch.  188. 

A  power  to  appoint  generally,  with  the  exception  of  specified 
persons,  is  not  a  general  power  within  the  section.  In  re 
Byron's  Settlement;  Williams  v.  Mitchell,  (1891)  8  Ch.  474. 

Such  a  power  might  be  within  the  section  if  the  excepted 
persons  were  dead  when  the  power  was  exercised.  In  re 
Byron's  Settlement^  supra. 

A  power  to  appoint  by  will  expressly  referring  to  the  power  Power  to 
is  not  a  general   power  within  the  section.     In  re  Phillips ;  w^S^refemng 
Robinson  v.  Burke,  41  Ch.  D.  417 ;  In  re  Tarrant's  Trust,  58  *^  i^^«'- 
L.  J.  Ch.  780 ;  Phillijis  v.  Cayley,  48  Ch.  D.  222  (overruling 
In  re  Marsh ;  Mason  v.  Thome,  88  Ch.  D.  680) ;  In  re  Davies; 
Davies  v.  Dames,  (1892)  8  Ch.  68. 
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A  power  to  charge  land  with  a  sum  of  money  and  to  appoint 
the  money  when  charged  is  not  a  power  within  the  section. 
In  re  Wallinger,  (1898)  1  Jr.  189. 

But  where  the  testator  gives  his  real  and  personal  estate  on 
trust  for  sale,  and  then  gives  a  beneficiary  power  to  appoint 
that  a  given  sum  may  be  raised  and  paid  to  such  persons  as 
the  donee  of  the  power  thinks  fit,  this  is  in  e£fect  a  power  to 
appoint  the  sum,  and  is  within  the  section.  In  re  Jones ; 
Greene  v.  Gordon,  84  Ch.  D,  65. 

The  fact  that  the  power  is  contained  in  a  settlement  made 
by  the  testator  before  the  date  of  his  will  raises  no  presumption 
that  the  will  was  not  intended  to  execute  the  power.  In  re 
Clark's  Estate ;  Maddick  v.  Marks,  14  Ch.  D.  422. 

A  contrary  intention  is  not  indicated  by  an  express  confirma- 
tion of  the  trusts  of  the  instrument  creating  the  power,  where 
there  is  anything  to  which  such  confirmation  can  apply ;  as, 
for  instance,  other  settled  property  or  prior  trusts  of  the  property 
over  which  the  testator  has  the  power,  though  the  property 
may  be  disposed  of  in  default  of  appointment.  Lake  v.  Cume, 
2  D.  M.  &  G.  586  ;  Hutchin  v.  Osborne,  4  K.  &  J.  252 ;  8  De 
G.  &  J.  142. 

Nor  by  the  fact  that  a  life  interest  is  given  to  a  person  when, 
if  that  person  survives  the  testator,  the  power  will  be  gone. 
Thomas  v.  Jones,  2  J.  .H:  H.  475 ;  1  D.  J.  &  S.  68. 

But  it  has  been  held  that  a  gift  of  property  **  not  otherwise 
disposed  of"  does  not  execute  a  power  where  the  property 
subject  to  the  power  is  disposed  of  in  default  of  appointment. 
Moss  V.  Harter,  8  Sm.  &  G.  458,  sed  qn, ;  see  Bush  v.  Conan, 
9  Jur.  N.  S.  429 ;  11  W.  R.  895. 

The  section  applies  as  well  to  a  general  residuary  bequest  as 
to  a  gift  of  a  general  pecuniary  legacy.  Spooner's  Trust,  2  Sim. 
N.  S.  129;  Clifford  v.  CUffoi^d,  9  Ha.  675  ;  A.-G.  v.  Bracken^ 
hunj,  1  H.  &  C.  782 ;  Hawthorn  v.  Shedden,  8  Sm.  &  G.  298 ; 
Shelf ord  v.  Acland,  28  B.  10  ;  Re  Wilkinson,  4  Ch.  687. 

A  direction  to  executors  to  pay  the  testator's  debts  out 
of  his  personal  estate  operates  as  an  execution  of  a  general 
power  in  favour  of  the  executor.    IVilday  v.  Barnett,  6  Eq.  198. 

A  simple  direction  to  pay  debts  without  the  appointment 
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of  an  executor  would  have  the  same  effect.    Laing  v.  Coivan,    Chap.  xix. 
24  B.  112. 

But  the  mere  appointment  of  an  executor  would  probably 
not  be  enough.  Per  Wickens,  V.-C,  In  re  Davies'  Trusts, 
18  Eq.  166. 

By  the  combined  effects  of  sects.  24  and  27,  a  general  power  Power  exer- 
may  be  exercised  by  a  general  gift  in  a  wdll  made  prior  to  the  ^^,  pr^ous 
instrument  creatine  the  power,  and  it  is  now  settled  that  a  ^  instruraent 

o  ^  '  ^  creating 

general  devise  or  bequest  executes  a  general  power  contained  power, 
in  a  settlement  subsequently  made  by  the  testator,  though  the 
will  thereby  makes  the  whole  settlement  nugatory.  Boyes  v. 
Cook,  14  Ch.  D.  58;  Airey  v.  Bower,  12  App.  C.  268,  over- 
ruling  In  re  Ruding*s  Settlement,  14  Eq.  266 ;  see,  too.  In  re 
Hernando ;  Hernando  v.  Sawtell,  27  Ch.  D.  284. 

A  subsequent  power  created  by  the  testator  will  of  course 
a  fortiori  be  executed  where  the  previous  will  expressly  gives 
all  property  over  which  the  testator  has  any  power.  Patch  v. 
Shore,  2  Dr.  &  Sm.  689;  Re  Old's  Tnists ;  Pengelley  v.  Herbert, 
54  L.  T.  677. 

Or  where  the  will  expressly  refers  to  the  property,  which 
is  afterwards  settled  by  the  testator,  who  reserves  to  himself 
a  power.  Stillman  v.  Weedon,  16  Sim.  26;  Meredyth  v. 
Meredyth,  I.  R.  5  Eq.  565  ;  Cojield  v.  Pollard,  8  Jur.  N.  S. 
1208 ;  see  p.  222,  post. 

The  same  is  the  case  where  the  power,  though  existing  at  Contingent 
the  date  of  the  will,  is  then  only  contingent,  being  given  to  ^^^' 
the  survivor  of  two  persons  of  whom   the  testator  is  one. 
Thomas  v.  Jones,  2  J.  &  H.  475  ;   1  D.  J.  &  S.  68.     See 
p.  79,  ante. 

Where  the  settlor  and  testator  were  the  same  person  and  the 
power  was  to  be  executed  by  a  last  will,  and  the  testator  made 
a  will  before  and  another  after  the  creation  of  the  power,  the 
latter  purporting  to  be  his  last  will,  it  was  held  that  the  first 
will  was  not  meant  to  be  an  execution  of  the  power.  Pettinger 
V.  Ambler,  L.  R.  1  Eq.  510. 

Where  the  facts  were  first  settlement,  with  power  to  appoint 
by  deed  or  will,  will  purporting  to  execute  only  the  power  in 
this  settlement,  second  settlement  under  the  power  in  the  first, 
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and  creating  a  power  to  appoint  by  will,  the  will  was  held  not 
to  execute  the  power  in  the  second  settlement.  Thcnnpson  v. 
Shwpson,  50  L.  J.  Ch.  461  ;  see,  however,  Airey  v.  Bower,  12 
App.  C.  263. 

It  does  not  appear  to  have  been  decided  that  a  mere  general 
gift  will  execute  a  power  subsequently  given  to  the  testator 
by  third  persons,  though  there  can  be  no  doubt  that  it  would. 

But  a  general  gift  will  not  execute  a  power  given  to  the 
testator  by  the  will  of  a  person  who  survives  him.  Jones  v. 
Southall,  82  B.  81. 

An  appointment  to  executors  of  a  fund,  over  which  the 
testator  has  a  general  power,  takes  the  fund  away  from  the 
donees  in  default  of  appointment,  though  some  of  the  trusts 
declared  by  the  testator  may, fail  or  trusts  only  exhausting  part 
of  the  fund  are  declared.  Chamberlain  v.  Hutchinson,  22  B. 
444;  Keown's  Estate,  I.  K.  1  Eq.  872  ;  Brickenden  v.  Williams, 
7  Eq.  810;  Wilkinson  v.  Schneider,  9  Eq.  428;  Scriren  w 
Sandom,  2  J.  &  H.  748  ;  In  re  Pimde's  Settlement,  12  Ch.  D. 
667  ;  In  re  IckeringilVs  Estate  ;  Hinsley  v.  Ickenngill,  l7  Ch.  D* 
161 ;  Blight  v.  Hartnoll,  28  Ch.  D.  218 ;  see  lie  Hort^m  ; 
Horton  v.  Perks,  61  L.  T.  420. 

The  rule  applicable  to  personalty  applies  also  to  real  estate, 
subject  to  a  power,  so  that  an  appointment  to  trustees  upon 
trust  for  a  person,  who  predeceases  the  testator,  takes  the  estate 
from  the  persons  entitled  in  default  of  appointment.  In  re  Van 
Hagen ;  Sperling Y.Hochfoti,  16 Ch. D.  18 ;  WilUmghly Oslmnie 
V.  Holyoake,  22  Ch.  D.  288. 

The  same  doctrine  has  been  applied  where  a  general  power 
was  exercised  by  a  marriage  settlement.  The  settlor  was  held 
to  have  made  the  property  subject  to  the  power  her  own,  so 
that  upon  failure  of  the  ultimate  trusts  of  the  settlement  there 
was  a  resulting  trust  for  the  settlor.  In  re  Scott;  Scott  v- 
Hanbnry,  (1891)  1  Ch.  298. 

The  question  whether  the  appointed  fund  is  taken  away  from 
the  persons  entitled  in  default  of  appointment  for  all  purposes, 
80  that  if  the  dispositions  of  the  will  fail  the  property  goes  to 
the  heir-at-law  or  next  of  kin  of  the  testator,  is,  however,  one 
of  intention,  and  if  an  intention  can  be  gathered  from  the  will 
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to  dispose  of  the  fund  for  particular  purposes  only,  the  fund    ^*P-  ^ux. 
goes  as  in  default  of  appointment  if  those  purposes  fail. 

Thus  a  mere  direction  to  pay  debts  takes  the  fund  from  the 
persons  entitled  in  default  of  appointment  only  so  far  as  it  is 
required  to  pay  the  debts.     Lainff  v.  Conan,  24  B.  112. 

And  where  a  testatrix  by  her  will  only  exercised  the  power 
by  appointing  the  property  to  her  husband  for  life  and  then  to 
her  niece,  and  appointed  an  executor,  but  made  no  other 
disposition  of  her  property,  it  was  held  that  on  the  death  of 
the  niece  before  the  testatrix  the  property  went  as  in  default 
of  appointment.  In  re  Thurston ;  Thurston  v.  Evans,  32 
Ch.  D.  508. 

A  distinction  has  been  drawn  between  an  appointment  of  the 
fund  to  a  legatee  direct  and  an  appointment  to  trustees  for  the 
legatee.  In  the  former  case  it  has  been  held  that  the  fund 
goes  as  in  default  of  appointment  if  the  legatee  dies  before  the 
testator.  In  re  Daries*  Trusts,  13  Eq.  163 ;  In  re  De  LusVs 
Trusts,  3  L.  R.  Ir.  232 ;  In  re  Boyd ;  Kelhi  v.  Boyd,  (1897)  2 
Ch.  232 ;  see  Coxen  v.  Rowland,  (1894)  1  Ch.  406. 

The  fact  that  the  testator  distinguishes  between  the  property 
subject  to  the  power  and  his  other  property,  and  deals  with 
each  separately,  has  also  been  considered  important  as  showing 
an  intention  not  to  make  the  appointed  property  part  of  the 
testator's  assets  for  all  purposes.  Kasum  v.  Appleford,  5 
M.  &  Cr.  66 ;  In  re  De  Lusts  Tntst,  3  L.  R.  Ir.  232.  See 
Biddidph  v.  Williams,  1  Ch.  D.  203 ;  Coxen  v.  Rowland,  (1894) 
1  Ch.  406. 

Probably  the  distinctions  which  have  been  taken  in  some  of 
the  cases  would  not  now  be  followed.  See,  too,  Bristow  v. 
SkiiTow,  10  Eq.  1,  which  turned  on  the  language  of  the  power ; 
Hoare  v.  Osborne,  12  W.  R.  661 ;  33  L.  J.  Ch.  686 ;  10  Jur. 
N.  S.  694,  a  case  which  has  not  been  approved.  See  In  re 
PinidVs  Settlement  Trusts,  48  L.  J.  Ch.  741,  743,  per  Jessel, 
M.R. ;  Wilhughhy  Osborne  v.  Holyoake,  22  Ch.  D.  211,  per 
Pry,  J. ;  In  re  De  LmVs  Trusts,  3  L.  R.  Ir.  232,  p.  240. 

Where  a  general  power  of  appointment  over  a  fund  is  executed  Administra- 
by  will,  the  executors  of  the  will  are  the  proper  persons  to  tll^lt^ 
administer  and  give  a  discharge  for  the  fund.     In  re  Philbrick's  ^"'*^- 
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Chap.  XIX.  Trusts,  13  W.  R.  670;  34  L.  J.  Ch.  868;  Hayes  v.  Oatley,  14 
Eq.  1 ;  In  re  Hoskin's  Trusts,  5  Ch.  D.  229 ;  6  ib.  281. 

It  is  however  doubtful  whether  this  rule  applies  in  the  case 
of  a  will  of  a  married  woman  under  a  power,  in  cases  not  within 
the  Married  Women's  Property  Act,  1882.  See  Davidson, 
Precedents,  vol.  4,  p.  585. 

A  general  devise  or  bequest  will  not,  under  sect.  27,  execute 
a  power  of  revocation  and  new  appointment.  Pomfret  v. 
Perring,  18  B.  618;  5  D.  M.  &  G.  775;  Palmer  w.  Newell,  20 
B.  32;  Charles  v.  Burke,  43  Ch.  D.  223,  n.;  In  re  Brace; 
Welch  V.  Colt,  (1891)  2  Ch.  671 ;  In  re  GouUUng ;  Dobell  v. 
Button,  48  W.  R.  183 ;  see  In  re  Wells ;  Hardisty  v.  Wells,  42 
Ch.  D.  646. 

However,  a  general  bequest  by  will  has  been  held  to  exercise 
a  general  power,  which  had  been  previously  exercised  by  a 
testamentary  appointment  not  referred  to  in  the  will,  and 
thereby  to  revoke  the  testamentary  appointment.  In  re  Gibbes* 
Settlement ;  White  v.  liandolf,  37  Ch.  D.  143. 


Effect  of 
«Ue  of  land 
subject  to 
general  power, 


IV.  Questions  between  Eeal  and  Personal  Besidue. 

Difficulties  sometimes  arise  as  to  the  effect  of  residuary  gifts 
when  a  testator  has  a  general  testamentary  pc^wer  of  disposition 
over  settled  land  which  is  sold  under  powers  in  the  settlement. 

A  general  devise  of  lands,  or  of  lands  over  which  the  testator 
has  power  to  dispose,  will  not  exercise  a  power  of  appointment 
over  the  proceeds  of  sale  of  lands  settled  on  trust  for  sale. 
Adams  v.  Austen,  3  Buss.  461. 

On  the  other  hand,  a  general  devise  of  lands  would  pass  the 
proceeds  of  sale  of  land  which  under  a  settlement  are  subject 
to  reinvestment  in  land.  In  re  Duke  of  Cleveland's  SettUd 
Estates,  (1893)  3  Ch.  244. 

Where  a  testatrix  had  a  general  power  of  disposition  by  will 
over  land,  which  was  subject  to  a  power  of  sale  and  reinvest- 
ment in  land  with  her  consent,  and  the  land  was  sold  and  the 
proceeds  paid  to  her,  it  was  held  that  a  general  residuary 
bequest  passed  the  proceeds  of  sale.  Chandler  v.  Pocock,  15 
Ch.  D.  491 ;  16  Ch.  D.  648 ;  see  In  re  Harman ;  Lloyd  v. 
Tardy,  (1894)  3  Ch.  607. 
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And  where  a  testator  has  a  general  testamentary,  power  Chap.  xix. 
over  a  settled  estate,  portions  of  which  are  sold  with  his 
consent  under  the  usual  powers,  and  there  is  no  third  person 
who  can  claim  to  have  the  proceeds  invested  in  land,  the 
proceeds  of  portions  of  the  settled  estate  sold  with  the  testator's 
consent  pass  under  a  general  residuary  bequest,  and  not  under 
a  residuary  devise.  Gale  v.  Gale,  21  B.  849 ;  Blair  v.  Blake, 
15  Ch.  D.  481. 

On  the  other  hand,  if  there  is  a  third  person  having  an 
intermediate  interest,  who  has  an  equity  to  have  the  proceeds 
of  sale  laid  out  in  land,  a  general  residuary  gift  will  not  pass 
the  proceeds  of  sale.  Gillies  v.  Lom/lanch,  4  De  G.  &  S.  379 ; 
In  re  Greaves'  Settlement,  28  Ch.  D.  818. 

Where  a  testator  has  power  to  devise  lands  and  also  to 
appoint  a  sum  charged  upon  the  land,  a  general  devise  will 
not  operate  as  an  appointment  of  the  sum  so  charged,  which 
will  pass  under  a  general  residuary  bequest.  FaiTtier  v. 
Bradford,  8  Russ.  354 ;  Clifford  v.  Clifford,  9  Ha.  675. 

The  rents  of  land  which  is  devised  contingently  fall,  until 
the  contingency  happens,  into  the  real  residue.  In  re  Freme; 
Freme  v.  Lotjan,  65  L.  T.  183 ;  60  L.  J.  Ch.  562. 


222 


CHAPTER   XX. 


EXECUTION   OF    SPECIAL   POWERl*. 


Chap. 


Special 
powers  not 
within  8.  27 
of  Wills  Act. 

Not  within 
».  25. 


Not  within 
8.  24. 


Intention  not 
to  appoint  on 
a  mistaken 
view  of  the 
rights. 


Special  powers  are  not  within  sect.  27  of  the  Wills  Act. 
Clov€8  V.  Aicdry,  12  B.  604;  Rnsscll  v.  linssdl,  12  Ir.  Ch.  877; 
lie  Caplin's  Will,  2  Dr.  &  Sm.  527 ;  Hnmiyhery  v.  Hamphery, 
36  L.  T.  90  ;  Holyland  v.  Lnnn,  26  Ch.  D.  266. 

Nor  are  they  within  sect.  25,  so  that  where  a  testamentary 
appointment  under  a  special  power  fails,  a  residuary  gift  will 
not  by  virtue  of  that  section  pass  the  property,  the  appoint- 
ment whereof  has  failed.  Holyland  v.  Lewin,  26  Ch.  D.  266 ; 
overruling  Freme  v.  Clement,  18  Ch.  D.  499. 

And  a  will  disposing  of  specific  property  which  the  testator 
afterwards  settles,  reserving  to  himself  a  special  power  of 
appointment,  does  not,  by  virtue  of  sect.  24  of  the  Wills  Act, 
execute  the  special  power.  In  re  JVells ;  Hardisty  v.  Welh, 
42  Ch.  D.  646 ;  Doxjle  v.  Coyle,  (1895)  1  Ir.  205,  not  following 
Stillman  v.  Weedon,  16  Sim.  26. 

Since  tlie  Wills  Act  the  fact  that  a  person  who  purports  to 
device  real  estate  has  no  real  estate,  but  has  a  special  power 
to  appoint  real  estate,  is  not  alone  sufficient  to  show  an 
intention  to  execute  the  power. 

It  is  a  question  of  construction  upon  the  whole  will, 
whether  the  special  power  was  intended  to  be  executed.  In  re 
Mills;  Mills  V.  Mills,  84  Ch.  D.  186;  In  re  Esther  WiUiaws ; 
Foulhes  V.  Williams,  42  Ch.  D.  93 ;  Peirce  v.  MeXeale,  (1894) 
1  Ir.  118. 

If  the  testator  states  that  he  does  not  execute  a  power 
because  the  property  will  go  in  a  particular  way,  when  in 
fact  he  is  mistaken,  this  cannot  be  treated  as  an  execution  of 
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the  power  so  as  to  make  the  property  pass  in  accordance  with     c^*P-  ^^' 
his  view.     Lanffston  v.  Langston,  21  B.  652;  In  re  Jack;  Jack 
V.  Jack,  (1899)  1  Ch.  374. 

In  order  to  exercise  a- special  power  there  must  be  a  reference  How  special 
to  the  power  or  to  the  property  subject  to  the  power,  or  an  executed. 
intention  otherwise  expressed  in  the  will  to  exercise  the  power. 
IVildhore   v.   Oregon/,   12   Eq.  482 ;    Harvey  v.   Harvey,   28 
W.  R.  478 ;   In  re  Henhnan's  Trusts,  81  L.  R.  Tr.  87 ;   In  re 
Hiiddlestan ;  Bruno  v.  Eyston,  (1894)  8  Ch.  595. 

1.  What  is  a  sufi&cient  reference  to  a  power.  what  is  a 

A  ratification  of  the  trusts  of  the  settlement  creating  a  reference  to 
power  is  no  evidence  of  an  intention  to  execute  the  power.  *p°^®**- 
Re  Bringloe's  Tmst,  26  L.  T.  58. 

A  recital  that  a  person  is  entitled  to  certain  funds  or  to  an 
estate,  over  which  the  testator  has  a  power  of  appointment, 
will  not  amount  to  an  execution  of  the  power  in  favour  of  that 
person.  Minchin  v.  Minchin,  I.  R.  5  Eq.  178,  258 ;  Pennefather 
v.  Pennefather,  I.  R.  7  Eq.  300 ;  U Estrange  v.  Ij  Estrange, 
25  L.  R.  Ir.  899;  HaVerty  v.  Cnrtis,  (1895)  1  Ir.  28;  see 
fjces  V.  Lees,  I.  R.  5  Eq.  549 ;  In  re  Walsh's  Trusts,  1  L. R.  Ir.  820. 

A  reference  to  a  power  as  contained  in  a  settlement  of  1819, 
when  the  power  was,  in  fact,  contained  in  a  resettlement  of 
1889,  has  been  held  a  sufficient  reference,  lie  Wihnot,  9 
B.  644. 

Words  referring  to  a  "  beneficial  power  "  do  not  jmnidfade  Beneficial 
mean  a  special  power,  though  they  may  do  so  upon  the  language 
of  a  particular  will.     Ames  v.  Cadogan,  12  Ch.  D.  868;   Von 
Brockdorffy.  Malcolm,  80  Ch.  D.  172. 

Where  a  testator  gives  his  own  property  and  any  property  KflFect  of  gift 
over  which  he  has  any  disposing  power,  and  he  has  only  a  ovw-^^hich 
special  power  of  appointment,  the  latter  words  may  be  sufficient  ^^^^  ^^ 

,  disposing 

to  include  a  special  power.     The  intention  must  be  gathered  power, 
from  the  whole  will.     The  cases  do  not  lay  down  any  general 
principles,  and  are  not  easily  reconcilable. 

The  simplest  case  is  where  the  appointment  is  made  to  objects  <}ift  not  in 
of  the  power,  and  is  not  in  excess  of  the  power.     In  such  a  case  ^^/ 
the  power  will  be  exercised.     Gainsford  v.  Dunn,  17  Eq.  405  ; 
In  re  Swinhurne ;  Swinburne  v.  Pitt,  27  Ch.  D.  696. 
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The  fact  that  the  will,  if  treated  as  an  execution  of  the  power, 
gives  a  greater  interest  than  the  power  authorises,  for  instance, 
an  absolute  interest  instead  of  a  life  interest,  is  not  necessarily 
conclusive  against  an  exercise  of  the  power.  In  re  Teapc's 
Trusts,  16  Eq.  442. 

Nor  is  the  fact  that  a  part  of  the  property  is  given  for 
purposes  not  authorised  by  the  power  or  to  persons  who  are 
not  objects  of  the  power.  Bailey  v.  Lloyd,  5  Buss.  830  ;  Pidgely 
V.  Pid{jcly,  1  Coll.  255  ;  In  re  Swinburne ;  Swinhmiie  v.  Pitty 
27  Ch.  D.  696 ;  Re  Boyd ;  Nield  v.  Boyd,  63  L.  T.  92. 

Nor  the  fact  that  the  property  is  given  as  a  residue  or  even 
that  it  is  given  upon  trust  to  pay  the  testator's  debts,  as  effect 
may  be  given  to  this  trust  by  limiting  it  to  the  testator's  own 
property.  Cowx  v.  Foster,  1  J.  &  H.  30;  Feriies  v.  Jay, 
10  Eq.  550 ;  In  re  Teape's  Trusts,  16  Eq.  442 ;  In  re  Swin- 
burne;  Swinbuime  v.  Pitt,  27  Ch.  D.  676;  Li  re  MUner; 
Bray  v.  Milner,  (1899)  1  Ch.  563 ;  see  In  re  Cotton  ;  Wood  v. 
Cotton,  40  Ch.  D.  41 ;  Clogstoun  v.  Walcott,  13  Sim.  523,  is 
not  to  be  followed  ;  see  In  re  Teape's  Trusts,  supra. 

But  each  of  these  circumstances  affords  an  argument  that  the 
will  was  not  intended  to  execute  the  power,  and  a  combination 
of  them  may  be  sufficient  to  prevent  the  power  from  being 
exercised.  See  Hope  v.  Ho2)e,  5  Giff.  13  ;  In  re  Cotton  ;  Wood 
V.  Cotton,  40  Ch.  D.  41. 

A  gift  of  **  all  my  property  whereof  I  have  power  to  dispose  " 
may  also  execute  a  special  power  if  the  circumstances  or  the 
language  of  the  will  are  sufficient  to  indicate  an  intention  to 
exercise  the  power.  Cooke  v.  Cunliffe,  17  Q.  B.  245  ;  Cowx  v. 
Foster,  1  J.  &  H.  30 ;  Thornton  v.  Thornton,  20  Eq;  599; 
In  re  Sharland ;  Rew  v.  Wippell,  (1899)  2  Ch.  536 ;  see  In  re 
Richardson's  Trusts,  17  L.  B.  Ir.  436. 

2.  What  is  a  sufficient  reference  to  the  property  subject 
to  the  power. 

There  must  be  no  doubt  on  the  face  of  the  will  that  the 
testator  is  referring  to  some  specific  fund  in  existence  at  the 
time  of  making  the  will. 

Therefore,  the  fact  that  property  of  the  same  kind  as  that 
subject  to  the  power  is  given  merely  in  general  terms — as,  for 
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instance,  some  particular  kind  of  stock — will  not  execute  the     Chap,  xx. 
power,  since  the  gift  would  be  satisfied  by  purchasing  the  stock 
in  question.     Webb  v.  Honnor,  1  J.  &  W.  352  ;  Mattingley's 
Trusts,  2  J.  &  H.  427  ;  In  re  Wait ;   Workman  v.   Petgrave, 
30  Ch.  D.  617. 

Nor  will  the  fact  that  legacies  are  given  equal  in  amount  to 
the  fund  subject  to  the  power.  Jones  v.  Tucker,  2  Mer.  533 ; 
Danes  v.  Thorns,  3  De  G.  &  S.  347  ;  Forbes  v.  BaU,  3  Mer.  437  ; 
explained  in  Davies  v.  Thorns. 

Nor  that  legacies  are  given  largely  in  excess  of  the  testator's 
estate,  unless  the  property  subject  to  the  power  is  included  in 
it.     Lowe  V.  Pennington,  10  L.  J.  Ch.  83. 

On  the  other  hand,  where  the  testator  uses  words  showing 
that  he  is  disposing  of  a  specific  fund,  the  power  will  be  executed. 
Lowndes  v.  Lowndes,  1  Y.  &  J.  445  ;  Innes  v.  Sayer,  7  Ha.  381  ; 
3  Mac.  &  G.  607 ;  Rooke  v.  Itooke,  2  Dr.  &  S.  38 ;  David's 
Trusts,  Johns.  495  ;  Gratwick's  Trusts,  L.  R.  1  Eq.  177 ; 
Fletcher  v.  Fletcher,  7  L.  E.  Jr.  40. 

And  this  is  the  case  though  some  of  the  persons  in 
whose  favour  the  power  is  exercised  are  incapable  of  taking. 
Gratwick's  Trusts,  supra ;  Bruce  v.  Bruce,  11  Eq.  371. 

Where  a  specific  fund  is  referred  to,  the  fact  that  the  fund 
subject  to  the  power  is  misdescribed,  or  that  the  donee  purports 
to  appoint  under  a  different  power,  makes  no  difference. 
Mackinley  v.  Sison,  8  Sim.  561 ;  Bruce  v.  Bruce,  11  Eq.  371. 

In  the  same  way,  where  a  portion  of  the  property  subject  to 
the  power  is  excepted  out  of  a  general  gift,  the  rest  of  the 
property  subject  to  the  power  passes.  Walter  v.  Mackie,  4 
Buss.  76 ;  Reid  v.  Reid,  25  B.  469. 

3.  There  is  a  third  class  of  cases  where  a  power  is  partially  Whether 
exercised  either  by  a  gift  of  some  of  the  property  subject  to  the  ^cutesaf* 
power  or  by  an  express  reference  to  the  power,  and  there  is  ^^^^^^^^^ 
then  a  general  residuary  gift.   The  question  then  arises  whether  exercised. 
the  residuary  gift  executes  the  power  so  far  as  it  remains 
unexecuted. 

A  mere  residuary  gift  without  more  would  not  have  this  effect. 
Hughes  v.  Turner,  3  M.  &  K.  666  ;  Butler  v.  Gray,  5  Ch.  26. 

But  if  appointed  parts  of  the  fund  are  charged  on  the  residue, 

T.w.  Q 
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or  there  is  an  intention  expressed  to  appoint  the  whole  fund,  or 
there  is  evidence  on  the  face  of  the  will  that  the  testator 
treats  the  fund  subject  to  the  power  as  his  own,  a  residuary 
gift  may  execute  the  power  so  far  as  it  remains  unexecuted. 
Elliott  V.  Elliott,  15  Sim.  321 ;  Davies  v.  Fisher,  5  B.  201 ;  Re 
Comber's  Settlement,  14  W.  R.  172  ;  Harvey  v.  Stracey,  1  Dr.  73. 

And  a  gift  of  "  the  residue  of  my  property  and  over  which  I 
have  any  power  of  disposal  by  will  '*  may  pass  a  share  of  a  fund 
appointed  by  the  will  under  a  special  power  to  a  person  not  an 
object  of  the  power.    In  re  Hunt's  Trusts,  31  Ch.  D.  308. 

Where  there  was  a  special  power  exercisable  by  the  survivor 
of  a  husband  and  wife,  after  the  death  of  the  other  of  them, 
and  the  husband  made  a  will  in  the  lifetime  of  the  wife  con- 
taining words  sufficient  to  refer  to  the  special  power,  and  after 
her  death  republished  the  will  by  a  codicil,  the  will  was  held  to 
execute  the  power.  In  re  Blackburn;  Smiles  v.  Blackburn, 
43  Ch.  D.  75 ;  see  Hope  v.  Hope,  5  Giflf.  13. 

Where  property  is  appointed  under  a  power  and  a  power  of 
revocation  is  reserved,  the  power  of  revocation  may  be  impliedly 
exercised  if  the  will  is  expressed  to  be  in  exercise  of  the  original 
power  or  appoints  the  property  subject  to  the  power.  See 
Qvinn  v.  Armstrong,  I.  B.  11  Eq.  161. 

But  where  a  special  power  in  a  settlement  has  been  partially 
exercised  by  a  deed  reserving  a  power  of  revocation,  an  appoint- 
ment by  will  expressed  to  be  made  by  virtue  of  the  power  in 
the  settlement  or  otherwise  howsoever,  will  not  exercise  the 
power  of  revocation,  but  will  take  effect  only  on  the  unappointed 
property.     Pomfret  v.  Perting,  5  D.  M.  &  G.  775. 

And  a  will  expressly  exercising  a  special  power,  which  is 
afterwards  exercised  by  a  deed  reserving  a  power  of  revocation, 
will  not  operate  upon  so  much  of  the  property  as  is  well 
appointed  by  the  deed.  In  re  Wells'  Trusts;  Hardisty  v. 
Wells,  42  Ch.  D.  646. 

An  appointment  expressed  to  be  under  a  particular  power 
and  all  other  powers  enabling  the  testator,  may  take  effect 
upon  such  interest  as  the  testator  has  if  the  particular  power 
does  not  in  the  events  that  have  happened  become  exercisable. 
Sing  V.  Leslie,  2  H.  &  M.  68. 
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It  is  well  settled  that  a  power  to  appoint  land  is  well  exercised     Chap.  xx. 

by  an  appointment  to  trustees  on  trust  for  sale ;  and  also  that  a  Appointment 

power  to  appoint  a  fund  is  well  exercised  by  an  appointment  ^^^^  ^^^ 

of  the  fund  to  trustees  for  certain  persons,  provided  in  each  ^  trustees 

^  on  trust  for 

case  the  persons  beneficially  interested  under  the  appointment  sale ; 
are  objects  of  the  power.     Long  v.  Long,  5  Ves.  445 ;  Kenworthy 
V.  Bate,  8  Ves.  798 ;  Crozier  v.  Cvozier,  3  D.  &  War.  371 ; 
Thorntan  v.  Blight,  2  M.  &  Cr.  280. 

In  the  case  of  an  appointment  of  land  to  trustees  on  trust 
for  sale,  where  the  trustees  take  the  legal  estate,  they  are  the 
persons  to  sell  and  make  a  title.  In  re  Paget;  MeUor  v. 
Mellor,  (1896)  1  Ch.  290. 

But  in  the  case  of  a  fund  vested  in  trustees  and  appointed  of  personalty 
under  a  special  power  to  new  trustees  upon  trusts,  the  original  trustees. 
trustees  are  the  persons  to  administer  the  trusts.  BiLsk  v. 
AUam,  19  Eq.  16 ;  Von  Brockdorff  v.  Malcolm,  80  Ch.  D. 
172;  see  Scotney  v.  Lofner,  29  Ch.  D.  535;  31  Ch.  D.  880  ; 
In  re  Cotton ;  Wood  v.  Cotton,  40  Ch.  D.  41 ;  In  re  Tyssen ; 
Knight-Bruce  v.  Butterworth,  (1894)  1  Ch.  56. 
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I.  What  Amounts  to  a  Direction  to  Convert. 

If  there  is  an  imperative  direction  to  convert,  the  property 
is  in  equity  treated  as  converted  from  the  testator's  death. 

A  direction  that  land  is  to  be  considered  as  money  or  vice 
versa  will  not  work  a  conversion,  but  an  actual  change  of  one 
form  of  property  into  another  must  be  intended.  Johnson  v. 
Arnold,  1  Ves.  Sen.  171 ;  A.-G.  v.  Manples,  5  M.  &  W.  120; 
Edwards  v.  Tui'k,  28  B.  268 ;  8  D.  M.  &  G.  40. 

A  trust  for  sale  which  is  void  for  remoteness  does  not  effect 
a  conversion.     Goodier  v.  Edmunds,  (1898)  3  Ch.  465. 

Upon  the  construction  of  the  whole  will  what  is  in  form 
only  a  power  to  convert  may  be  shown  to  be  in  effect  an 
imperative  trust,  and  on  the  other  hand,  what  is  in  form  a 
trust  for  sale  may  be  shown  to  be  a  discretionary  power  only. 
Burrell  v.  Baskerfield,  11  B.  525;  In  re  Hotchkys;  Frekev. 
Calmadj/,  82  Ch.  D.  408 ;  Glover  v.  Heelis,  82  L.  T.  584 ;  28 
W.  R.  677. 

A  direction  to  divide  does  not  imply  a  conversion.  Cornick 
V.  Pearce,  7  Ha.  477 ;  Lucas  v.  Brandreth,  28  B.t273. 

But  a  direction  to  get  together  and  divide  among  a  large 
number  of  legatees  property  consisting  of  realty  and  personalty 
and  previously  described  as  scattered  about  and  not  realised, 
coupled  with  a  direction  to  invest  some  of  the  shares,  is  in 
effect  a  direction  to  convert.  Mower  v.  Orr,  7  Ha.  476 ;  see 
Oiven  V.  Owen,  (1897)  1  Ir.  688. 

Where  a  conversion  is  directed,  the  fact  that  the  trustees 
have  a  discretion  as  to  time  will  not  alter  the  general  rule. 
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Doughty  v.  Bully  2  P.  W.  820;  In  re  Raw;  Morris  v.  Gnjfiths,    C^ap^XH^ 
26  Ch.  D.  60. 

When  conversion  is  to  take  place  upon  request  the  question  Conversion 
is,  whether  the  conversion  was  intended  to  be  made  in  all  "p®^'^"®**'- 
events,  and  the  request  is  only  an   additional  safeguard,  or 
whether  no  conversion  was  intended  till  request. 

If  the  conversion  is  to  be  upon  request  of  certain  persons, 
and  the  property  is  disposed  of,  whether  converted  or  not, 
there  is  no  conversion  till  the  request.  In  re  Taylor  s 
Settlement,  9  Ha.  596 ;  Davies  v.  Goodliew,  6  Sim.  585 ;  see 
Mcc.  Gwire  v.  Mcv.  Gwire,  (1900)  Ir.  200. 

On  the  other  hand,  if  there  is  a  general  intention  to  convert 
evidenced  by  the  fact  that  the  limitations  are  applicable  only 
to  the  property  as  converted,  and  by  the  fact  that  the  conver- 
sion is  to  be  at  the  request  of  certain  persons  or  the  survivor 
or  the  executors  or  administrators  of  the  survivor,  the  property 
will  be  considered  as  converted.  Thornton  v.  Hawley,  10  Ves. 
129;  see  Lechmerc  v.  Earl  of  Carlisle,  3  P.  W.  211;  Battcste 
V.  Maunsell,  I.  R.  10  Eq.  314. 

Where  trustees  have  a  power  to  convert  or  an  absolute  Power  or 
discretion  to  convert  or  not,  the  property  remains  unconverted  conwt!*'^  ^ 
till  the  power  or  discretion  is  exercised.     Grvenway  v.  Green- 
way,  2  D.  F.  &  J.  128  ;  Policy  v.  Seymour,  2  Y.  &  C.  Ex.  708  ; 
Yates  V.  Yates,  6  Jur.  N.  S.  1023 ;  Brown  v.  Bigg,  7  Ves.  279 ; 
Bourne  v.  Bourne,  2  Ha.  35. 

Similarly,  where  trustees  have  an  option  to  convert  either 
into  realty  or  personalty,  the  property  will  be  considered  of 
that  species  into  which  the  trustees  converted  it.  Van  v. 
Barnett,  19  Ves.  102 ;  Walker  v.  Denne,  2  Ves.  Jun.  170 ; 
Rich  V.  mdtfield,  L.  E.  2  Eq.  583. 

Where  there  is  a  settlement  of  real  estate  with  the  usual 
power  of  sale,  and  trust  for  reinvestment  in  freeholds  or  lease- 
holds with  power  of  interim  investment  in  personalty,  a  sale 
and  investment  of  the  proceeds  in  personalty  will  not  effect  a 
conversion.     In  re  Bird;  Pitman  v.  Pitman,  (1892)  1  Ch.  279. 

The  option  of  the  trustees  may,  however,  be  controlled  by  Discretion 
the  general  intention  expressed  in  the  will.     Thus,  if  personalty  S^uJ^%^""he 
is  directed  to  be  laid  out  in  land  or  other  security,  and  settled  context. 


230  CONVERSION. 

Chap.  XXI.  in  i]^Q  same  way  as  realty  devised  by  the  will,  the  general 
intention  that  the  real  and  personal  estate  are  to  go  together 
may  override  the  option.  Earhm  v.  Saunders,  Amb.  241  ; 
Cowley  V.  Harstoniie,  1  Dow,  361 ;  see  Minors  v.  Batttsoii,  1 
App.  C.  428. 

And  an  option  to  lay  out  a  sum  in  the  purchase  of  lands  may 
amount  to  a  positive  direction  if  there  is  a  provision  that  if 
the  purchase  is  not  made  the  securities  are  to  be  and  enure  to 
such  purposes  as  if  land  had  been  purchased.  Jobson  v.  Arnold, 
1  Ves.  Sen.  169. 

But  where  the  will  disposes  only  of  personalty,  and  the 
trust  for  conversion  does  not  apply  to  securities  for  money,  and 
there  is  then  a  trust  to  invest  the  proceeds  of  conversion  in 
the  purchase  of  real  estate  or  in  the  public  funds,  the  fact 
that  the  limitations  are  appropriate  only  to  realty  will  not 
control  the  trustees'  option  so  as  to  convert  the  personalty. 
Evans  v.  Ball,  30  W.  E.  899 ;  47  L.  T.  165. 

The  fact  that  personalty  which  trustees  have  an  option  to 
convert  is  given  to  a  person,  his  heirs  and  assigns,  is  not  alone 
sufficient  to  limit  the  option  of  the  trustees.  Cookson  v.  Cookson, 
12  CI.  &  F.  121 ;  Atwell  v.  Am  ell,  13  Eq.  23. 


II.  Whether  Conversion  is  Directed  for  all  the 

Purposes  of  the  Will. 

It  is  a  question  of  construction  in  each  case  whether  conver- 
sion is  directed  for  all  or  only  for  some  of  the  purposes  of  the 
will ;  whether,  for  instance,  personalty  to  be  laid  out  in  land 
goes  to  the  residuary  devisee,  or  land  directed  to  be  sold  goes 
to  the  residuary  legatee  if  the  immediate,  purpose  for  which 
conversion  is  directed  fails. 
Money  to  be  1.  If  personalty  is  directed  to  be  laid  out  in  the  purchase  of 

land.  land  to  be  subject  to  the  uses  of  the  testator's  real  estate,  and 

those  uses  fail,  the  conversion  fails  also,  and  the  personalty 

goes  to  the  residuary  legatee.    Hereford  v.  liavenhill,  5  B.  51. 

Proceeds  of  2.  Where  realty  is  directed  to  be  converted  and  form  part  of 

to  form  part      the  pei*sonal  estate,  it  will  be  subject  to  all  the  limitations  of 

^^  personal   ^j^^  personal  estate,  and  will  pass  by  the  residuary  bequest. 
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Kidney  v.  Cotis87tiaker,  1  Ves.  Jun.  436  ;  Robinson  v.  Governors     ^*P-  ^^• 
of  London  Hospital,  10  Ha.  19,  27 ;  see  Bright  v.  Larcher,  3 
De  G.  &  J.  148 ;  Field  v.  Peckett,  29  B.  568 ;  q;iuere,  whether 
Collins  V.  Wakeman,  2  Ves.  Jun.  683,  would  be  followed. 

But  notwithstanding  a  direction  that  moneys  to  arise  from  a 
sale  of  realty  are  to  be  considered  as  part  of  the  personal  estate, 
they  will  not  pass  under  a  gift  of  the  residuary  personalty,  if 
the  residuary  gift  is  followed  by  a  gift  of  the  moneys  arising 
from  the  sale.    Amphlett  v.  ParAe,  4  Euss.  75  ;  2  R.  &  M.  221. 

3.  Upon  the  question  whether  realty  directed  to  be  converted  whether 
is  converted  for  all  the  purposes  of  the  will,  the  cases  run  into  ^i^ty^paLes 
fine,  though,  perhaps,  not  irreconcilable  distinctions.  by  a  residuary 

a.  When  conversion  is  directed  at  the  death  of  a  tenant  for  Direction  to 
life,  and  the  proceeds  are  to  be  divided  among  a  class  of  persons  convert  at  a 

^  ^  ^  '^  certain  time 

who  at  that  time  may  not  be  in  existence,  or  may  never  come  and  divide 
into  existence ;  for  instance,  such  of  the  children  of  the  tenant  tho'may^n^^' 
for  life  as  attain  twenty-one,  conversion  is  not  merely  for  the  *xi8t  n^'° 
purpose  of  division,  but  for  all  the  purposes  of  the  will,  and 
the  property  passes  to  the  residuary  legatee  as  personalty. 
WaU  V.  Colshead,  9  De  G.  &  J.  683. 

b.  Where  there  is  an  absolute  direction  to  sell  realty  not  Absolute 
limited  to  any  particular  purpose,  the  surplus  proceeds  will  pass  ^n   ***°  ^ 
to  the  residuary  legatee.   Singleton  v.  Tondinson,  3  App.  C.  404, 
affirming  S.  C.  nom.  Watson  v.  Arundell,  I.  K.  11  Eq.  53. 

c.  If  the  realty  is  to  be  sold  for  a  particular  purpose,  for  Sale  for 
instance,  to  pay  legacies,  the  surplus  proceeds  will  not  pass  ^rp^s. 
under  a  gift   of  residuary  personalty  unless  the  gift  is  so 
expressed  as  to  show  that  the  proceeds  of  sale  of  land  are 
intended  to  be  included.     Mallabar  v.  Mallabar,  Ca.  t.  Talb. 

78 ;  Maugham  v.  Mason,  1  V.  &  B.  410 ;  Collis  v.  Robins, 
1  De  G.  &  8.  131. 

d.  Where  realty  and  personalty  are  once  for  all  blended  (iiftofa 
together  and  directed  to  be  converted,  interests  undisposed  of  ^  be  con-  ^ 
will  pass  to  the  residuary  legatee.     Durourv.  Motteux,  1  Ves.   ^«'^«^'- 
Sen.  320;  1  S.  &  St.  292,  n. ;  Byam  v.  Munton,  1  E.  «&M.  503; 

Green  v.  Jackson,  5  Buss.  35;  2  E.  &  M.  238;  Salt  v. 
Chattaway,  3  B.  576;  Spencer  y.  Wilsan,  16  Eq.  501;  Court 
V.  Buckland,  45  L.  J.  Ch.  214 ;  Norreys  v.  Franks,  I.  E.  9  Eq.  18. 
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Realty 
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personalty 
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Cnvse  V.  Barley,  3  P.  W.  20,  may  probably  be  accounted  for 
on  the  principle  that  the  gift  of  residue  there  was  not  of  a 
real  residue,  but  of  the  residue  of  a  real  residue.  The  residue 
had  in  effect  already  been  given  among  the  testator's  children, 
and  the  subsequent  words  only  indicated  what  shares  in  that 
residue  each  was  to  take,  and  upon  lapse  of  one  of  those  shares 
a  portion  of  the  residue  was  thereby  undisposed  of. 

e.  But  when  the  realty  directed  to  be  converted  and  the 
personalty  are  the  subject  of  separate  gifts,  and  are  treated  as 
distinct  funds,  the  residuary  bequests  will  not  carry  interests 
undisposed  of  in  the  realty.  Maugham  v.  Mason,  1  V.  &  B. 
410;  Hutcheson  v.  Hammondy  3  B.  C.  C.  128. 

/.  Intermediate  between  the  last  two  classes  of  cases  falls 
a  class  of  cases  where  the  real  and  personal  estates  are 
blended  together,  but  the  two  funds  are  treated  as  distinct 
and  independent,  in  which  case  the  interests  in  the  realty 
undisposed  of  will  not  pass  to  the  residuary  legatee. 

Thus,  though  realty  and  personalty  are  blended  together 
and  directed  to  be  converted,  if  the  proceeds  of  the  sale  of  the 
realty  are  treated  as  a  separate  fund  for  certain  payments, 
interests  undisposed  of  will  not  pass  under  the  gift  of  the 
residuary  personalty.     Dixon  v.  Dawson,  2  S.  &  St.  327. 

So,  too,  if  there  is  a  gift  as  well  of  the  residue  of  the 
moneys  to  arise  &om  the  sale  as  of  the  residue  of  the  personal 
estate,  the  latter  residue  will  not  carry  legacies  given  out  of 
the  proceeds  of  sale  which  lapse.  Gravenor  v.  Hattum,  Amb. 
643 ;  Gihhs  v.  Rumsey,  2  V.  &  B.  294. 

But  the  fact  that  the  residue  of  the  money  to  arise  from  the 
sale  of  realty  is  expressly  given  will  not  prevent  such  money 
from  passing  under  the  residuary  personalty,  if  the  residue  of 
the  money  is  only  mentioned  as  part  of  the  enumeration  of  the 
things  of  which  the  residuary  personalty  consists.  Kennell  v. 
Ahhott,  4  Ves.  802. 


Who  is 
entitled  to 
proi^erty 
directed  to 
be  converted 


III.  Conversion  is  Limited  to  the  Purposes  of  the  Will. 

• 

Conversion  directed  by  a  testator  is  a  conversion  only  for  the 
purposes  of  the  will,  and  all  that  is  not  wanted  for  these 
purposes  goes  to  the  persons  who  would  have  been  entitled 
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but  for  the  will.     Therefore  where  real  and  personal  estate  is    chap.  xxi. 
directed  to  be  sold,  and  after  payment  of  debts  and  legacies  but  undis- 
the  residue  is  given  to  persons,  some  of  whom  die  before  the  thrwiu.  ^ 
testator,  the  lapsed  shares  go  proportionally  to  the  heir-at-law 
and  next  of  kin.     Ackroyd  v.  Smithson,  1  B.  C.  C.  508. 

If  the  devise  of  a  share  to  a  person  who  is  the  heir  is 
revoked,  whereby  there  is  a  lapse,  the  heir  nevertheless  takes 
so  much  as  is  derived  from  realty.  Gordon  v.  Atkinson,  1  De 
G.  &  S.  478. 

A  declaration  that  the  proceeds  of  the  sale  of  realty  are  Declaration 
to  be  part  of  the  personal  estate  for  all   purposes  will  not  of  sale  of 
deprive  the  heir  of  such  proportion  of  the  proceeds  of  realty  as  bTTOrroimr 
is  undisposed  of,  there  being  no  express  gift  to  the  next  of  kin.  estate. 
ShdU<^ro88  V.  Wnght,  12  B.  503;  Taylor  v.  Taylor,  3  D.  M.  &  G. 
190 ;  overruling  Phillips  v.  Phillips,  1  M.  &  K.  649. 

Nor  will  a  declaration,  that  the  proceeds  of  the  sale  shall  not 
lapse  for  the  benefit  of  the  heir,  exclude  the  heir,  if  a  disposi- 
tion is  intended  to  be  made  of  the  property.  Miiit  v.  Warren, 
16  Sim.  134  ;  I^itch  v.  Weber,  6  Ha.  145. 

But  if  the  surplus  of  the  sale  of  real  estate  is  directed  to  be 
personal  estate,  and  given  to  the  executors,  they  take  in  trust 
for  the  next  of  kin.  Countess  of  Biistol  v.  Hwngerford,  2  Vem. 
645  ;  corrected  3  P.  W.  194  ;  1  De  G.  &  S.  482. 

The  converse  rule  applies  to  the  case  of  money  to  be  invested  Money  to  be 
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in  land,  which,  upon  failure  of  the  particular  dispositions,  or  land. 
any  of   them,  results  so  far  for  the  next  of  kin.     Cogan  v. 
Stephens,  5  L.  J.  Ch.  17  ;  IB.  482,  n. ;  Hereford  v.  Rarenhill, 
1  B.  481 ;  5  B.  51 ;  Head  v.  Godlee,  Johns.  536  ;  Countess  of  ■ 
Bective  v.  Hodgson,  10  H.  L.  656. 


IV.  How  THE  Heir  and  Next  of  Kin  take  Property 

Directed  to  be  Converted. 

1.  When  a  conversion  of  realty  is  directed  and  the  objects  Where  the 
of  the  conversion  wholly  fail,  the  heir  takes  the  property  as  con^ion 
realty,  whether  a  sale  has  taken  place  or  not.     DaveniwH  v.  ^'*^^"^  ^*'^^* 
Coltman,  12  Sim.  610.     In  Chitty  v.  Parker,  2  Ves.  Jun.  271 ; 
4  B.  C.  C.  411,  the  question  appears  to  have  been  whether 
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the  real  and  personal  estate  was  applicable  rateably  to  pay- 
ment of  debts.  See,  as  to  that  case,  4  D.  M.  &  G.  411 ;  L.  B. 
9  Ex.  p.  36. 

2.  But  where  some  purpose  of  the  will  can  be  answered  by 
a  sale,  where,  for  instance,  there  is  a  tenant  for  life  or  one  of 
several  tenants  in  common  who  survives  the  testator,  the  heir 
takes  the  j)roperty  whether  converted  or  not  as  personalty. 
Wright  v.  Wright,  16  Ves.  188 ;  Smith  v.  ClaxUm,  4  Mad.  484; 
Wilson  V.'  Coles,  28  B.  215 ;  A.-G.  v.  Lomas,  L.  R.  9  Ex.  29 ; 
Hamilton  v.  Foote,  I.  R.  6  Eq.  572 ;  hi  re  Lewis ;  Foxwell  v. 
Letvis,  80  Ch.  D.  654 ;  In  re  Richerson ;  ScaJ^s  v.  Heyhoe, 
(1892)  1  Ch.  879. 

Upon  this  principle,  where  a  sum  is  directed  to  be  raised  out 
of  devised  lands  and  is  given  for  life  with  remainders,  and  the 
remainders  fail,  upon  the  death  of  the  tenant  for  life  the  sum 
charged  belongs  to  the  devisee  of  the  land  as  personalty.  In  re 
Newberry's  Trust,  5  Ch.  D.  746. 

It  has  been  said  that  the  testator's  death  is  the  time  at  which 
it  must  be  ascertained  whether  the  purposes  for  which  conver- 
sion is  directed  have  failed  or  not,  and  therefore  if  at  that  time 
those  purposes  may  possibly  take  effect,  the  heir  takes  as  money, 
though  they  may  subsequently  fail.  Carr  v.  Collins,  7  Jur. 
165.  The  exact  point,  however,  was  not  there  decided,  since» 
in  that  case,  conversion  was  effectual  with  respect  to  the  legacy 
of  1,000Z. 

3.  In  the  same  way  personalty  laid  out  in  land  in  pursuance 
of  a  direction  in  the  will,  but  only  partially  disposed  of,  will  go 
to  the  next  of  kin  as  land.  Cogan  v.  Stephens,  5  L.  J.  Ch.  17 ; 
Curteis  v.  Womiald,  10  Ch.  D.  172,  overruling  Reynolds  v. 
Godlee,  Johns.  536,  582;  In  re  Skerretfs  Trusts,  15  L.  R.  Ir.  1. 


Contract  for 
sale. 


V.  Conversion  by  Events  Extraneous  to  the  Will. 

A  binding  contract  for  the  sale  of  land  belonging  to  the 
testator,  though  not  completed  at  his  death,  converts  the  land, 
and  the  proceeds  of  sale  fall  into  the  personal  residue. 
Farrar  v.  Earl  of  Wintei'ton,  5  B.  1.  See,  too,  the  Chapter 
on  Ademption. 
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If  the  heir  adopts  and  carries  into  effect  a  parol  contract  Chap, 
entered  into  by  the  testator,  the  land  is  converted,  and  the  heir 
is  not  entitled  to  the  purchase-money.  Frayne  v.  Taylor,  12 
W.  R.  287;  83  L.  J.  Ch.  228;  10  Jur.  N.  S.  119;  In  re 
Harrison  ;  Parry  v.  Spencer^  34  Ch.  D.  214. 

If  the  contract  is  binding  on  the  testator  at  his  death,  but 
the  purchaser  loses  his  right  to  specific  performance  by  laches, 
the  land  is  converted  and  goes  to  the  next  of  kin.  Curre  v. 
Boivyer,  5  B.  6,  n. 

If  the  testator's  title  turns  out  to  be  bad  as  to  part  of  the 
property  sold,  and  the  contract  is  rescinded  on  this  ground 
after  his  death,  there  is  no  conversion.  In  re  Tliomas ; 
Thomas  v.  Howell,  34  Ch.  D.  166 ;  see  Crowe  v.  Menton,  28 
L.  R.  Ir.  519. 

Upon   the    question  whether    there   would    be  conversion  Contract 
where  the  contract  could  be  enforced  against,  but  not  by,  against,  not 
the  testator,  see  Lysaght  v.  Edwards,  2  Ch.  D.  499,  507 ;   ^^'  ^'**^'- 
Edwards  v.  We.st,  7  Ch.  D.  858,  862 ;    Crowe  v.  Menton,  28 
L.  R.  Ir.  519,  524. 

In  the  case  of  purchases  of  the  testator's  land  under  com-  Parchaaes 
pulsory  powers,  except  so  far  as  the  purchase-money  may  fcompuisory 
remain  subject  to  a  trust  for  reinvestment  in  land,  a  notice  to  p®^'®"- 
treat  under  the  Lands  Clauses  Act,  followed  by  an  agreement 
ns  to  the  price  to  be  paid,  converts  the  land,  though  there  may 
be  no  sufficient  memorandum  in  writing  of  the  contract  to 
satisfy  the  Statute  of  Frauds.     Ex  'parte  Hawkins,  13  Sim. 
569 ;  Re  Manchester  and  Southport  Railway,  19  B.  365  ;  In  re 
Boffot's  Settlement,   31  L.  J.   Ch.   772;    Watts   v.    Watts,    17 
Eq.  217. 

A  mere  notice  to  treat  is  not  sufficient  to  effect  a  conversion.  Notice  to 
nor  is  a  notice  to  treat  followed  by  a  statement  on  the  part  of    ^^ " 
the  vendor  of  the  sum  he  is  willing  to  take,  if  he  dies  before 
his  offer  has  been  accepted.     Haynes  v.  Haynes,  1  Dr.  »l'  Sm. 
426;  Re  Battersea  Park  Acts;  Ex  parte  Arnold,  32  B.  591; 
see  Coyne  v.  Coyne,  I.  R.  10  Eq.  496. 

And  an  agreement,  if  land  is  taken  under  compulsory  powers, 
to  pay  so  much  an  acre  for  it,  will  not  cause  conversion.  Ex 
parte  Walker,  1  Dr.  508. 
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The  doctrine  of  conversion  by  a  contract  for  sale  has  been 
extended  to  cases  where  there  is  an  option  of  purchase  which 
is  afterwards  exercised. 

Thus  where  land  included  in  a  general  devise  is  subject  to 
a  lease  with  a  power  for  the  lessee  to  buy  the  land  and  the 
option  of  purchase  is  exercised  by  the  lessee  after  the  testator's 
death,  the  land  is  converted  as  from  the  date  when  the  option 
is  exercised  and  the  proceeds  of  sale  fall  into  the  personal 
residue.  Lanes  v.  Bennett ,  1  Cox,  167 ;  Townley  v.  Bedwell, 
14  Ves.  591 ;  ColUnffwood  v.  Row,  26  L.  J.  Ch.  649 ;  In  re 
Isaacs ;  Isaacs  v.  Reginall,  (1894)  8  Ch.  506. 

The  case  is  the  same  whether  the  option  to  purchase  is 
given  before  or  after  the  date  of  the  will.  Weeding  v.  Weeding, 
IJ.  it  H.  424. 

The  rule  applies  though  the  purchase-money  is  payable 
to  the  testator,  his  heirs,  or  assigns.  Townley  v.  BediceU, 
14  Ves.  591 ;   Weeding  v.  Weeding,  IJ.  &  H.  424, 

It  is  immaterial  that  the  option  does  not  arise  until  after  the 
testator's  death.     In  re  Isaacs  ;  Isaacs  v.  Ileginall,  supra. 

Somewhat  different  considerations  apply  to  cases  of  specific 
gifts.     See  the  Chapter  on  Ademption. 

The  doctrine  of  Lanes  v.  Bennett  has  not  met  with  approval, 
and  though  it  must  be  applied  in  similar  cases,  it  is  not  to  be 
extended.  See  Edwards  v.  West,  7  Ch.  D.  858,  p.  868  ;  Li  re 
Adams  <(;  Kensington  Vestry,  27  Ch.  D.  894. 

In  the  case  of  a  rent-charge  redeemable  on  payment  of  a 
lump  sum,  it  was  held  upon  the  language  of  the  instrument 
giving  the  right  to  redeem  that  the  heir  of  the  last  owner  of 
the  rent-charge  was  entitled  to  the  redemption  money.  In  re 
Graces  Minors,  15  Ir.  Ch.  857  ;  see  In  re  Crofton,  1  Ir.  Eq.  304. 

In  cases  where  conversion  takes  place  the  devisee  is  entitled 
to  the  rents  between  the  testator's  death,  and  the  completion 
of  the  purchase.     Watts  v.  Watts,  17  Eq.  217. 

If  the  conversion  is  brought  about  by  the  exercise  of  an 
option  to  purchase  the  devisee  takes  the  rents  and  profits  until 
the  option  is  exercised.     Townley  v.  Bedwell,  14  Ves.  591. 

Interest  payable  by  the  purchaser  on  his  purchase-money 
does  not  go  to  the  devisee,  but  forms  part  of  the  personal 
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estate.      ToicnUy  v.  Bedwell,  14  Ves.  591 ;  Piixlei/  v.  Pnxley,    Ch»P'  XXI. 
IN.  R.  509. 

Since  the  Act  40  &  41  Vict.  c.  34,  which  applies  to  testators  Contract 

to  purchase 

dying  after  the  31st  December,  1877,  if  a  testator  contracts  to  realty. 
buy  realty  and  dies  before  the  purchase  is  completed  and  the 
vendor  has  a  lien  for  the  purchase-money,  it  seems  that  the 
purchase-money  as  between  persons  entitled  to  the  real  and 
personal  estate  is  to  be  borne  by  the  realty  purchased.  In  re 
Cockcroft ;  Broadbent  v.  Groves,  24  Ch.  D.  94. 

In  cases  not  within  that  Act,  if  there  is  a  contract  to  pur- 
chase realty,  which  is  binding  on  the  testator  at  his  death,  the 
purchase-money  is  converted  into  realty,  and  the  heir  or  devisee 
is  entitled  to  it,  though  the  vendor  may  retain  a  power  of 
rescission  which  is  actually  exercised  after  the  testator's  death. 
WliiUaker  v.  Whittaker,  4  B.  C.  C.  30;  Garnett  v.  Acton,  28  B. 
383  ;  Hudson  v.  Cook,  13  Eq.  417. 

If  the  contract  goes  off  owing  to  a  defect  in  the  title,  there 
is  no  conversion,  and  a  devisee  has  no  right  to  waive  the  want 
of  title,  and  call  upon  the  executor  to  complete.  Broome  v. 
Monck,  10  Ves.  597. 

If  the  testator  has  contracted  with  a  builder  for  the  building  Contract  to 

•       I  .  iiiii*iii*iii*  •      build  a  hoiwe. 

of  a  house  on  a  piece  of  land  devised  by  him,  the  devisee  is 
entitled  to  have  the  contract  performed  out  of  the  personal 
estate,  whether  the  Court  would  decree  specific  performance 
of  the  contract  or  not  ;  but  this  principle  does  not  extend 
to  a  contract  to  build  on  land  not  belonging  to  the  testator. 
Holt  V.  Holt,  2  Vem.  322;  Cooi)er  v.  Jar  man,  3  Eq.  98;  In 
re  Day;  Sprake  v.  Day,  (1898)  2  Ch.  510;  see  Re  Tann, 
7  Eq.  434. 

Upon  the  same  principles,  where  certain  property  is  after  Conversion 
the  date  of  the  will  converted  into  personalty   by  Act  of  tory^powera! 
Parliament,  the   property  passes  as  personalty,  though  the 
conveyances  required  by  the  Act  may  not  have  been  executed. 
Cadman  v.   Cadman,  13   Eq.  470 ;    see   Freiven   v.  Frewen, 
10  Ch.  610. 

Where  realty  has  been  rightfully  converted,  whether  by  a  J'onveraion  by 

trustee  in 

trustee  in  bankruptcy  or  under  an  order  of  the  Court,  it  passes  bankruptcy  or 
as  personalty,  and  in  the  latter  place  the  conversion  takes  cJurt. 
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Chap.  XXL.  place  as  from  the  date  of  the  order  absolute,  but  not  from  the 
date  of  an  order  nisi  though  afterwards  made  absolute.  Banks 
V.  Scott y  5  Mad.  493  ;  Steed  v.  Prcece,  18  Eq.  192  ;  Arnold  v. 
Dixon,  19  Eq.  113 ;  Hyett  v.  Mekin,  25  Ch.  D.  735 ;  In  re 
Beamisli's  Estate,  27  L.  R.  Ir.  326 ;  In  re  Henry's  Estate, 
31  L.  R.  Ir.  168. 

Where  more  than  was  necessary  has  been  sold  under 
a  decree,  for  instance  for  payment  of  a  mortgage  debt, 
the  surplus  proceeds  of  sale  retain  their  former  character. 
Cooke  V.  Dealey,  22  B.  196 ;  Jenny  v.  Preston,  13  Sim.  356 ; 
Scott  V.  Scott,  9  L.  R.  Ir.  367  ;  but  see  Steed  v.  Preece, 
supra. 
Sale  by  order         A  sale  by  Order  of  the  Court  for  the  convenience  of  the 

of  Court. 

parties  and  not  for  the  purposes  of  the  suit,  converts  the 

property  out  and  out.     Ferguson  v,  Benyon,  17  L.  R.  Ir.  212. 

Sale  under  ^g  regards  a  sale  under  the  Partition  Acts,  sect.  8  of  the 

Partition  Acts.  ^ 

Act  of  1868  (31  &  32  Vict.  c.  40)  incorporated  sects.  23—25  of 
the  Settled  Estates  Act  (19  &  20  Vict.  c.  20),  providing  for  the 
reinvestment  of  the  purchase-money  in  land.  A  sale,  there- 
fore, under  the  Act  of  1868,  did  not  convert  the  share  of  a 
person  under  disability.  Foster  v.  Foster,  1  Ch.  D.  558 ;  In 
re  Barker,  17  Ch.  D.  241. 

Sect.  6  of  the  Act  of  1876  (39  &  40  Vict.  c.  17)  authorises  a 
request  for  sale  to  be  made  in  the  case  of  a  married  woman, 
infant,  person  of  unsound  mind,  or  person  under  any  other 
disability,  by  the  next  friend,  guardian,  committee  in  lunacy 
(if  so  authorised  by  order  in  lunacy),  or  other  person 
authorised  to  act  on  behalf  of  the  person  under  such  dis- 
ability. It  has  been  held  that  a  request  made  by  a  married 
woman  under  the  section  converts  her  share  (a),  but  it  seems 
a  similar  request  by  a  guardian  of  an  infant  has  not  this 
effect  (h).  Wallace  v.  Greenwood,  16  Ch.  D.  362  (a) ;  Howard  v. 
Jalland,  W.  N.  (1891)  210;  In  re  Norton;  Norton  v.  Norton, 
(1900)  1  Ch.  101  (b). 
Land  of  As  to  the  effect  of  taking  the  lands  of  a  lunatic  under  the 

Land  Clauses  Act,  under  a  notice  to  the  lunatic  and  not  to  the 
committee,  see  Ex  parte  Ilaniank,  1  Sim.  N.  S.  260;  In  re 
Tugwell,  27  Ch.  D.  309. 
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Money  of  a  lunatic  laid  out  under  an  order  in  lunacy  in  the  Chap,  xxi. 

purchase  of  land,  with  a  declaration  that  the  land  is  to  be  Money  of 

considered   personal  estate,  remains   personal  estate  of   the  invested 

lunatic  (a) ;  but  a  contract  by  a  lunatic  to  buy  land,  confirmed  ^°  ^*'^^- 
by  an  order   in   lunacy,  converts  the  purchase-money  into 
land  (b).     A,'G.  v.  Marquis  of  Aileshun/,  12  App.  C.  672  (a) ; 
Baldmjn  v.  Smith,  (1900)  1  Ch.  588  (fe). 

As  to  the  effect  of  the  conversion  of  renewable  leaseholds  for  Convereion 

into  fee 

lives  and  years  held  in  quasi  tail  into  a  fee  under  statutory  simple  of 

powers,  see  Morms  v.  Morris,  I.  R.  6  C.  L.  78  ;  ih.  7,  p.  295  ;  [^^Xlds 

In  re  Dane's  Estate.  I.  R.  10  Eq.  207  ;  Batteste  v.  Maunsell,  heldin5i4a«i 

^  tail. 

I.  R.  10  Eq.  314. 
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GIFTS   TO    PERSONS    DESIGNATiE    AND    TO    PERSONS 
FILLING    A    CERTAIN    CHARACTER. 

A.  Gifts  to  Persons  Designate. 

*  I.  For  the  purpose  of  ascertaining  the  persons  to  take 
under  certain  names  and  descriptions,  evidence  is  admissible  : 
firstly,  of  all  the  facts  known  to  the  testator  at  the  time  of 
making  his  will ;  secondly,  of  all  the  peculiar  names  or 
phrases  which  the  testator  was  in  the  habit  of  using,  whether 
nicknames  or  names  erroneously  applied  to  certain  objects, 
provided  in  the  latter  case  there  are  no  persons  to  whom  the 
names  correctly  apply,  and  for  this  purpose  any  documents  or 
writings  of  the  testator,  including  a  prior  will,  are  admissible. 
Reynolds  v.  WhitaUy  16  L.  J.  Ch.  484;  Re  Waller;  White  v. 
Scoles,  80  L.  T.  701 ;  see  Feltham's  Trmta,  1  K.  &  J.  582 ; 
Gregory's  Will,  84  B.  600. 

Evidence  is  also  admissible  of  the  objects  the  testator  was 
likely  to  benefit :  evidence,  for  instance,  to  which  of  two 
societies  both  insufficiently  answering  a  certain  description, 
the  testator  was  in  the  habit  of  subscribing.  Kilveii's  Trusts^ 
12  Eq.  183 ;  7  Ch.  170. 

If  among  the  objects  thus  shown  to  be  known  to  the  testator 
there  is  some  one  who  fully  answers  the  description  in  the  will, 
evidence  to  show  that  another  person  was  meant  is  not  admis- 
sible. Delmare  v.  Rohello,  1  Ves.  Jun.  412  ;  3  B.  C.  C.  446 ; 
Holmes  v.  distance,  12  Ves.  279 ;  In  bonis  Peel,  2  P.  &  D.  46. 

A  legatee  is  sufficiently  described  by  his  first  Christian  name, 
or  even  by  initials.  Mostyn  v.  Mostyn,  5  H.  L.  155 ;  Abbot  v. 
Massie,  8  Ves.  148. 
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It  is,  on  the  other  hand,  perfectly  clear  that  the  mere  fact    ^iiap.  xxii. 
of  a  person  fully  answering  to  the  description  in  the  will  (the  But  not  if 
description  being  of  a  persona  designata)  will  not  entitle  him  unknT^-n  to 
to  take  under  it  if  it  appears  from  the  admissible  evidence  tiiet««^*or. 
'  that  the  testator  was  nob  aware  of  his  existence.     Therefore, 
under  a  gift  to  Elizabeth,  daughter  of  Mary  Beynon,  or  to  my 
nephew  Joseph,  neither  Elizabeth,  an  illegitimate  daughter, 
nor  a  nephew  called  Joseph,  will  take  if  it  appears  that  the 
testator  was  not  aware  of  their  existence.     Doe  d.  Thonias  v. 
Beynon,  12   Ad.  &  E.  431;    Grant  v.  Grant,  L.  E.  5  C.  P. 
880,  727. 

The  testator  may  have  habitually  called  certain  persons  or  Evidence  of 
things  by  peculiar  names  by  which  they  are  not  commonly  *c.,  is    ' 
known,  and  of  this  evidence  is  admissible ;   thus,  where  the  *^^™»'*»*^^®- 
gift  was  to  Catherine  Earnley,  evidence  was  admitted  to  show 
whom  the  testator  was  in  the  habit  of  calling  by  that  name. 
Beaumont  v.  FeU,  2  P.  W.  141 ;    Masters  v.  Masters,  1  P.  W. 
421 ;   Dowset  v.  Sweet,  Amb.  175 ;   Lee  v.  Pain,  4  Ha.  251 ; 
Kell  V.  Charnier,  23  B.  195. 

But  if  the  testator  merely  designates  legatees  by  letters  But  not 
having  no  reference  to  their  names,  there  is  a  patent  ambiguity  explain  a 
which  may  not  be  explained  by  evidence.     Clayton  v.  Niigent,  ^^^^^^y 
18  M.  &  W.  200;  Sullivan  v.  Sullivan,  I.  R.  4  Eq.  457. 

Where  a  blank  is  left  for  the  name  of  a  legatee,  no  evidence  Blanks  may 
of  intention  is  admissible,  and  the  gift  is  void  for  uncertainty,  sappiied. 
Winn  V.  Littleton,  2  Ch.  Ca.  51 ;   Baylis  v.  Attorney-Generai, 
2   Atk.   239;    Hunt  v.   Hon,   3   B.   C.   C.    311;    Taylor  v. 
Richardson,  2  Dr.  16. 

Where,  however,  there  is  a  clear  gift  to  a  certain  class,  and 
an  intention  is  expressed  of  including  or  excluding  certain 
persons  whose  names  are  left  in  blank,  the  clause  of  inclusion 
or  exclusion  only  is  void  for  uncertainty,  and  the  gift  to  the 
class  is  good.  lUingivorth  v.  Cooke,  9  Ha.  37 ;  GiU  v.  Bagshaw, 
L.  R.  2  Eq.  746. 

But  if  the  testator  goes  on  to  define  the  class  by  name,  and 
inserts  the  names  of  persons  who  cannot  alone  be  said  to 
constitute  the  class,  leaving  blanks  for  other  names,  the  gift 
is  void  for  uncertainty;   for  instance,  if  the  gift  be  to  my 
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ciiap.  XXII.  nephews  and  nieces,  John  and  Nanny,  followed  by  a  blank, 
John  and  Nanny  not  satisfying  the  description  nephews  and 
nieces.     Greig  v.  Martin,  5  Jur.  N.  S.  329. 

The  fact  that  a  blank  is  left  for  the  Christian  name,  or  for 
the  surname,  of  the  legatee  will  not  avoid  the  legacy  if  there 
is  no  doubt  to  whom  the  rest  of  the  name  applies.  Price  v. 
Pagey  4  Ves-  680 ;    PhillijJs  v.  Barker,  1   Sm.  &  G.  582,  where 

the  gift  was  to  Davis,  daughter  of   S.  Davis,  and  the 

testator  knew  only  of  one  daughter  at  the  date  of  the  will. 
In  bonis  De  Rosaz,  2  P.  D.  66 ;  see  Re  Gregson's  Trusts,  12 
W.  R.  935. 

Although  a  blank  is  left  for  the  name  of  a  legatee,  the  Court 

may  be  able  from  the  context  to  ascertain  who  was  intended 

to  take.     In  re  Harrison ;    Turner  v.  Hellard,  30  Ch.  D.  390 ; 

Furniss  v.  Phear,  36  W.  R.  521. 

Inaccumte  II.  Where  the  legatee  is  inaccurately  named  or  described, 

descnption.       ^^   ^^^^  there   is  no   one   who   fully  answers   the   name  or 

description,  the  Court  will  if  possible  gather  from  the 
contents  of  the  will  and  the  surrounding  circumstances  who 
was  meant.  Ryall  v.  Hannam,  10  B.  536 ;  Camoys  v. 
Blundell,  11  Sim.  467;  1  Ph.  279;  1  H.  L.  778;  Stringer 
V.  Gardiner,  27  B.  35;  4  De  G.  &  J.  468;  Dotujlas  v. 
Fellows,  Kay,  114;  Dooley  v.  Malum,  I.  R.  11  Eq.  299; 
In  re  Twohill,  3  L.  R.  Ir.  21 ;  In  bonis  Brake,  6  P.  D. 
217;  Baxter  v.  Morgan,  7  L.  R.  Ir.  501;  In  re  Taylor; 
Cloak  V.  Hammond,  34  Ch.  Div.  255 ;  l7i  bonis  John  Chappell, 
(1894)  P.  98. 

Under  a  gift  to  the  daughters  of  my  friend  Ignatius  Scoles, 
where  Ignatius  Scoles  was  a  Jesuit  priest  but  had  sisters,  it 
was  held,  with  the  assistance  of  earlier  wills,  that  the  sisters 
were  entitled.     Re  Waller;  Wliite  v.  Scoles,  80  L.  T.  701. 

In  determining  whether  a  legatee  fully  answers  the  descrip- 
tion, the  whole  will  must  be  considered.  Thus,  though  there 
may  be  a  person  precisely  answering  to  the  name  given  by  the 
testator,  it  may  appear  from  other  parts  of  the  will  that  that 
person  could  not  have  been  intended.  Churter  v.  Charter, 
L.  R.  2  P.  &  D.  315;  ib.  7  H.  L.  364;  In  re  Wolvertou 
Mortgaged  Estates,  7  Ch.  D.  197. 
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The  fact  that  a  legatee  has  once  been  accurately  described  ^*P' 
will  not  prevent  his  taking  another  gift  under  a  less  full  or  an 
inaccurate  description.  Doe  d.  Morgan  v.  Morgan^  1  Cr.  &  M. 
235  ;  Careless  v.  Careless,  19  Ves.  604 ;  1  Mer.  384. 

But  it  will  if  the  two  descriptions  are  so  different  as  to  raise 
a  strong  probability  that  the  same  legatee  cannot  have  been 
meant.     Lee  v.  Pain,  4  Ha.  254. 

If  a  legatee  is  mentioned  by  name  and  an  erroneous  descrip-  Name 
tion  is  added,  the  name  will  prevail  if  there  is  a  person  fully  ^^^l^i^ded 
answering  to  the  name  and  no  one  to  answer  the  description,  description 

"  .  ^  inaccurate. 

Veritas  nominis  tollit  errorem  demonstratioms,  Standen  v. 
Standen,  2  Ves.  Jun.  589  ;  6  B.  P.  C.  193  ;  Doe  d.  Gains  v. 
Rouse,  5  C.  B.  442 ;  Re  Blackman,  16  B.  377  ;  Re  Ingle's  Trusts, 
11  Eq.  678. 

Similarly,  if  there  is  no  one  to  answer  the  name,  a  person  Name 
satisfying  the  description  will  take.    Pitcairne  v.  Erase,  Finch,  g^^dded 
408  ;  Dowset  v.  Sweet,  Amb.  175  ;  Parsons  v.  Parsons,  1  Ves.    description 

accQi^te 

Jun.  266  ;  Garth  v.  Mei/rick,  1  B.  C.  C.  30;  Doe  d.  Cook  v. 
Danrers,  7  East,  229. 

If  there  is  a  gift  to  a  society  by  an  erroneous  name  the  Misdescrip- 
Court  will,  if   pos^ble,  discover  what  society  was  intended,  society. 
Wilson  v.  Squire,  1  Y.  &  C.  C.  654 ;  Bunting  v.  Marriott,  19  B. 
163  ;  KilverVs  Trusts,  12  Eq.  183  ;   7  Ch.  170 ;  see  Caldwell  v. 
Holme,  2  Sm.  &  G.  31 ;  Makeown  v.  Ardugh,  I.  E.  10  Eq.  445. 

Where  a  testatrix  gave  200Z.  to  each  of  two  unincorporated 
societies  which  amalgamated  between  the  date  of  her  will  and 
death,  it  was  held  that  the  amalgamated  society  took  both 
legacies.     Re  Joy  ;  Purday  v.  Johnson,  60  L.  T.  175. 

III.  If   there   are  several   persons  who  accurately  answer  Equivocation. 
the  whole  description,  there  is  an  equivocation,  and  evidence 
of   the   testator's   intention   is   admissible.     Lord    Cheney's 
Case,  3  Rep.  p.  187  ;  fol.  68a  ;  Doe  d.  Morgan  v.  Morgan, 

1  Cr.  &  M.  285  ;    Doe  d.  Gord  v.  Needs,  2  M.  &  W.  129 ;  Doe  I 

d.  AlUn  v.  Allen,  12  A.  &  E.  451 ;  Jones  v.  Newuian,  1  W.  Bl. 

60 ;  Jeferies  v.  Michell,  20  B.  15  ;   In  bonis  Ashton,  (1892)  | 

P.  83 ;  Phelan  v.  Slattery,  19  L.  R.  Ir.  177. 

And  if  part  of  the  description  applies  equally  to  two  persons 
and  the  rest  of  it  applies  to  no  one,  the  portion  which  has  no 
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Equivocation 
may  arise 
though  two 
persons  may 
not  both 
answer  the 
same  descrip- 
tion with 
equal 
accuracy. 


The  will  may 
on  the  face  of 
it  raise  a  case 
of  equivoca- 
tion. 


An  apparent 
case  of  equivo- 
cation may 
be  explained 
by  the  will 
itself. 
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application  may  be  considered  away,  so  as  to  raise  an  equivo- 
cation and  make  evidence  of  intention  admissible.  Price  v. 
Pac/e,  4  Ves.  680 ;  Still  v.  Hoste,  6  Mad.  192 ;  Careless  v. 
Careless,  19  Ves.  604;  1  Mer.  884.  These  cases  are  referred 
to  this  head  by  Lord  Abinger,  C.B.,  in  Doe  d.  Hiscocks  v. 
Hiseocks,  5  M.  &  W.  868,  370 ;  but  qiuere  whether.  Pi'ice  v. 
Page  was  not  a  case  of  equivocation  strictly,  and  whether  the 
latter  two  cases  were  not  mere  cases  of  misdescription.  At 
any  rate,  in  them  no  evidence  of  intention  proper  was  offered, 
but  only  evidence  of  surrounding  circumstances. 

To  raise  a  case  of  equivocation  it  is  sufficient,  if  two  persons 
equally  answer  the  description  in  a  popular  sense. 

Thus  a  father  and  son  both  equally  answer  the  description 
John  Smith,  though  properly  speaking  the  son  is  John  Smith 
the  younger.     Jones  v.  Xewman,  1  W.  Bl.  60. 

So  a  person  whose  name  was  W.  M.  and  one  whose  name 
was  W.  J.  R.  B.  M.  were  both  held  equally  to  answer  the 
description  W.  M.,  since  a  man  is  popularly  known  by  his 
first  Christian  name.     Bennett  v.  Marshall,  2  K.  &  J.  740. 

It  makes  no  difference  that  the  will  itself  shows  that  there 
are  two  persons  equally  answering  a  giveH  description.  For 
instance,  if  there  is  a  gift  to  6.  G.,  son  of  J.  G.,  another  to 
G.  G.,  son  of  G.  G.,  and  a  third  to  G.  G.,  son  of  G.  Doe  d. 
Gord  V.  Needs,  2  M.  &  W.  129. 

But  parol  evidence  is  not  admissible  to  show  to  which  of  two 
antecedents  in  the  will  a  word  of  reference  is  to  be  referred,  if, 
for  instance,  two  Ann  Collinses  have  been  mentioned,  and 
there  is  a  gift  to  the  said  Ann  Collins.  Fox  v.  Collins,  2  Ed. 
107  ;  Castledon  v.  Turner,  3  Atk.  957. 

No  case  of  equivocation  arises  if  it  can  be  gathered  from  the 
will  which  of  several  persons  equally  answering  the  name  is 
meant,  as  in  a  devise  to  M.  W.,  my  brother,  and  to  Simon,  my 
brother's  son — the  son  of  the  brother  just  mentioned  being 
clearly  indicated.  Doe  d.  Westlake  v.  Westlake,  4  B.  &  Aid. 
67  ;  Healy  v.  Healy,  I.  R.  9  Eq.  418. 

And,  similarly,  if  a  legatee  has  once  been  accurately 
described,  and  the  same  name  is  afterwards  mentioned  with- 
out the  description,  evidence  is  not  admissible  to  show  that  a 
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different  legatee  of  that  name  was  meant.     Webber  v.  Corbett,    Chap.  xxn. 
16  Eq.  515 ;  Richardson  v.  Watson,  4  B.  &  Ad.  787. 

But  the  case  is  different  if  there  is  first  a  gift  to  A.  B.  and 
then  a  gift  to  A.  B.  of  X.,  and  there  are  two  A.  B.'s,  one  of  X. 
and  one  not.     Doe  d.  Morgan  v.  Morgan,  1  Cr.  &  M.  235. 

Further,  it  is  clear  that  if  there  were  a  gift  to  my  "  nephews*'  Whether 

nephews 

as  a  class,  evidence  that  the  testator  generally  applied  the  proper  and  a 
term  to  his  wife's  nephews  would  not  raise  a  case  of  equivoca-  ngSiewa  are 
tion  so  as  to  make  evidence  of  intention  admissible  as  between  ^^^^  equally 

nephews. 

nephews  proper  and  wife's  nephews.  Beachcroft  v.  Beachcroft, 
1  Mad.  430,  which  may  be  cited  to  the  contrary,  so  far  as  it 
cannot  be  upheld  ex  riscerUms  of  the  will,  has  been  generally 
disapproved. 

It  is  equally  clear  that  if  the  testator  at  the  date  of  his  will 
had  only  a  wife's  nephew  called  Joseph,  the  subsequent  birth 
of  a  brother's  son  called  Joseph  would  not  entitle  the  latter  to 
take  under  a  gift  to  my  nephew  Joseph.  And  the  result  would 
be  the  same  if  the  testator  at  the  date  of  his  will  was  not 
aware  that  his  brother  had  a  son  called  Joseph.  Doe  d. 
Th<ymas  v.  Beynon,  12  Ad.  &  E.  431  ;  Grant  v.  Grant,  L.  R. 
5  C.  P.  380 ;  ib.  727*  My  nephew  Joseph  is  clearly  persona 
designata,  and  the  question  then  is,  whom  did  the  testator 
mean  to  point  out  ? 

Evidence  of  intention,  though  in  fact  admitted  in  Grant  v. 
Grant,  was  not  necessary  for  the  decision,  since  the  testator 
cannot  have  meant  to  benefit  a  person  of  whose  existence  he 
was  not  aware,  under  a  particular  name  and  description,  and 
therefore  a  case  of  equivocation  cannot  be  said  to  have  arisen. 

Whether  evidence  of  intention  would  be  admissible  if  the 
testator  was  aware  at  the  date  of  his  will  that  both  his  brother 
and  his  brother-in-law  had  sons  called  Joseph  is  doubtful, 
though  the  judgment  in  Grant  v.  Grant  seems  to  imply  that 
it  would. 

IV.  If  there  is  a  gift  by  name,  with  a  particular  description  Case  where 
superadded,  and  there  is  some  one  who  answers  to  the  name  Ji^soription 
and  some  one  who  answers  to  the  description,  no  evidence  ^PP^^es  to  one 

person  and 

of  intention   is  admissible.      Doc   d.   Hiseocks  v.   Hiscocks,  part  to 
5  M.  &  W.  363  ;  Bernasconi  v.  Atkinson,  10  Ha.  345  ;  Charter 


son  of  B. 
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Chap.  XXII.  V.  Charter,  L.  E.  2  P.  &  D.  315  ;  ih.  7  H.  L.  364  ;  see  In  bonis 
John  Chajypell,  (1894)  P.  98. 

In  some  cases,  if  there  is  nothing  to  point  out  one  person 

more  than  the  other,  the  gift  will  be  void   for  uncertainty. 

Thomns  v.  Thomas,  6  T.  R.  671  ;  Drake  v.  Drake,  8  H.  L.  172. 

See  Cope  v.  Henshaiv,  35  B.  420 ;  Re  Ely  ;  Tottenham  v.  Ely, 

.    65  L.  T.  452. 

In  such  cases  the  rule  that  the  name  is  to  prevail  against  an 
error  of  demonstration  can  only  apply  if  it  is  clear  that  the 
error  is  in  the  demonstration.  And,  therefore,  either  the  name 
or  the  description  will  prevail,  according  as  it  is  reasonably 
certain  that  the  mistake  is  more  likely  to  be  made  in  the 
name  than  in  the  description,  or  vice  versa. 

Gift  to  A.,  I^  ^^^  &^^  is  *o  ^'  ^v  second  son  of  C.  D.,  and  A.  B.  is  the 

Mcondsonof     third  son,  and  there  is  nothing  either  in  the  will  or  in  the 
isthe  tjhirci       relations  of  the  second  and  thkd  sons  to  the  testator  to  point 

out  one  more  than  the  other,  the  name  will  prevail.  Doe  d. 
Chevalier  v.  Hathwaite,  8  Taunt.  306 ;  2  Moo.  304 ;  see  3  B.  & 
Aid.  632 ;  Pi-yce  v.  Newholt,  14  Sim.  354 ;  Garland  v.  Beverley, 
9  Ch.  D.  213 ;  In  re  Lyon's  Trusts,  48  L.  J.  Ch.  245 ;  see, 
too.  Fairer  v.  St.  Catharine's  Coll.,  16  Eq.  19. 

But  it  may  appear  from  the  will  or  the  relations  of  the 
second  and  third  son  to  the  testator,  or  from  the  fact  that  one 
of  the  sons  was  otherwise  provided  for,  whether  the  name  or 
description  was  erroneous.  Thus,  if  one  of  the  two  was  godson 
or  well  known  to  the  testator,  the  other  not,  the  former  takes. 
Bernascoui  v.  Atkinnon,  10  Ha.  345;  Gregory's  Will,  34  B. 
601 ;  Hodgson  v.  Clarke,  1  D.  F.  &  J.  394. 

So  if  the  testator,  after  a  limitation  to  A.  B.,  the  second  son 
of  C,  limits  remainders  to  the  third  and  fourth  sons  and  so 
on,  the  argument  is  strong  that  the  description  and  not  the 
name  was' to  prevail.  Bradshaw  v.  Bradshaw,  2  Y.  &  C.  Ex.  72 ; 
Neeld  v.  Neeld,  W.  N.  1878,  219. 

But  this  argument  was  held  not  to  apply  where  the  limita- 
tions were  to  R.  G.  fourth  son  to  G.  G.  in  fee  in  case  he  should 
attain  twenty-one,  hut  if  he  should  die  under  that  age  to  the 
fifth  son  in  fee,  and  so  on ;  and  accordingly  R.  H.  G.,  the 
third  son,  took.     Gillett  v.  Gane,  10  Eq.  29. 
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If,  on  the  other  hand,  the  description  is  such  as  to  particu-    Chap- 
larise  a  certain  person,  and  to  leave  no  doubt  as  to  which  Where  the 
of  two  persons  was  meant,  the  description  will  prevail.     Smith  c^m  and  ^ 
V.  Coney,  6  Ves.  42  ;   Lee  v.  Pain,  4  Ha.  253 ;  Adums  v.  Jones,  ®^^^*®  '* 
9  Ha.  485  ;  Ckarter  v.  Charter,  L.  R.  2  P.  &  D.  315 ;  ib.  7 
H.  L.  864. 

And  though  there  may  be  a  person  answering  to  the  name, 
if  there  are  in  the  will  expressions  which  show  that  he  could 
not  have  been  meant,  the  case  falls  under  the  same  head,  and 
it  becomes  a  question  whether  the  name  or  the  description  is 
to  prevail.  Charter  v.  Cliarter,  L.  R.  2  P.  &  D.  315 ;  ib.  7 
H.  L.  864. 

If  the  description  is  such  as  itself  to  supply  a  motive  for  Where  the 
the  gift,  the  description  will  prevail.  Nunn's  Trusts,  19  Eq.  supplies  a 
331 ;  see  Re  Fry,  22  W.  E.  679,  813 ;  Re  Blayney's  Trust,  JJ^f ^ftf^"" 
I.  R.  9  Eq.  418. 


B.  Gifts  to  Persons  Filling  a  Certain  Character. 

m 

Under  a  gift  to  Lord  S.  as  an  heirloom,  the  person  who  was  Gift  to  Lord  s. 
Lord  S.  at  the  date  of  the  will  was  held  to  be  meant.     In  re 
Whorwood ;  Ogle  v.  Lord  Sherborne,  84  Ch.  D.  446. 

The  mere  fact  that  a  gift  is  made  to  a  named  legatee  in  a  Gift  to  a 

1  o orH.i^AA  in  ft 

certain  character,  as  for  instance  to  my  wife  A.,  does  not  avoid  certain 
the  legacy  if  the  legatee  does  not  happen  to  fill  the  character.  ci>a»cter. 
Schloss  V.  Stiebel,  6  Sim.  1 ;  Giles  v.  Giles,  1  Kee.  685  ;  Re  Pitt's 
WiU,  27  B.  676 ;    In  re  Boddington  ;   Boddington  v.  Clairat, 
22  Ch.  D.  597 ;  25  Ch.  D.  685. 

Where  the  testator  was  separated  from  his  wife,  and  had 
gone  through  the  ceremony  of  marriage  with  another  woman, 
the  latter  took  under  a  residuary  gift  **  to  my  wife."  Li  bonis 
Howe,  38  W.  R.  48. 

If  the  legatee  fraudulently  assumed  the  character  of  wife  for 
the  purpose  of  deceiving  the  testator,  and  procuring  a  legacy, 
the  question  of  fraud  must  be  raised  in  the  Court  of  Probate. 
A  Court  of  Construction  has  no  jurisdiction  to  go  into  the 
question  of  fraud  when  the  will  has  once  been  proved. 
Meluish  v.  Milton,  3  Ch.  D.  27,  overruling  Kcnnell  v.  Abbott, 
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Chap.  XXTT. 


Servants  and 
employes. 


Domestic 
serrants. 


Gift  of  a 
year's  wages. 


Living  with 
me  at  my 
death. 


4  Ves.  802  ;  Wilkinson  v.  Jonghin^  L.  R.  2  Eq.  819  ;  see 
Rishton  v.  Cohhy  5  M.  &  Cr.  145  ;  In  re  Boddington ;  Boddington 
V.  Clairat,  25  Ch.  D.  685 ;  and  see  ante,  pp.  24,  75. 

A  gift  to  servants  or  employes  has  been  held,  upon  the 
context  of  the  will  in  each  case,  to  refer  to  servants  in  the 
testator's  employment  at  the  date  of  his  will  (a),  at  his 
death  (b),  both  at  the  date  of  the  will  and  death  (c),  and 
at  any  time  (d).  Parker  v.  Marchant,  1  Y.  &  C.  C.  290  (^()  ; 
In  re  Marcus ;  Marctis  v.  Marcus,  56  L.  J.  Ch.  880 ;  57  L.  T. 
899  {b) ;  Jones  v.  Henley,  2  Ch.  Rep.  162  (r) ;  In  re  SharUind ; 
Kemp  V.  Rozey,  (1896)  1  Ch.  517  (rf). 

The  word  servants  is  not  necessarily  confined  to  servants 
living  in  the  house.  It  has  been  held  to  include  a  farm-bailiff, 
a  gardener  and  under-gardener,  and  a  house-steward.  Bulling 
V.  Ellice,  9  Jur.  936 ;  Thrupp  v.  Collett,  26  B.  147  ;  Armsrtong 
V.  Cldvering,  27  B.  226. 

Such  persons  as  stewards  of  Courts,  a  coachman  provided  by 
a  job  master,  or  a  boy  occasionally  employed,  are  not  included 
under  the  term.  Toxcnshend  v.  Windham,  2  Vern.  546  ;  Chilcoit 
V.  Bromley,  12  Ves.  114 ;   Thrupp  v.  Collett,  26  B.  147. 

The  term  domestic  or  household  servants  excludes  out-door 
servants.  Ogle  v.  Morgan,  1  D.  M.  &  G.  859  ;  Re  Drax  ; 
Savile  v.  Yeatnian,  57  L.  T.  475. 

If  the  gift  is  of  a  year's  wages  it  will  not  include  servants 
who  are  hired  and  paid  by  the  week.  Booth  v.  Dean,  1 M.  &  E. 
560;  BlackweU  v.  Pennant,  9  Ha.  551  ;  Breslin  v.  Waldron,  4 
Ir.  Ch.  884. 

A  bequest  to  the  two  servants  who  shall  be  living  with  me 
at  my  death,  has  been  held  to  go  to  all  living  with  the  testator 
at  his  death,  though  there  may  have  been  only  two  at  the  date 
of  the  will.     Sleech  v.  Thorington,  2  Ves.  Sen.  560. 

Servants  living  with  me  at  my  death  means  servants  then 
in  the  testator's  service.  They  need  not  live  in  the  same 
bouse  with  him.  Townshend  v.  Windham,  2  Vern.  546 ; 
BlackweU  v.  Pennant,  9  Ha.  551. 

Under  such  a  bequest  servants  wrongfully  discharged  before 
the  testator's  death,  or  voluntarily  leaving  the  service,  or  dis- 
missed on  account  of  the  testator's  lunacy,  are  not  entitled  to 
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anything.     Darlow  v.  Echcanh,  1  H.  &  C.  547  ;  Re  Sevres'    Ch^  xxn. 
Estate ;  Venes  v.  Marriott,  10  W.  R.  751 ;  31  L.  J.  Ch.  519  ; 
In  re  Hartley' h  Trusts,  26  W.  R.  590  ;  47  L.  J.  Ch.  610  ;  see 
In  re  Benyon ;  Bcnyon  v.  Grieve,  51  L.  T.  116 ;  32  W.  R.  871. 

But  a  servant  who  at  the  testator's  death  has  temporarily 
left  his  house  and  is  to  return  to  service  is  entitled  to  the 
legacy.     Herbert  v.  Reid,  16  Ves.  481. 

In  wills  under  the  Wills  Act  a  gift  to  the  testator's  wife  GUftto 
must  mean  the  person  calling  herself  his  wife  at  the  date  of  wife. 
the  will,  as  a  second  marriage  operates  as  a  revocation  of  the 
will,  and  therefore  a  deceased  wife's  sister  may  take  under  the 
description  of  the  testator's  wife.     Pratt  v.  Mathetr,  22  B.  328 ; 
Pitt's  Will,  27  B.  576 ;  5  Jur.  N.  S.  1235. 

But  prima  faciei  wife  means  lawful  wife.  DacenporVs  Trusts, 
1  Sm.  &  G.  126. 

A  gift  to  "my  wife  A."  is  eflfectual  though  the  wife  may 
after  the  date  of  the  will  have  procured  a  divorce  on  the 
ground  of  nullity.  In  re  Boddington ;  Bod<ltngton  v.  Clairat, 
22  Ch.  D.  597  ;  25  Ch.  D.  685. 

But  in  the  same  case  a  gift  to  the  wife  "  so  long  as  she  shall 
continue  my  widow  "  was  held  not  to  take  effect,  as  the  legatee 
never  having  been  the  testator's  wife  could  not  continue 
his  widow. 

Where  a  testator  spoke  of  A.'s  mistress  as  his  wife,  a  gift  to 
her  "  if  she  shall  become  A.'s  widow  "  was  held  to  take  effect 
on  her  surviving  A.  In  re  Loxce;  DanibjY.  Piatt,  61  L.  J.  Ch. 
415  ;  40  W.  R.  475. 

Prima  facie  a  gift  to  the  wife  of  A.  who  has  a  wife  living  at  Gift  to  the 
the  date  of  the  will  goes  to  that  wife  and  no  other,  whether  husband  of  a 
the  gift  is  in  possession  or  after  a  life  interest  to  the  husband  *^"^  pereon. 
or  absolute  or  for  life  only.     Boreham  v.  Bignall,  8  Ha.  131 ; 
Btirrow's  Trusts,  10  L.  T.  184  ;  Firth  v.  Fielden,  22  W.  R.  622 ; 
see  In  re  La  fan  d-  Doxvnes  (1897)  1  Ir.  469. 

The  same  rule  applies  in  the  case  of  a  husband. 

If  there  is  anything  on  the  face  of  the  will  to  show  that  Reference  to 
an  existing  person  is  referred  to  the  case  is  clear ;  for  instance,  husband 
a  reference  to  the  ** beloved"  wife  of  A.  or  a  reference  to  °''^*^®- 
daughters   as   the   wives  of   named    husbands.      Niblock  v. 
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Garrett,  1  R.  &  M.  629 ;  Bryan's  Tmst,  2  Sim.  N.  S.  103 ; 
Franks  v.  Brooker,  27  B.  635. 

On  the  other  hand,  there  may  be  indications  of  intention  in 
the  will  that  the  testator  means  by  wife  or  husband  any  wife 
or  husband. 

If  the  gift  to  the  wife  of  A.  is  connected  with  a  gift  to  his 
children,  which  is  so  expressed  as  to  include  his  children  by 
any  wife,  there  is  a  strong  argument  that  any  wife  is  meant, 
and  it  was  so  held  in  a  case  where  the  capital  was  given  abso- 
lutely to  the  wife  and  children  {a)  ;  but  not  where  a  life 
interest  to  the  wife  was  interposed  (b).  In  re  Lyne's  Tni^ty 
8  Eq.  65  (a) ;    Re  Bnrroxo's  Trust,  10  L.  T.  184  (fc). 

And  where  the  shares  of  legatees,  some  of  whom  were 
married  and  some  not,  were  in  the  event  of  bankruptcy 
directed  to  be  applied  for  the  benefit  of  their  wives  and 
children,  the  term  was  held  to  include  any  wife.  Longworth 
V.  Bellaviy,  40  L.  J.  Ch.  513. 

And  a  reference  to  a  gift  in  which  a  wife  took  a  life  interest 
as  a  gift  for  the  benefit  of  A.  and  his  family  shows  that  the 
testator  intended  to  include  any  wife.  In  re  Drew ;  Drew  v. 
Drew,  (1899)  1  Ch.  336. 

If  there  is  no  person  answering  the  description  of  husband 
or  wife  at  the  date  of  the  will  or  the  death,  the  gift  vests 
indefeasibly  in  the  first  person  who  answers  the  description. 
Radfoi'd  V.  Willis,  12  Eq.  105 ;  7  Ch.  7 ;  see  Peppin  v. 
Beckford,  3  Ves.  570. 

Where  there  is  a  gift  to  a  son  or  daughter  for  life  with 
remainder  to  any  wife  or  husband  of  the  son  or  daughter  for 
life,  a  divorced  wife  or  husband  will  not  take,  but  a  divorced 
husband  will  take  if  the  gift  be  to  any  husband  with  whom  the 
testator's  daughter  may  intermarry,  where  the  gift  is  so  worded 
as  to  make  the  marriage  and  not  the  status  of  husband  the 
controlling  part  of  the  gift.  /;/  re  Morrieson  ;  Ilitchins  v. 
Monieson,  40  ('h.  D.  30;  Bnllmore  v.  Wynter,  22  Ch.  D.  619. 

The  construction  of  a  gift  to  a  husband  and  wife  and  a  third 
person  by  a  will  made  after  the  commencement  of  the  Married 
Women's  Property  Act,  1882  (1st  January,  1883),  is  not  aflfected 
by  the  Act.     In  re  March  ;  Mander  v.  Harris,  24  Ch.  D.  222 ; 
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27  Ch.  D.  166  ;  In  re  Jupp  ;  Jupp  v.  Buckioell,  39  Ch.  D.  148  ;    Chap,  xxil. 
see  Tlwrnley  v.  Thornley,  (1893)  2  Ch.  229. 

''  If  an  estate  be  made  of  land  to  a  husband  and  wife,  and  to 
a  third  person,  in  this  case  the  husband  and  wife  have  in  law 
in  their  right  but  the  moiety."  Littleton^  sect.  291.  The  same 
rule  applies  to  personalty,  and  it  makes  no  difference  whether 
the  bequest  is  a  joint  tenancy  or  a  tenancy  in  common. 

Thus  a  bequest  to  A.  and  B.  his  wife  and  C.  as  tenants  in 
common  goes  in  moieties  to  A.  and  his  wife  and  to  C.  In  re 
Wylde's  Estate,  2  D.  M.  &  G.  724 ;  In  re  Jupp ;  Jupp  v. 
BuckweU,  29  Ch.  D.  148. 

A  bequest  to  A.  and  B.  his  wife  and  C.  during  their  lives  and 
the  life  of  the  survivor  of  them,  and  after  the  death  of  the 
survivor  over,  would  be  enough  to  show  that  the  wife  was  to 
take  a  separate  interest.     Marchant  v.  Cragg,  31  B.  398. 

If  the  bequest  is  to  A.,  B.  and  C.  and  the  wife  of  C.  equally, 
the  second  '*  and  "  is  looked  upon  a^  a  subcopula,  and  the 
property  goes  in  thirds.     Bncker  v.  miatley,  1  Vern.  233. 

So,  too,  if  the  gift  is  to  A.,  his  wife  and  children,  the  husband 
and  wife  take  one  share.  Gordon  v.  Whieldony  11  B.  170 ; 
Atcheson  v.  Atcheson,  ib.  485. 

But  a  very  slight  evidence  of  intention  that  the  wife  is  to 
take  a  separate  share  has  been  held  sufficient  to  prevent  the 
rule  ;  thus,  if  the  words  are  to  A.,  B.,  C,  and  his  wife  as 
tenants  in  common,  husband  and  wife  take  several  shares. 
Warrington  v.  IVarrington,  2  Ha.  54 ;  In  re  Dixon ;  Byram  v. 
Tull,  42  Ch.  D.  306,  where  the  earlier  cases  are  discussed ; 
see,  too,  Paine  v.  Wagner,  12  Sim.  184. 

And  apparently  if  the  words  are  to  my  son-in-law  B.  and  my 
daughter  P.  his  w4fe,  their  executors,  administrators,  and 
assigns,  both  take  equally — the  gift  not  being  to  husband  and 
wife,  but  to  son-in-law  and  daughter.  A.-G,  v.  Bacchusy 
9  Pr.  30 ;  11  Pr.  547. 

Possibly  the  rule  of  the  unity  of  husband  and  wife  would  not 
be  applied  to  a  husband  and  wife  living  under  a  foreign  law, 
which  recognises  the  separate  existence  of  the  wife.  J>ia^  v. 
I)e  Livera,  5  App.  C.  123. 

Where  a  husband  and  wife  are  members  of  a  class  to  which 
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property  is  given,  each  takes  a  share.  In  re  Giie ;  Smith  v. 
Gue,  61  L.  J.  Ch.  510 ;  40  W.  R.  553. 

Whether  a  gift  to  unmarried  children  is  designatio  per- 
sonarnm  or  not  depends  on  the  language  of  the  will.  Thus, 
a  gift  to  the  son  and  unmarried  daughters  of  A.  goes  to  the 
daughters  unmarried  at  the  date  of  the  will,  the  gift  to  the  son 
showing  that  particular  persons  are  meant.  Hall  v.  Robertson, 
4  D.  M.  tt  G.  781 ;  see  EUiott  v.  EUiott,  11  Ir.  Ch.  482. 

Where  the  gift  designates  a  class  ascertainable  at  the  testator's 
death,  the  subsequent  marriage  of  one  of  the  class  will  not  avoid 
the  gift.  Jiihher  v.  Jnbher,  9  Sim.  508  ;  see  Blagrove  v.  Coore, 
27  B.  138. 

The  primary  meaning  of  unmarried  in  a  direct  gift  is  never 
having  been  married.  Thistlethicayte' s  Trusts,  1  Jur.  N.  S. 
881 ;  24  L.  J.  Ch.  713  ;  Dalrymple  v.  Hall,  16  Ch.  D.  715 ; 
In  re  Sergeant;  Mertens  v.  Walley,  26  Ch.  D.  575. 

Under  a  gift  to  A.  B.,  if  she  be  sole  and  unmarried,  the 
legatee,  whose  marriage  had  been  dissolved  by  the  Divorce 
Courts  was  held  entitled.  In  re  Lesingham's  Tmsts,  24 
Ch.  D.  703. 

And  under  a  gift  after  the  death  of  the  husband  to  the 
wife  so  long  as  she  continues  unmarried,  the  wife  is  entitled 

■ 

though  she  has  been  divorced.  Knox  v.  Welh,  31  W.  E.  559 ; 
48  L.  T.  655. 

A  gift  to  *'  a  son  "  of  a  person  will,  it  seems,  go  to  the  son 
living  at  the  date  of  the  gift,  if  there  is  one.     Powell  v.  Daries, 

1  B.  532. 

If  there  is  no  son  living  it  goes  to  the  first  son  born  after- 
wards, if  he  survives  the  testator.  Powell  v.  Daries,  1  B.  532 ; 
Ashbnrner  v.  Wilson,  17  Sim.  204  ;  see,  too,  Russell  v.  Russell, 
12  Ir.  Ch.  377. 

A  gift  to  one  of  a  class,  as  to  one  of  the  sons  of  a  person,  is 
void,  though  only  one  member  of  the  class  may  happen  to  be 
living  at  the  death  of  the  testator.  Strode  v.  Russell,  2  Vern. 
621,  624;  In  bouis  Baylis,  2  Sw.  c*^-  T.  613;  In  bonis  Black  well, 

2  P.  D.  72 ;  In  re  Stcjdienson ;  Donaldson  v.  Bamber,  (1897) 
1  Ch.  75;  seeBeauehant  v.  Usticke,^\.  N.  1880, 14;  Smithuick 
V.  Hayden,  19  L.  R.  Ir.  490. 
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But  a  gift  to  one  of  a  class  who  does  a  particular  act  within  ciiap.  xxii. 
a  given  time  will  be  good,  if  it  can  be  construed  as  a  gift  to 
that  member  of  the  class  who  first  does  the  act.  Bate  v. 
Amherst^  Ca.  t.  T.  Baymond,  82,  where  the  gift  was  to  one 
of  my  cousin's  daughters  that  shall  marry  a  Norton  within 
fifteen  years. 

The  natural  meaning  of  first  or  second  son  is  first  or  second  Gifts  to  a  first 

J  n  ,  .   , ,  or  second  son. 

m  order  of  bu'th, 

1.  No  difiiculty  arises  where  all  the  sons  born  are  living  at 
the  testator's  death,  or  where  no  sons  have  then  been  born. 
In  the  latter  case,  the  first  or  second  son  born  afterwards  will 
take.  See  Driver  v.  Frank,  3  Mau.  &  8.  25  ;  8  Taunt.  468 ; 
Alexander  v.  Alexander,  16  C.  B.  59 ;  Bennett  v.  Bennett,  2 
Dr.  &  Sm.  266. 

The  second  born  son  will  take  as  second  son  though  his 
elder  brother  may  die  before  he  is  bom.  Trafford  v.  Ashton, 
2  Vem.  660. 

2.  If  there  is  a  first  son  at  the  date  of  the  will  it  seems 
probable  that  he  would  take  as  persona  designata.  Sounders 
V.  Riclmrdson,  18  Jur.  714  ;  see  Re  Harris,  2  W.  E.  689. 

So,  too,  if  there  were  a  first  and  second  son  living  at  the 
date  of  the  will  the  second  son  would  probably  take  under 
the  description  second  son.  Whether  the  second  son  at  the 
date  of  the  will  whose  elder  brother  had  died  would  take  as 
second  son,  qiuere. 

3.  If  a  first  or  second  son  is  dead  at  the  date  of  the  will  the 
term  will  mean  first  or  second  son  at  the  testator's  deaths 
King   v.  Bennett,  4   M.  &  W.  36 ;    Thompson   v.  Tliompson, 

1  Coll.  388, — where  the  provisions  of  the  will  were  confirmed 
by  a  codicil  after  the  death  of  the  first  born  son. 

4.  If  a  first  or  second  son  is  born  after  the  date  of  the  will 
and  dies  in  the  testator's  lifetime,  a  first  or  second  surviving 
son  will  take.     Lornax  v.  Holmden,  1  Ves.  Sen.  290. 

But  this  is  not  the  case  if  the  testator  contemplates  the 
possibility  of  lapse  and  provides  for  it :  for  instance,  by  a  gift 
to  the  seventh  or  youngest  child  of  a  person  who  at  the  date 
of  the  will  had  six  children.     West  v.  Lord  Pnmate  of  Ireland^ 

2  Cox,  258 ;  8  B.  C.  C.  148. 
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Chap.  XXII.  The  terms  elder  and  younger  in  wills  must  prima  facie  be 
considered  as  used  in  their  strict  sense  as  applicable  to  age, 
and  not  in  the  figurative  sense  of  anterior  and  posterior  in 
order  of  limitation  of  estates.  Scarishrick  v.  Lord  Skdmei-s- 
dale,  4  Y.  &  C.  Ex.  78;  2  H.  L.  167;  Lychhn  v.  Ellison, 
19  B.  565  ;  Livescy  v.  Liveseij,  2  H.  L.  419 ;  Lonf/fidd  v. 
Bantry,  15  L.  B.  Ir.  101. 

In  the  case  of  limitations  of  real  estate  devised  for  life  with 
remainders  in  tail,  the  natural  meaning  of  eldest  son  is  first 
born  son.     BatJmrst  v.  ErringUm,  2  App.  C.  698,  709. 

Therefore,  under  a  devise  to  the  eldest  son  of  A.  for  life  with 
remainder  to  his  first  and  other  sons  successively  in  tail,  with 
remainder  to  the  second  and  other  sons  of  A.  successively  in 
tail,  if  the  first  born  son  of  A.  dies  in  the  testator's  lifetime 
without  issue,  A.'s  second  son  takes  an  estate  tail.  Meredith 
V.  Treffry,  12  Ch.  D.  170. 

The  term  eldest  son  may  mean  only  son,  as  youngest  child 
may  mean  only  child.  Tuite  v.  Bermivyham,  L.  R.  7  H.  L. 
634 ;  Emery  y.  Enyhtnd,  3  Ves.  232. 

If  the  testator  contemplates  a  younger  son  as  becoming 
eldest,  or  if  the  eldest  were  dead  at  the  date  of  the  will,  eldest 
son  can,  of  course,  not  mean  first  born  son.  Herrey-Bathurst 
V.  Stanley,  4  Ch.  D.  251 ;  S.  C.  sub  nom.  Bathurst  v.  Errinyton, 
2  App.  C   698. 

A  clause  shifting  estates  in  the  event  of  a  younger  son 
becoming  the  eldest  son  of  his  father  applies  only  to  a  son 
becoming   the   eldest   in   his   father's   lifetime.     Bath  n  rat  v 
Errinyton,  2  App.  C.  698. 

When  a  testator  has  made  a  disposition  in  favour  of  his 
sons,  arranging  them  in  a  descending  order  of  birth  with  a 
gift  over  of  their  respective  shares  in  certain  events  to  "my 
next  surviving  son,"  the  next  younger  son  takes  under  this 
description.     Eastwood  v.  lA)ckwood,  L.  R.  3  Eq.  487. 

In  the  case  of  a  bequest  of  personalty,  whether  immediate 
or  in  remainder,  to  the  eldest  child  of  a  person,  the  eldest 
child  living  at  the  testator's  death  will  take,  though  he  may 
not  have  been  the  eldest  at  the  date  of  the  will.  Be  Harris' 
Trust,  2  W.  R.  689 ;  see  In  re  Whorwood,  84  Ch.  D.  446. 


Next 
snrviTing  son 
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With  regard  to  the  time  at  which  the  class   of  younger  c^P-  xxn. 

children  is  to  be  ascertained —  The  class 

If  there  is  an  immediate  gift  to  younger  children  the  class  children  Is  to 

will  be  ascertained  at  the  testator's  death,  and  a  child  who  be  ascertained 

at  the  tune  of 

after  that  time  becomes  eldest  will  not  be  excluded.     Coleman  vesting. 
V.  Seymour,  1  Ves.  Sen.  209 ;   Umbers  v.  Jaggard,  9  Eq.  201. 

Similarly,  if  the  gift  is  to  the  younger  children  who  attain 
twenty-one,  a  child  who  is  a  younger  child  when  it  attains 
twenty-one  will  take,  though  it  may  afterwards  become  eldest. 
Adams  v.  RoheHs,  25  B.  658.  The  decision  in  Matthews  v. 
Paid,  3  Sw.  328,  may  be  supported  on  the  ground  that  the 
son  excluded  was  the  eldest  at  the  time  of  vesting  as  well 
as  at  the  time  of  distribution.  See  Domcile  v.  Winnington, 
26  Ch.  D.  382. 

In  the  same  way  an  eldest  son  to  be  excluded  will  be  ascer- 
tained at  the  time  of  vesting  and  not  at  the  time  of  distribution. 
Sandeman  v.  Mackenzie,  1  J.  &  H.  613 ;  Adams  v.  Bush,  8  Sc. 
405  ;  6  Bing.  N.  C.  164 ;  Theed's  Settlement,  3  K.  &  J.  375 ; 
Adams  v.  Adams,  25  B.  642 ;  Domrile  v.  Winnington,  26 
Ch.  D.  382. 

The  testator  may,  however,  show  that  the  persons  filling  Contrary 
the  character  of  eldest  or  youngest  children  were  to  be 
ascertained  at  the  time  of  distribution  by  contemplating,  for 
instance,  the  possibility  that  several  persons  successively 
might  become  eldest  sons  after  the  time  of  vesting.  Bowles 
V.  Bowles,  10  Ves.  177 ;  Livesey  v.  Liresey,  2  H.  L.  419 ; 
Madden  v.  Ikin,  2  Dr.  &  S.  207. 

Where  the  gift  is  to  younger  children  upon  some  contingency.  Gift  to  a  class 
the  cases  are  conflicting.  cLidren  upon 

If  there  are  no  children  surviving  when  the   contingency  » contingency, 
happens  the  gift  goes  to  the  representatives  of  those  who  died 
in  the  lifetime  of  an  elder  brother.     Lady  Lincoln  v.  Pelham, 
10  Ves.  166. 

If  there  are  children  living  when  the  contingency  happens, 
Ellison  V.  Airey,  1  Ves.  Sen.  Ill,  and  Hall  v.  Hewer,  Amb. 
204,  are  direct  authorities  for  saying  that  the  eldest  child  is  to 
be  then  ascertained,  and  not  before.  See,  too,  Stevens  v.  Pile, 
30  B.  284. 
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Meaning  of 
"entitled." 


In  what  cases 
eldest  Eion 
means  a  son 
taking  the 
bulk  of  the 
estates. 


Younger  son 
may  mean  son 
not  taking 


But  now  it  would  probably  be  held  that  the  class  ought  to  be 
ascertained  at  the  time  when  the  interests  become  transmissible, 
and  it  was  so  decided  in  Brffan  v.  Collins,  16  B.  14.  See,  too, 
Sanders'  Trust,  L.  E.  1  Eq.  675. 

The  exclusion  from  a  class  of  a  child  **  entitled  "  to  certain 
property  means  jMrnd  facie  entitled  in  possession.  Chorley  v. 
Lmelaml,  88  B.  189 ;  12  W.  E.  187 ;  Umbers  v.  Japgard,  9 
Eq.  201. 

See  further  as  to  the  construction  of  similar  clauses  of  exclu- 
sion, Wijndham  v.  Fane,  11  Ha.  287  ;  Johnson  v.  Foulds,  5  Eq. 
268;  Re  GriflVs  Trust,  6  Eq.  589;  Shuttle  worth  v.  Murrain, 
(1900)  1  Ch.  795. 

When  the  testator  has  placed  himself  in  loco  jmrentis,  and 
shows  an  intention  to  provide  portions  for  younger  children,  the 
rule  established  with  regard  to  marriage  settlements,  that  elder 
son  means  a  son  taking  the  bulk  of  the  estate,  and  younger  son 
a  son  unprovided  for,  applies  to  wills,  as  well  in  the  case  of  per- 
sonalty as  of  realty.   Bayley's  Settlement,  9  Eq.  491 ;  6  Ch.  590. 

In  such  cases  the  rule  is  that  where  the  bulk  of  an  estate  is 
settled  in  strict  settlement,  and  by  the  same  settlement  portions 
are  provided  for  younger  children,  a  child  taking  the  bulk  of 
the  estate  by  virtue  of  the  limitations  in  strict  settlement,  shall 
not  take  any  benefit  from  the  portions.  Macouhrey  v.  Jones, 
2  K.  &  J.  684,  690. 

Even  in  marriage  settlements,  however,  this  construction 
will  not  be  adopted,  unless  it  appears  upon  the  face  of  the 
instrument  that  the  exclusion  had  reference  to  the  fact  of  the 
person  to  be  excluded  taking  other  property.  Re  Theed's 
Settlement,  8  K.  &  J.  375 ;  Hervey-Bathurst  v.  Stanley,  4 
Ch.  D.  251,  262;  see  Domvik  v.  Winnington,  26  Ch.  D.  882. 

The  time  for  ascertaining  who  fills  the  character  of  eldest 
son  is  the  time  for  distributing  the  portions,  but  he  need  not 
then  be  entitled  to  the  settled  estate  if  he  has  substantially  had 
the  benefit  of  it.  Collingwood  v.  Stanhope,  L.  E.  4  H.  L.  43 ; 
Shnttleworth  v.  Murray,  (1900)  1  Ch.  795  ;  see  In  re  Fitzgerald's 
Settled  Estates ;  Saunders  v.  Boyd,  (1891)  3  Ch.  394. 

And  a  younger  son  who  at  that  time  has  become  the  eldest 
and  takes  the  estate  will  be  excluded  from  a  portion,  though 
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the  portion  may  have  already  vested  in  him.     Grari  v.  Earl  of   ^^P-  xxn. 
Limerick,  2  De  G.  &  S.  370;    Richards  v.  Richards,  Johns,   the  family 
754;    Varies  v.  Hagmnin,  1   H.  &   M.  780;    Swinburne   v. 
Su'iuhnrne,  17  W.  R.  47 ;  see  Leake  v.  Leake,  10  Ves.  476. 

If,  ho^vever,  the  eldest  son  is  excluded  not  as  eldest  son,  but 
by  name,  the  rule  does  not  apply.     Wood  v.  Wood,  4  Eq.  48. 

And  if  the  testator  specifically  mentions  those  whom  he 
includes  in  the  class  of  younger  children,  the  rule  does  not 
apply.     Li  re  Prytherch;  Prytherch  v.  Williwns,  42  Ch.  D.  590. 

There  may,  however,  be  circumstances  showing  that  the  in  what  cases 
eldest  son  is  to  be  ascertained  at  some  other  time  than  the  is  to  be 
time  of  distribution ;  for  instance,  at  the  time  of  vesting.  ^thTtlme 

A  mere  gift  over  to  take  effect  on  a  younger  son  becoming  of  vesting. 
an  eldest  before  attaining  twenty-one  will  not  alter  the  rule. 
Bat/ley's  Settlement,  9  Eq.  491 ;  6  Ch.  590. 

But  if  there  is  a  clear  intention  that  the  portions  are  to  vest 
indefeasibly  before  the  time  of  distribution,  the  eldest  son  is 
ascertained  at  the  time  of  vesting.  Windham  v.  Orahavi,  1 
Euss.  381 ;  see  Ex  parte  Smyth,  12  Ir.  Ch.  487 ;  Re  Rivers' 
Settlement,  40  L.  J.  Ch.  87. 

The  further  question  arises  in  what  manner  the  younger  Under  what 
child  must  be  entitled  to  the  estate  in  order  to  be  excluded  must*  ake  the 
from  a  portion.  ^""i'y  ««^t«* 

^  in  order  to  be 

The  fact  that  the  estate  has  been  sold  for  a  sum  not  sufficient  excluded  from 
to  satisfy  the  portions  does  not  entitle  the  eldest  son  to  a  portion. 
Reid  V.  Hoare,  26  Ch.  D.  363. 

A  second  son,  becoming  an  eldest  son,  but  prevented  from 
taking  the  estate  by  a  recovery  suffered  in  the  lifetime  of  his 
brother,  is  entitled  to  share  in  portions  provided  by  the  settle- 
ment for  younger  children.  Tennison  v.  Moore,  13  Ir.  Eq.  424 ; 
Spencer  v.  Spencer,  8  Sim.  87  ;  Macotibrey  v.  Jones,  2  E.  &  J. 
684 ;  Adams  v.  Beck,  25  B.  648,  overruling  Peacocke  v.  Pares, 
2  Kee.  689. 

So,  too,  a  younger  son  succeeding  to  the  reversion  of  the 

settled  estates,  not  under  the  settlement  creating  the  portions, 

but  by  descent  or  by  devise,  is  not  within  the  rule,  and  does 

not  lose  his  right  to  a  portion.     Sing  v.  Leslie,  2  H.  &  M.  68 ; 

Adams  v.  Beck,  25  B.  648. 

T.w.  s 
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An  elder  son 
not  taking  the 
estate  may  be 
entitled  to  a 
portion. 


Gift  to  second 
and  other 
sons  has  in 
some  cases 
included  a 
first  son. 


On  the  other  hand,  as  a  younger  child  becoming  elder  is 
excluded  from  taking  a  portion,  so  an  elder  child  not 
taking  the  estate  is  admitted  to  a  portion.  Duke  v.  Doidge^ 
2  Ves.  Sen.  203. 

And  if  he  dies  before  the  time  of  distribution  his  repre- 
sentatives are  entitled,  whether  the  exclusion  is  of  the  eldest 
son  for  the  time  being  or  not.  Ellison  v.  Thomas,  2  Dr.  &  8m. 
Ill;  1  D.  J.  &  S.  18;  Davies  v.  Hv^uenin,  1  H.  &  M.  780; 
Swinburne  v.  Sicinhtirne,  17  W.  R.  47. 

An  elder  son  has  been  included  under  the  expression  second 
and  other  sons,  in  cases  where  the  probability  was  that  the 
elder  had  been  left  out  by  mistake.  Langston  v.  Langston, 
8  Bl.  N.  S.  16 ;  2  CI.  &  F.  194 ;  Blake's  Estate,  19  W.  E.  765 ; 
Tavernor  v.  Gnmlley,  32  L.  T.  424;  Grattan  v.  LangdaLe,  11 
L.  R.  Ir.  478. 

But  this  construction  will  not  be  adopted  when  there  are 
sufficient  reasons  for  the  exclusion  of  the  elder  son.  Berming- 
ham  V.  Tuite,  I.  R.  7  Eq.  221 ;  L.  R.  7  H.  L.  684 ;  Locke  v. 
Dimlop,  89  Ch.  D.  387. 
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CHAPTER    XXIII. 

CONSTRUCTION   OF    GIFTS   TO    CHILDREN. 

I.  Illegitimate  Children. 

A.  "  The  description  child,  son,  issue,  every  word  of  that  ci^P'  xxill. 
species,  must  be  taken  prima  facie  to  mean  legitimate  child,  children 
son,  or  issue :  "  per  Lord  Eldon,  Wilkuison  v.  Adam,  1  V.  &  B.  m^cMWren. 
422.  And  it  may  be  stated  as  a  general  rule  that  where  there 
is  a  bequest  to  children  without  anything  on  the  face  of  the 
will  or  in  the  surrounding  circumstances  to  show  that  the 
testator  meant  by  children  illegitimate  children,  and  there  is 
a  possibility  at  the  date  of  the  will  of  legitimate  children  to 
satisfy  the  terms  of  the  bequest,  evidence  dehors  the  will  is 
not  admitted  to  prove  that  the  testator  may  or  must  have 
meant  illegitimate  children.  Din-rant  v.  Friend,  5  De  G.  &  S. 
348 ;  Re  DarenporVs  Trusts,  1  Sm.  &  G.  126 ;  lie  OverhilVs 
Trusts,  1  Sm.  &  G.  862 ;  Medworth  v.  Pope,  27  B.  71 ; 
Warner  v.  JVarner,  15  Jur.  141 ;  20  L.  J.  Ch.  278 ;  and  see 
Gahh  V.  Prendergast,  1  K.  &  J.  489 ;  Godfrey  v.  Davis,  6  Ves. 
48  ;  Kenehel  v.  Serafton,  2  East,  580 ;  Harris  v.  Lloifd,  T.  &  R. 
310 ;  Mortimer  v.  West,  8  Buss.  870 ;  Bat/ley  v.  Mollard,  1 
R.  &  M.  581 ;  Sicaine  v.  Kennerley,  1  V.  &  B.  469 ;  Meredith  v. 
Farr,  2  Y.  &  C.  C.  525  ;  Re  Bolton ;  Brown  v.  Bolton,  81  Ch.  D. 
542 ;  In  re  Fish ;  Ingham  v.  Rayner,  (1894)  2  Ch.  88. 

The  rule  has  been  applied  though  the  person  whose  children 

were  to  be  benefited  had,  at  the  date  of  the  will,  only  illegitimate 

children,  and  at  the  testator's  death  there  was  no  possibility  of 

any  others.     Godfrey  v.  Varies,  6  Ves.  48 ;   Re  Davenport's 

Trusts,   1    Sm.   &   G.    126;    Kelly  v.  Hammond,  26  B.  86; 

Dorin  v.  Dorin,  L.  R.  7  H.  L.  568. 

8  2 


260  CONSTRUCTION    OF    GIFTS   TO   CHILDREN. 

ciiap.  XXIII.       It   hag    also  been  applied,   though  the  person   to   whose 

children  a  gift  was  bequeathed  had,  at  the  date  of  the  will, 
only  illegitimate  children,  and  was,  whether  from  old  age  or 
other  causes,  never  likely  to  have  any  others.  Re  OrrrhilTH 
Trusts,  1  Sm.  &  G.  362;  Paul  \\  Childreu,  12  Eq.  16;  lie 
Browne ;  Rcufi/ctt  v.  Browne,  61  L.  T.  468 ;  He  Brown  ; 
Penrose  v.  Manning,  63  L.  T.  159;  see  Fraser  v.  Piggott, 
You.  354 ;  Beachcroft  v.  Beachcroft,  1  Mad.  430,  criticised  in 
James  v.  Smith,  14  Sim.  216 ;  Re  OverhiWs  Trusts,  1  Sm.  &  G. 
862  ;  Hoit  v.  Sindrej/,  7  Eq.  170. 

Possibly  in   such   a  case  the  Court  would  now  draw  the 
inference  that  existing  illegitimate  children  were  intended. 

Next  of  kin;         The  Same  rule  applies  where  the  words   next  of  kin  or 

rdftfcions  

relations  are  used.     Re  Standlei/'s  Estate,  L.  B.  2  Eq.  803 ; 

as  to  which  case  see  ///  re  Deakin ;  Starkcf/  v.  Egres,  (1894> 

3  Ch.  565. 

In  the  will  of  a  Jew  domiciled  in  England,  children  must 

mean    legitimate    children    according   to    English    and    not 

according  to  Jewish  law.     Levg  v.  Solomon,  25  W.  R.  842. 
Legitimacy  The  term  children  in  a  gift  by  will  of  personalty  (a),  or  laud 

domicile.  devised  upon  trust  for  sale(/>),  or  realty  (r),  to  the  children 

of  a  person   domiciled   abroad,   includes    children   who  are 

legitimate  according  to  the  law  of  their  parents'  domicile. 

//*  re  Andros ;  Andros  v.  Andros,  24  Ch.  D.  637  (a) ;  Skottowe  v. 

Youm/,  11  Eq.  474  (b) ;  In  re  Grey's  Trusts ;  Grey  v.  Stamford, 

(1892)  3  Ch.  88(c).     In  re  WrigliVs  Trusts,  2  K.  &  J.  595; 

Boyes  v.  Bedale,  1  H.  tk  M.  798,  so  far  as  contra  are  overruled. 

See,  too,  In  re  Wilson's  Trusts,  L.  E.  1  Eq.  247 ;   ih.  8  H.  L. 

55 ;  Atkinson  v.  Anderson,  21  Ch.  D.  100. 
Succession  As  regards  succession  ah  intestato  a  different  rule  applies  to 

ab  tntesta^,      realty  and  to  personalty.     A  person  can  only  claim  as  heir  by 

descent  who  is  legitimate  by  English  law.     Doe  v.  Vardill,  2 

CI.  i't  F.  571 ;    7  CI.  &  F.  895  ;    6  Bing.  N.  C.  385  ;  9  Bl.  N.  R. 

32.     But  next  of  kin  of  an  intestate  will  include  persons  who 

are  legitimate  by  the  law  of  their  parents'  domicile.     ///   re 

(Goodman's  Trusts,  14  Ch.  1),  619  ;  17  Ch.  D.  266. 

In  order  that  a  child  may  be  legitimated  by  the  subsequent 

marriage  of  its  parents,  the  father  must  be  domiciled,  both  at 
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the  child's  birth  and  at  the  marriage,  in  a  country  which  C5*»P-  xxin. 
allows  of  such  legitimation.     In  re  Grove  ;  Vaucher  v.  Solicitor 
to  the  Trenmrii,  40  Ch.  D.  216. 

B.  Under  the  description  of  child,  son,  issue,  and  similar  In  what  cases 
words,  illegitimate  children  if  they  have  acquired  the  reputation  ch^ren  may 
of  being  children  of  the  person  in  question  may  take  in  the  **^®* 
following  cases : — 

1.  If  looking  at  the  circumstances  existing  at  the  date  of  When  there 

,  is  no  posm- 

the  will  there  is  no  possibility  of  legitimate  children  to  satisfy  bUity  of 
the  terms  of  the  bequest.  chlid^. 

(a.)  If,  for  instance,  the  bequest  is  to  the  children  of  A.  now 
living,  and  A.  has  only  illegitimate  children,  they  would  take. 
Dover  v.  Alexander,  2  Hare,  282,  per  Wigram,  V.-C. 

(J).)  So  if  it  appears  from  the  language  of  the  will  that 
children  living  at  the  date  of  the  will  are  meant,  and  there 
are  only  illegitimate  children  then  living,  they  will  take.  In  re 
Haseliine ;  Grange  v.  Sturdi/,  81  Ch.  D.  511. 

Thus  in  Holt  v.  Sindretf,  7  Eq.  170,  there  was  a  bequest  to 
the  testator's  "  daughter  Mary,  the  wife  of  John  Latimer," 
and  after  her  death  "  unto  all  and  every  the  child  or  children 
of  his  said  daughter  begotten  or  to  be  begotten."  It  appeared 
that  Mary  was  not  the  lawful  wife  of  John  Latimer,  and  that 
the  testator  was  not  aware  of  this  fact.  Stuart,  V.-C.  held 
that  illegitimate  children  born  at  the  date  of  the  will,  were 
sufficiently  described  by  the  words  **  children  begotten."  See, 
too,  In  re  Dixon,  2  Jur.  N.  S.  970;  Gabh  v.  Prendergast, 
1  K.  &  J.  489. 

And  in  Savaxje  v.  Robertson,  7  Eq.  176,  a  bequest  to  *'  my 
sister,  Mary  Bobertson,  and  her  two  youngest  daughters," 
Mary  Bobertson  being  a  spinster,  was  held  a  sufficient  designa* 
tion  of  her  two  youngest  illegitimate  daughters.  See  Hartley 
V.  Tribher,  16  B.  510 ;  Laker  v.  Hordern,  1  Ch.  D.  644. 

A  direction,  however,  to  divide  property  into  shares  cor- 
responding in  number  with  the  number  of  legitimate  and 
illegitimate  children  of  a  person  at  the  date  of  the  will,  is  not 
in  itself  a  sufficient  mdication  that  illegitimate  children  then 
living  are  meant  to  be  included,  since,  if  before  the  testator's 
death   one  or  more  of  the  children  had   died,  the  division 
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Chap.  XXIII.  prescribed  by  the  will  would  have  been  inapplicable.  Cart- 
wright  V.  Vaudry,  5  Yes.  530;  In  re  IVells'  Estate,  6  Eq.  599. 

(c.)  If  the  gift  is  to  the  children  of  a  deceased  person  who 
had  only  illegitimate  children,  the  illegitimate  children  take. 
Lord  Woodhmtselee  v.  Dalrymjiley  2  Mer.  419  ;  Edmxuuh  v. 
Fessey,  29  B.  233. 

{d.)  If  the  gift  is  to  the  children  in  the  plural  of  a  deceased 
person  who  had  only  one  legitimate  child  and  oiie  or  more 
illegitimate  children,  they  will  all  take' in  order  to  satisfy  the 
plural  number.  Gill  v.  Shelley,  2  R.  *&  M.  336 ;  Leigh  v.  Byron 
1  Sm.  &  G.  486 ;  In  re  Humphreys  ;  Smith  v.  Milledge.  24 
Ch.  D.  691 ;  but  see  Hart  v.  Durand,  3  Anstr.  684. 

If,  however,  it  does  not  appear  on  the  face  of  the  will  that 
the  person  to  whose  children  the  bequest  is  given  was  dead  at 
the  date  of  the  will,  and  the  testator  was  not  a  near  relation, 
it  will  not  be  presumed  that  he  knew  of  the  death,  but 
evidence  will  be  admitted  to  show  that  he  was  aware  of  it. 
See  Herbert's  Trusts,  1  J.  &  H.  121  ;  Mihie  v.  Wood,  42 
L.  J.  Ch.  545. 

(e.)  The  description  *'  children  "  will  also  be  taken  to  mean 
illegitimate  children  when  the  gift  is  to  the  children  of  two 
persons  who  cannot  by  any  possibility  have  legitimate  children 
between  them.     Bayley  v.  Snelliam,  1  S.  &  St.  78. 

{J\)  The  fact  that  an  unmarried  man  makes  a  bequest  to 
his  children  has  been  held  insufficient  to  include  illegitimate 
children  though  as  a  will  is  revoked  by  marriage  none  but 
illegitimate  children  could  by  any  possibility  take  under  it. 
Pratt  V.  Mathew,  22  B.  328 ;  hi  re  Bolton ;  Brown  v.  Bolton, 
81  Ch.  D.  542 ;  see  Cli/ton  v.  Goodhun,  6  Eq.  278. 

2.  If,  having  regard  to  the  will  and  surrounding  circum- 
stances,  the  proper  inference  is  that  the  testator  is  referring 
to  children  living  at  the  date  of  the  will  and  there  are  then 
only  illegitimate  children.  //*  re  Haseldine  ;  Grange .  v. 
Sturdy,  81  Ch.  D.  511 ;  ///  re  iJeakin  ;  Starkey  v.  Eyres, 
(1894)  3  Ch.  565  ;  see  lie  Jeans ;  Upton  v.  Jeans,  72  L.  T.  835 
(step-children). 

3.  Illegitimate  children  existing  at  the  date  of  the  will, 
including  a  child  then  en  centre,  may  take  under  the  term 


Reference  to 

existing 

children. 


The  testator 
maj  show 
that  he  meant 
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children  if  they  are  sufficiently  indicated,  that  is  to  say,  where  ^*P*  xxin. 
*'  taking  the  will  as  the  dictionary  of  the  meaning  of  the  terms  illegitimate 
used  in  it/'  it  appears  that  the  testator  meant  illegitimate  ^  *  ^^' 
children.     Wilkinson  v.  Adam,  1  V.  &  B.  422,  p.  462 ;  Hill 
V.  Crook,  L.  B.  6  H.  L.  266.     "  The  intention  need  not  be 
expressed  in  language  which  is  necessarily  susceptible  of  only 
one  interpretation,  but  it  is  sufficient  if  it  is  indicated  in  a  way 
that  excludes  the  probability  of  an  opposite  intention  having 
existed  in  the  mind  of  the  testator."     Hill  v.  Civok,  L.  B.  6 
H.  L.  277,  per  Lord  Chelmsford. 

(a.)  Thus  natural  children,  born  at  the  date  of  the  will,  of 
course  take  where  the  gift  is  to  natural  children  in  express 
terms.  Metham  v.  Duke  of  Devon,  1  P.  W.  529 ;  Barnett  v. 
Tugwell,  81  B.  232  ;  Evans  v.  Massey,  8  P.  22 ;  Bentley  v. 
Blizard,  4  Jur.  N.  S.  652. 

{][}.)  So  if,  after  a  gift  to  the  children  of  A.,  the  testator  in  a 
subsequent  gift  defines  whom  he  means,  by  adding  ''  namely," 
and  inserting  their  names.   Meredith  v.  Farr,  2  Y.  &  C.  C.  525. 

(c.)  Or  if  the  testator  excepts  from  a  gift  to  the  children  of 
A.  a  child  who  is  illegitimate.  In  re  Iioice  ;  Danily  v.  Piatt, 
61  L.  J.  Ch.  415 ;.  40  W.  B.  475. 

((/.)  If  there  is  a  gift  to  the  children  of  the  testator  by  a 
particular  woman,  when  it  appears  on  the  face  of  the  will  that 
he  has  a  wife  living,  or  to  **  my  wife  A.,  for  life,  and  after  her 
death  to  my  children,"  where  the  testator  is  not  married  to  A., 
but  has  a  wife  living  from  whom  he  is  separated,  his  children 
by  A.  will  take.  Wilkinson  v.  Adam,  1  V.  &  B.  422 ;  Lepine 
V.  Bean,  10  Eq.  160.     See  Bayley  v.  Snelham,  1  S.  &  St.  78. 

{e.)  A  convenient  rule  of  construction  may  be  deduced  from  Gift  to  A., 

wife  of  B 

the  judgments  of  the  House  of  Lords,  in  Hill  v.  Crook,  L.  B.  and  then  to 
6  H.  L.  265,  to  the  effect  that  where  a  testator  describes  A.  as  ^^^  chUdren. 
the  wife  of  B.  when  he  knows  that  A.  is  not  in  fact  lawfully 
married  to  B.,  and  by  that  description  gives  property  to  her 
for  life  with  remainder  to  her  children,  the  term  children 
must  be  taken  to  include  A.'s  children  by  B.  See  per  Earl 
Cairns,  L.  B.  6  H.  L.  p.  285. 

This  rule  was  approved  and  followed  in  In  re  Homer; 
Eagleton  v.  Hoi^ier,  37  Ch.  1).  695  ;  In  re  Harrison  ;  Harrison 
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^P^XXIIL  V.  Higson,  (1894)  1  Ch.  561  ;  In  re  Walker ;  Walker  v.  LuUjens, 

(1897)  2  Ch.  238. 

The  rule  has  been  held  not  to  apply  if  there  is  nothing  to 
show  that  the  testator  knew  that  there  was  no  lawful  marriage. 
In  re  Ayles'  Tmsts,  1  Ch.  D.  282,  as  explained  in  In  re 
Horner ;  Ecu/leton  v.  Horner,  87  Ch.  D.  695  ;  In  re  Bolton  ; 
Brown  v.  Bolton,  81  Ch.  D.  542.  See  In  re  Yeancood*8  Tnistg, 
5  Ch.  D.  545  ;  EUis  v.  Houston,  10  Ch.  D.  236. 

(/'.)  Under  a  gift  to  the  children  of  the  testator's  daughter 
by  her  present  putative  husband  or  by  any  other  person 
whom  she  might  marry,  though  the  daughter  subsequently 
married  her  then  putative  husband,  her  illegitimate  son 
by  him  took.  In  re  Brown's  Trust,  16  Eq.  289 ;  In  re 
Connor,  2  J.  &  Lat.  456 ;  8  Ir.  Eq.  401 ;  DUlei/  v.  Matthews, 
18  W.  R.  676 ;  11  Jur.  N.  S.  425. 
Illegitimate  (f/.)  Where  a  testator  has  described  a  person  who  is  illegiti- 

a  chiidT  mate  by  a  term  applicable  in  strictness  to  legitimate  relation- 

ship  only,  the  question  often  arises  whether  such  a  person  is 
included  under  the  same  term  when  used  in  another  part  of 
the  will  or  under  another  term  also  applicable  in  strictness 
only  to  legitimate  relationship. 

The  cases  run  into  fine  distinctions  and  depend  upon  their 
own  peculiar  circumstances.  The  following  is  a  summary  of 
the  points  which  have  arisen : — 

If  the  testator  applies  the  expression  child  to  an  illegitimate 
child,  that  child  may  take  under  a  general  gift  to  children. 

The  intention  to  include  the  illegitimate  child  may  be  shown 
by  a  recital  that  the  testator  has  a  certain  number  of  children 
which  can  only  be  satisfied  by  hicluding  an  illegitimate  child, 
or  by  any  other  evidence  of  intention  to  include  an  illegitimate 
child  in  the  class  children,  or  by  the  testator  merely  applying 
the  tenn  child  to  the  illegitimate  child.  Owen  v.  Bryant^ 
■2  D.  M.  &  G.  697;  Worts  v.  Cuhitt,  19  B.  421;  Enwsv.  Darks, 
7  Ha.  498;  Smith  v  Johson,  59  L.  T.  897;  In  re  Bryon ; 
Drummond  v.  Leigh,  80  Ch.  D.  110;  In  re  Jodrell;  Jodrell 
V.  Seale,  44  Ch.  D.  590 ;  S.  C\  sub  nom.  Seale-Hayne  v. 
Jodrdl,  (1891)  A.  C  804 ;  Re  Brown ;  Walsh  v.  Browne,  62 
L.  T.  899. 
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The  description  in  one  part  of  the  will  of  a  person  who  is  Chap.  xxiu. 
illegitimate  as  a  child  or  nephew  would  no  doubt  be  sufficient  to  Deiwription  of 
show  that  he  was  intended  to  be  included  in  gifts  to  children  or  cJid  m  a 
nephews  in  another  part  of  the  wuU,  unless  there  is  something  ^'"'^- 
in  the  will  to  lead  to  a  different  conclusion.     In  re  Parker ; 
Parker  v.  Osborne,  (1897)  2  Ch.  208;  Re  Walker;  Jlalker  v. 
Lutyens,  ib.  288. 

But  where  a  special  provision  is  made  for  an  illegitimate  Special 
«hild,  described  as  a  child  of  a  particular  person,  the  illegiti-  bastani. 
mate  child  has  been  held  not  to  be  included  in  a  subsequent 
^ift  to  children.     In  such  a  case  there  is  an  intention  to  deal 
with  the  illegitimate  child  separately  from  the  others.    Bn(jley 
y.  Mollard,  1  R.  &.  M.  581 ;  Meffson  v.  Hindle,  15  Ch.  D.  198. 

The  mere  description  of  an  illegitimate  child  as  the  testator's 
nephew  has  been  held  insufficient  to  include  him  in  a  subsequent 
^ift  to  children  of  his  sister.  It  will  be  noticed  that  in  this 
-case  the  word  defined  by  the  testator  was  nephew  and  not 
•child.     In  re  Hall;  Branston  v.  JVeightman,  85  Ch.  D.  551. 

(/i.)  Where  a  testator  devised  real  estate  to  an  illegitimate  ^^ifts  over, 
daughter,  whom  he  described  as  his  eldest  daughter,  and  the 
will  contained  a  gift  over  under  certain  circumstances  of  the 
share,  whether  land  or  money,  of  any  of  the  testator's  children, 
it  was  held  that  the  gift  over  applied  to  the  real  estate  devised 
to  the  illegitimate  daughter.  Smith  v.  Jobson,  59  L,  T.  897; 
see  Alien  v.  Webster,  6  Jur.  N.  S.  574. 

C.  It  has  sometimes  been  laid  down  that  legitimate  and  Whether 

legitimate  and 

illegitimate  children  cannot  together   take  under  the   same  illegitimate 
•description  or  the  same  class,  see,  for  instance,  Leach,  M.B.,  ^ke  together 
in  Baffle.y  v.  MolUtrd,  1 R.  &  M  p.  586,  and  Lord  Romilly,  M.R.,  ^^^^  ^»«^ 
in  Pratt  v.  Mathew,  22  B.  828.     As  early  an  authority,  how- 
ever, as  Wilkinson  v,  Adam,  1  V.  &  B.  422,  seems  to  point  the 
otlier  way   (see  especially  the  opinion  of  the  judges  there 
^stated),  though  the  exact  point  was  not  decided,  but  there  is 
no  doubt  now  since  the  case  of  Hill  v.  Crook,  L.  R.  6  H.  L. 
:265,  that  a  gift  to  children,  with  a  clear  intention  that  it 
shall  apply  to  existing  illegitimate  children,  will  be  so  applied, 
although  the  gift  must  be  extended  to  future  legitimate  children. 
See  In  re  Haseldine ;  Grange  v.  Sturdy,  81  Ch.  D.  511. 
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Chap.  XXIII.       D.  A  gift  to  illegitimate  children  described  with  reference 

Reputed  to  their  paternity  is  valid  as  regards  children,  who  at  the 

aiready"born  ^^^®  ^^  the  will  have  acquired  the  reputation  of  being  the 

may  take  children  of  the  father  named.     Metham  v.  Duke  of  Devon,  1 

under  gift  to  "^ 

children  of  a      P.  W.  529  ;  WUkinsoH  v.  Adam,  1  V.  &  B.  422. 
lUe  tiraate  ^'  ^^^^  regard  to  an  illegitimate  child  en  ventre  sa  mere  at 

child  en  vetUre  the  date  of  the  will,  such  a  child  can  take  if  it  is  sufficiently 
the  will.  designated ;  thus  a  bequest  to  the  child  with  which  a  woman 

is  at  the  time  pregnant  is  a  good  bequest,  as  there  can  be  no 
uncertainty.     Evans  v.  Massey,  8  Pr.  22 ;  Gordon  v.  Gordon, 

1  Mer.   142;  see  In  re  Shaw;  Robinson  v.  Shaw,   (1894)   2. 
Ch.  673. 

And  where  a  gift  to  the  children  of  a  woman  applies  to 

illegitimate  children,  an  illegitimate  child  en  ventre  at  the  date 

of  the  will  is  admitted  to  share.     Crook  v.  Hill,  8  Ch.  D,  773. 

Whether  But  if  a  child  is  described  with  reference  either  to  the  fact. 

can  acquire  a     or  the  reputation  of  paternity  there  seems  to  be  considerable 

rlnute^  doubt  whether  the  bequest  is  not  void  for  uncertainty.     To 

establish    the   fact   of   paternity   would   involve   an    inquiry 

which  the  law  will  not  allow,  and  it  is  doubtful  whether  an 

illegitimate  child  can  acquire  a  title  by  repute  till  it  is  bom. 

See  Earle  v.  Wilson,  17  Ves.  528;    In  re  Bolton  ;  Brown  v. 

Bolton,  31  Ch.  D.  642;  In  re  Shaw;  Robinson  v.  Shaw,  (1894) 

2  Ch.  573. 
In   Gordon   v.   Gordon    {skik  cit.),  Lord  Eldon  says:    "A 

bastard  cannot  take  as  the  issue  of  a  particular  person  until 
it  has  acquired  the  reputation   of   being   the  child   of  that, 
person,  which  cannot  be  before  its  birth."     (See,  too,  Metliam 
v.  Duke  of  Devon,  1  P.  W.  629;  Blodwell  v.  Edwards,  Cro.  EL. 
549 ;  see  1  Co.  Litt.  3b.) 

On  the  other  hand,  both  Lord  St.  Leonards  and  Lord 
Bomilly  seem  to  have  thought  that  an  illegitimate  child  en 
ventre  may  have  a  name  by  reputation.  **  A  child  en  ventre 
sa  mere  is  a  child  in  esse,  and  may  have  a  name  by  reputation," 
per  Lord  St.  Leonards  in  In  re  Connor,  2  J.  &  Lat.  p.  460 ;  8 
L\  Eq.  401 ;  and  **  It  is  undoubtedly  true  that  a  child  en  ventre  sa 
mere  may  acquire  a  name  by  reputation  although  illegitimate," 
per  Lord  Bomilly  in  Pratt  v.  Mathew,  22  B.  p.  339, 


repute. 
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F.    There  is  no  rule  of  public  policy,  which  prevents  illegiti-  Chap,  zxiii. 
mate  children  bom  after  the  date  of  the  will  and  before  the  Public 
testator's  death  from  taking.      Occleston  v.  Fullalove,  9  Ch.  Sterbom*^ 
147  ;    In  re  Hastie's  Trusts,  85  Ch.  D.  728,  overruling  ///  re  ^^?fjj^™**^ 
Connor,  2  J.  &  Lat.  456 ;   8  Ir.  Eq.  401 ;  Mednorth  v.  Pope, 
27  B.  73 ;    Holt  v.  Sindrei/,  7  Eq.  176 ;  Howarth  v.  Mills, 
L.  li.  2  Eq.  391,  so  far  as  they  decide  the  contrary. 

6.  When  the  theory  that  it  was  against  public  policy  to  Afterborn 
allow  illegitimate  children  born  in  the  testator's  lifetime  but  cMMreT 
after  the  date  of  the  will  to  take  was  abolished,  it  might 
have  been  expected  that,  when  once  the  intention  to  benefit 
illegitimate  children  was  established,  a  will  would  receive  the 
same  construction  for  their  benefit  as  it  does  in  the  case  of 
legitimate  children. 

The  rule  of  English  law  in  this  matter  has,  however,  been 
to  visit  the  sins  of  the  fathers  on  the  children,  and  though  the 
severity  of  the  law  has  been  mitigated  in  some  respects  the 
old  rule  remains  in  force  for  many  purposes.  The  law  is  in 
fact  in  a  transitional  stage,  and  it  is  difficult  to  reconcile  all 
the  cases  with  principle. 

The  cases  go  to  this  : — 

Under  a  gift  to  illegitimate  children  of  a  woman  living  at 
the  testator's  death  children  born  after  the  date  of  the  will 
come  in.     In  re  Hastie's  Trusts,  35  Ch.  D.  728. 

And  a  gift  to  the  reputed  children  of  a  man  born  or  to  be 
born  by  a  particular  woman  is  valid  as  regards  children  who 
have  acquired  the  reputation  at  the  testator's  death.  Occleston 
V.  Ftdlalove,  9  Ch.  147. 

It  is  not  clear  whether  express  words  of  futurity  referring  Bo™  »**«>• 
to  children  bom  after  the  date  of  the  will   are   necessary,  the  will. 
See  In  re  Goodwin's  Tnist,  17  Eq.  345. 

If  the  description  refers  to  the  fact  and  not  the  reputation 
of  paternity  it  has  been  said  that  illegitimate  children  born 
after  the  date  of  the  will  cannot  take,  as  to  establish  the  fact 
of  paternitiy  an  inquiry  would  be  necessary  which  the  law 
does  not  allow.  In  re  Bolton  ;  Brown  v.  Bolton,  31  Ch.  D. 
542,  overruling  hi  re  Goodwin's  Trust,  17  Eq.  345.  In  re 
Bolton,  may,  however,  be  supported  on  other  grounds,  and  if 
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Chap.  XXIII.  a  gift  to  the  illegitimate  children  of  a  man  is  valid  as  regards 
those  who  have  at  the  date  of  the  will  acquired  the  reputation 
of  being  his  children  (see  ante)  it  is  difl&cult  on  principle  to 
see  why  the  same  construction  should  not  be  applied  to 
afterborn  illegitimate  children. 

H.  Illegitimate  children  .born  after  the  testator's  death  and 
not  ell  ventre  can  in  no  case  take  under  the  will.  To  admit 
them  would  be  to  encourage  immorality.  Crook  v.  HiU,  3  Ch.  D. 
773  ;  In  re  Shaw ;  Robinson  v,  Shan\  (1894)  2  Ch.  573. 


Illegitimate 
children 
bom  aft«r 
death. 


Intention  to 

include 

»tep-chili1reu. 


II.  Step-children. 

Step-children  may  take  under  the  description  of  children  if 
there  is  enough  in  the  will  and  surrounding  circumstances  to 
show  tliat  they  were  intended.  He  Jeans ;  Upton  v.  Jeans, 
Tl  L.  T.  835. 


The  term 

children 

includes 

children  by 

a  first  and 

second 

marriage. 


Children  do 
not  include 
grand- 
children. 


III.  Legitimate  Children, 

1.  Children  prima  facie  includes  children  by  a  first  and 
second  marriage.  Bariington  v.  Tristram,  6  Ves.  345  ; 
Critchett  v.  Tat/nton,  1  E.  &  M.  541 ;  Andrews  v.  Andrews,  15 
L.  E.  Ir.  199. 

And  even  where  there  was  an  express  reference  to  a  present 
or  any  future  husband,  children  by  a  formei*  husband  were  not 
excluded.  Pasmore  v.  Ihujcfins,  21  B.  103  ;  Re  Pickup's 
Will,  IJ.  &  H.  389. 

But  there  may  be  an  intention  to  exclude  the  children  of  a 
first  marriage.  Starers  v.  Barnard,  2  Y.  &  C.  C.  539  ;  Lovejoy 
v.  Carter,  35  B.  149. 

2.  A  gift  to  the  children  of  a  living  person  will  not  go  to  his 
grandchildren,  though  he  may  have  only  grandchildren  living 
at  the  date  of  the  will  and  the  testator's  death.  Moor  v. 
Raisheck,  12  Sim.  123. 

If,  however,  the  gift  is  to  the  children  of  a  person  deceased, 
who  had  only  grandchildren  living  at  the  time,  the  grand- 
children  will  take,  and  they  will  take   to   the   exclusion   of 
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great-grandchildren.     Berni  v.  Berry,  3  Giflf.  134;  9  W.  R.  ^'^^P-  xxiii. 
889 ;  Fenn  v.  Death,  23  B.  73. 

But  a  gift  to  the  children  of  a  deceased  person,  who  has 
only  grandchildren  living  at  the  date  of  the  will,  will  not  go 
to  the  grandchildren  if  the  will  distinguishes  between  children 
and  grandchildren.     Lorimi  v.  Thomas,  1  Dr.  &  S.  497. 

And  a  gift  to  the  children  of  several  persons  deceased  will 
not  include  the  grandchildren  of  one  who  had  no  children  at 
the  date  of  the  will  if  there  are  any  children  of  the  others 
to  take.  Radcliffe  v.  Buckley,  10  Ves.  195  ;  In  re  Kirk  ; 
Nicolsoii  V.  Kirk,  52  L.  T.  346 ;  see  In  re  Smith ;  Lord  v. 
Hayuard,  35  Ch.  D.  558. 

3.  A  gift  to  children  hereafter  to  be  born  or  that  may  be  (lift  to 
born  will  not,  without  more,  exclude  children  already  born,  bora  wUi^not^ 
Hibblethirait  v.    Carttvriqhtr,   Ca.   t.   Talb.  31  ;    Wilkinson  v.  exclude  those 

'       •  bron  already. 

Adam,  1  V.  &  B.  422,  464 ;  Doe  v,  Hallett,  1  M.  &  S.  124 
Harrison  v.  Harrison,  I.  R.  10  Eq.  290.     See  Ijocke  v.  Diinlop, 
39  Ch.  D.  387. 

But  where  there  are  gifts  to  three  out  of  four  children 
living  at  the  date  of  the  will,  a  gift  to  each  child  that  may  be 
born  applies  only  to  afterborn  children.  Early  v.  Middletoii, 
14  B.  453  ;  3  D.  F.  &  J.  1. 

And  in  the  same  way  a  testator  may  confine  his  bounty  to  Po8timmoa& 
posthumous  children.     Doe  d.  Blakiston  v.  Haslewood,  10  C.  B. 
544;  see  White  v.  Barber,  5  Burr.  2703;  He  Lindsay,  3  Ir. 
Ch.  239. 

4.  Words  pri)nd  facie  referring  to  present  children,  such  as  Afterbom 
'*to  children  lawfully  gotten,"  or  "to  every  child  he  hath/'  where^*' 
will  not  exclude  afterborn  children    if    they  can   fairly  be  excluded, 
construed  as  referring  to  the  stirps.      Browne  v.  Groomlrridge, 

4  Mad.  495  ;  Rincjrose  v.  Braniliam,  2  Cox,  384;  see  Goodfellow 
V.  Goodfellow,  18  B.  356. 

A  gift  to  **  children  who  survive  me  "  will  not  exclude  those 
bom  after  the  testator's  death.      lie  Clark's  Estate,  3  D.  J.  & 

Q    m  Express  gift 

o.  iJ-1.  to  a  child  will 

5.  An  express  gift  to  one  child  will  not  prevent  his  taking  Jj*^®f^m*^* 
under  a  subsequent  gift  to  children.     Reay  v.  Rawlins,  29  B.  subsequent 

gift  to 

88 ;  see  Hanna  v.  Bell,  7  Ir.  Ch.  208.  children. 
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Nor  will  a  gift  to  A.  and  her  daughter  for  their  lives 
exclude  the  daughter  from  taking  under  a  gift  in  remainder 
to  the  children  of  A.  and  her  daughter.  Almack  y.  Horn,  1 
H.  &  M.  680. 

On  the  other  hand,  a  gift  to  several  children  by  name  will 
not  prevent  other  children  from  taking  under  a  subsequent 
gift  to  children.  Mo  fat  v.  Burnie,  18  B.  211 ;  see  Re  Connor, 
2  J.  &  Lat.  466 ;  8  Ir.  Eq.  401. 

A  gift  to  children  "  from  A.  downwards  "  includes  A.  Lett 
V.  Osborne,  47  L.  T.  40. 

6.  When  there  is  a  gift  to  the  members  of  a  class  for  their 
lives,  with  remainder  to  their  children,  the  death  of  a  member 
of  the  class  in  the  lifetime  of  the  testator  after  the  date  of  the 
will  will  not  prevent  his  children  from  taking,  but  the  children 
of  members  of  the  class  dead  at  the  date  of  the  will  will  not 
take.     Habergham  v.  liidekalgh,  9  Eq.  395. 

On  the  other  hand,  if  the  gift  is  to  the  testator's  brothers 
and  sisters  for  their  lives,  with  remainder  to  their  children, 
and  the  testator  has  only  one  brother  living  at  the  date  of  the 
will,  children  of  deceased  brothers  and  sisters  will  take. 
Bamaby  v.  TasseU,  11  Eq.  363. 

7.  Gifts  to  the  children  of  A.  and  B. 

a.  It  seems  that  the  prima  facie  grammatical  construction 
of  a  gift  to  the  children  of  A.  and  B.  is  that  B.  and  the 
children  of  A.  are  entitled.  In  re  Featherstone's  Trusts, 
22  Ch.  D.  111. 

b.  If  A.  and  B.  are  described  as  bearing  the  same  relation  to 
the  testator,  and  equal  legacies  have  been  given  to  them,  the 
children  of  both  take — as  in  a  gift  to  the  children  of  my  brother 
A.  and  my  brother  B.  Mason  v.  Baker,  2  E.  &  J.  667; -see 
Wiicker  v.  Mitford,  3  B.  P.  C.  442. 

c.  If  they  do  not  bear  the  same  relation  to  the  testator,  and 
A.  has  children  at  the  date  of  the  will,  while  B.  is  unmarried, 
the  gift  goes  to  B.  and  the  children  of  A.  Stummvoll  v.  Hales, 
34  B.  124. 

d.  So,  too,  if  A.  is  described  as  deceased;  for  instance, 
if  the  gift  be  to  the  children  of  the  late  A.  and  B.,  B.  and  the 
children  of  A,  will  take.      Lugar  v.  Harman,  1  Cox,  260; 


MISTAKE    IN    NUMBER.  271 

Hawes  v.  Hawes,  14  Ch.  D.  614 ;  but  see  Re  Davies'  WiU,  Ch>p.  xxm. 
29  B.  93. 

This  is  afortioH  the  case  where  B.  is  referred  to  as  a  legatee. 
Ingle's  Trusts,  11  Eq.  578. 

e.  A  gift  for  "  the  benefit  of  the  children  of  A.  and  of  B." 
goes  to  the  children  of  A.  and  of  B.  Peacock  v.  Stockford, 
B  D.  M.  &  G.  78. 

8.  If  there  is  a  gift  to  the  six  children  of  A.  who  has  only  GUft  to  a 
«ix  living  at  the  date  of  the  will,  the  legacy  goes  to  them,  number  of 
Shcrer  V.  Bishop.  4  B.  C.  C.  55.  ^^-^ 

And  a  seventh  child  en  ventre  at  that  time  will  not  be  *re  more, 
admitted  to  a  share.     Re  Emery's  Estate,  24  W.  R.  917. 

And  where  the  gift  was  to  my  four  nephews  and  niece, 
namely,  and  there  then  followed  the  names  of  three  nephews 
and  a  niece,  it  was  held  that  a  fourth  nephew  could  not 
take.     GlanvUle  v.  Glanville,  38  B.  802. 

But  if  the  number  does  not  correspond  with  the  number 
living  at  the  date  of  the  will,  all  the  children  then  living  will 
take,  whether  the  gift  is  of  a  lump  sum  or  of  a  distinct  sum  to 
each,  in  which  latter  case  each  child  will  be  entitled  to  a  legacy 
of  that  sum.  Garret/  v.  Hihbert,  19  Ves.  125;  Stehbing  v. 
Walkey,  2  B.  C.  C.  85  ;  1  Cox,  250 ;  Lee  v.  Pain,  4  Ha.  249  ; 
Harrison  v.  Harrison,  1  R.  &  M.  72;  Morrison  v.  Martin, 
5  Ha.  507 ;  Yeats  v.  Yeats,  16  B.  170 ;  see  4  Ch.  D.  46 ;  Lee  v. 
Lee,  10  Jur.  N.  S.  1041 ;  Spencer  v.  Ward,  9  Eq.  507 ;  Li  re 
Bassetfs  Estate ;  Perkins  v.  Fladgate,  14  Eq.  54 ;  In  re  Groom  ; 
Booty  V.  Gromn,  (1897)  2  Ch.  407. 

The  fact  that  a  blank  is  left  for  the  insertion  of  the  names 
of  the  legatees  makes  no  diflference.  M'Kechnie  v.  Vaughan, 
15  Eq.  289. 

In  such  cases  evidence  of  intention  is  not  admissible  to  Evidence  of 

intention  to 

show  that  the  testator  meant  certain  of  the  children,  or  the  benefit  certain 

1  .« 1  •  L'      1  •  i_  T    •       children. 

children  of  a  particular  marriage  who  may  correspond  m 
number  with  the  number  mentioned  in  the  will.  Daniell 
V.  Daniell,  8  De  G.  &  S.  887;  Matthews  v.  Fmilshaic,  12 
W.  R.  1141. 

On  the  same  principle,  a  gift  to  the  five  daughters  of  A.,  who 
has  one  daughter  and  five  sons,  goes  to  the  daughter.     Lord 
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Chap.  XXin.  Selsey  v.    IjOi'd   Lake,    1   B.    151.      See  Bcrkelej/  v.  Pulling, 

1  Ru88.  496. 

But  a  gift  of  loot,  a-piece  to  the  four  sons  of  A.  who  had 
three  sons  and  a  daughter,  includes  the  daughter,  the  intention 
being  to  give  four  legacies.     Lane  v.  Oreen,  4  De  G.  (fe  S.  289. 

If  there  is  anything  to  indicate  which  of  the  children  the 
testator  meant — for  instance,  an  allusion  to  their  residence — 
the  rule  does  not  apply.  Wn/fhtson  v.  Calvert,  1  J.  &  H.  250 ; 
see  Hampshire  v.  Peirce,  2  Ves.  Sen.  216. 

So  where  the  gift  was  to  the  three  children  of  W.,  widow  of 
W.,  and  the  widow  of  W.  had  at  the  date  of  the  will  married 
again,  and  there  were  two  children  by  W.  and  six  by  her  second 
husband  then  living,  it  was  held  that  the  two  children  by  the 
first  marriage  were  alone  intended  to  take.  Newnian  v.  Pierceif, 
4  Ch.  D.  41. 

It  appears  never  to  have  been  decided  whether,  when  the 
number  of  children  living  at  the  date  of  the  will  is  erroneously 
stated,  children  born  after  the  date  of  the  will  and  before  the 
testator's  death  would  be  included. 


Whether  a 
gift  to  the 
children  of 
several 
parents  is  to 
be  distributed 
per  stirpes 
or  per  capita 


Gif  Us  to 
parent*  and 
their  iasuc. 


IV.  Distribution  per  Capita  and  per  Stirpes. 

A  gift  to  A.  and  the  children  of  B.  goes  jyi-imd  facie  to  all 
per  capita,  and  not  2)er  stiipes.  Doivding  v.  Smith,  3  B.  541 ; 
Ek'kahe  v.  Garivood,  8  B.  579. 

So,  too,  a  gift  to  the  children  of  A.  and  B.,  or  even  to  class  A., 
and  class  B.  and  C,  goes  per  capita  to  all.  Dugdale  v.  Dugdaky 
11  B.  402 ;  Dowding  v.  Smith,  8  B.  541 ;  Pattison  v.  Pattism, 
19  B.  638  ;  Armitage  v.  Williams,  27  B.  346;  Rook  v.  A.-G., 
81  B,  818 ;  Amson  v.  Harris,  19  B.  210 ;  TyndaU  v.  Wilkinson, 
23  B.  74 ;  Baker  v.  Baker,  6  Ha.  269 ;  Fletcher  v.  Fletcher,  9 
L.  E.  Ir.  301. 

So  a  gift  of  two  fourth  parts  to  the  children  of  A.  and  the 
children  of  B.  goes  j>er  capita,  Lailg  Lincoln  v.  Pelham,  10 
Ves.  166. 

Similarly  a  gift  to  several  and  their  issue,  or  to  the  children 
and  grandchildren  of  A.,  goes  to  all  children  and  grandchildren 
coming  into  being  before  the  time  of  distribution  per  capita. 
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Bamdbxj  v.  TasseU,  11  Eq.  363 ;    Lea  v.  Thorp,  6  W.  R.  480 ;  Chap,  xxm.. 
4  Jur.  N.  S.  447  ;  27  L.  J.  Ch.  649. 

In  the  same  way  a  gift  after  a  life  interest  to  surviving 
children  and  their  issue  goes  to  all  the  children  and  issue  who 
survive  the  time  of  distribution  per  capita.  Re  Fox  a  Willy 
85  B.  168 ;  18  W.  R.  1018  ;  Cancellor  v.  Canceller,  11  W.  R. 
16 ;  2  Dr.  &  Sm.  199.  Shailer  v.  Groves,  which,  as  reported 
in  6  Hare,  162,  might  be  cited  in  favour  of  a  different 
construction,  is  there  wrongly  reported,  and  moreover  the 
order  was  not  drawn  up  in  accordance  with  the  reported 
judgment.  See  11  Jur.  485 ;  16  L.  J.  Ch.  867 ;  2  Jarman 
Ed.  5,  1548. 

The  rule  applies  where  the  classes  are  next  of  kin  or  families. 
Rook  V.  A.'G.,  31  B.  813 ;  Barnes  v.  Patch,  8  Ves.  603. 

A  direction  that  parents  and  children  are  to  be  classed 
together,  and  share  in  equal  proportions,  will  not  import  a 
distribution  per  stirpes.     Tv/rner  v.  Hudson,  10  B.  222. 

The  following  indications  of    intention    have    been   held  i>>8tribution 
sufficient  to  import  a  distribution  per  stirpes : —  ^ 

a.  A  gift  of  one  share  in  certain  events  to  the  other  legatees 
per  stirpes.     Nettleton  v.  Stephenson,  18  L.  J.  Ch.  191. 

b.  A  gift  of  the  share  of  a  child  dying,  not  to  the  other 
members  of  the  class,  but  to  the  brothers  and  sisters  of  the 
child.  Archer  v.  Legg,  31  B.  187;  see  Ayscough  v.  Savage, 
18  W.  R.  873. 

c.  A  gift  of  the  income  to  four  persons  (including  the 
mother  of  certain  children)  till  those  children  attained  twenty- 
one,  and  then  a  gift  of  the  principal  to  three  of  those  persons 
(not  including  the  mother)  and  the  children  equally.  Brett  v. 
Hortm,  4  B.  289. 

d.  A  direction  that  the  share  is  to  be  divided  in  equal  shares 
if  more  than  one  of "  such  respective  issue."  Daris  v.  Bennett, 
4  D.  F.  &  J.  327. 

e.  If  the  issue  of  a  stirps  are  treated  as  taking  among 
them  only  one  equal  share,  the  construction  per  stiipes  will 
be  adopted.  Brett  v.  Horton,  4  B.  239 ;  Hunt  v.  Dorsett,  5 
D.  M.  &  G.  570. 

As  to  the  word  "  devolve,"  see  Stonor  v.  Ciinven,  5  Sim.  264. 

T.W.  T 


274 


CONSTRUCTION    OF    GIFTS    TO    CHILDREN. 


Chap.  XXni. 


In  what  cases 
the  distribu- 
tion will  be 
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throughout. 
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parent  used 
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sense. 


Effect  of  the 
words  per 
stirpes. 


Qiftto 
parents  for 
life  and  then 
to  their 
children. 


A  gift  to  several  and  their  issue  "p<?r  stirpes,''  or  a  direction 
that  issue  are  to  take  only  their  parents*  share  is  sufficient  to 
show  that  the  issue  were  not  meant  to  take  in  competition  with 
the  orginal  takers.  Pearson  v.  Stephen,  2  D.  &  CI.  828 ;  6 
Bl.  N.  S.  203 ;  Johnson  v.  Cope,  17  B.  561. 

Whether  a  direction,  that  issue  are  to  take  only  the  share 
their  ancestor  would  have  taken,  will  have  the  effect  of  making 
the  distribution  a  distribution  jjer  stirjyes  throughout,  seems 
not  to  be  settled. 

Where  the  direction  is  that  the  issue  are  to  take  a  parent's 
share,  and  the  word  "parent"  is  used  in  a  recurring  or  sliding 
sense,  so  as  to  apply  to  successive  generations  of  issue,  it  is 
clear  that  the  distribution  will  be  jyer  stirpes  throughout. 
Ross  V.  R)ss,  20  B.  645 ;  In  re  Orion's  Trust,  3  Eq.  375 ; 
Palmer  v.  Cnittirrll,  8  Jur.  N.  S.  479. 

So,  too,  where  the  direction  is  that  the  children  or  grand- 
children are  to  take  an  original  share  between  them.  Powell 
V.  Powell,  28  L.  T.  780. 

But  a  mere  direction  that  the  share  of  any  of  the  original 
takers  dying  is  to  go  to  his  issue  would,  it  seems,  not  have  the 
effect  of  preventing  remoter  issue  from  taking  that  share  with 
issue  less  remote  per  capita  between  them.  Birdsall  v.  York, 
5  Jur.  N.  8.  1287 ;  Soniham  v.  Blake,  2  W.  B.  446 ;  Weldon  v. 
Hoyland,  4  D,  F.  &  J.  564.  Robinson  v.  Sykes,  28  B.  40, 
which  is  contra,  was  on  a  marriage  settlement. 

If  the  gift  is  to  several,  and  their  issues  per  stupes,  the  dis- 
tribution per  stirpes  will  be  carried  through  throughout,  so 
that  no  children  or  remoter  issue  can  take  in  competition  with 
the  parents.  Dick  v.  Lacy,  8  B.  214  ;  Gibson  v.  Fisher, 
5  Eq.  51. 

When  the  gift  is  to  several  for  life,  and  then  to  their  children, 
the  cases  are  not  easily  reconcilable. 

1.  It  seems  clear  that  a  gift  to  A.  and  B.,  as  tenants  in 
common  for  their  lives,  and  then  at  their  death,  or  at  or  after 
their  deaths,  or  at  the  death  of  A.  and  B.,  to  their  children, 
goes,  upon  the  death  of  each  tenant  for  life,  to  his  children. 
Flinn  v.  Jenkins,  1  Coll.  865  ;  Tanih^e  v.  Pearkes,  2  S.  &  St. 
888  ;  Willcs  v.  Domflas,  10  B.  47  ;  Arrow  v.  MeUish,  1  De  G.  &  8. 
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365  ;    Waldron  v.  Boulter,  22  B.  284 ;    Turner  v.   Whitaker,   Ch>p.  xxin. 
28  B.  196  ;    Saril  v.  Saril,  28   B.  87  ;    In  re  HiUchinson's    . 
Tnists,  21  Ch.  D.  811  ;  see,  too,  Doe  d.  Patrick  v.  Royle,  18 
Q.  B.  100 ;  Brown  v.  Jarvis,  2  D.  F.  &  J.  168;  JBf  Ruhhins ; 
Gill  v.  Worrall  79  L.  T.  818. 

If  the  gift  is  after  the  deaths  of  the  tenants  for  life  to  their 
children  and  grandchildren,  the  families  take  per  stirpes,  but 
the  children  and  grandchildren  take  per  capita  inter  se. 
Baniahy  v.  Tasaell,  11  Eq.  868. 

Bat  if  the  testator  goes  on  to  explain  what  he  means 
by  **  their  children,''  by  adding**  that  is  to  say,  the  children 
of  A.  and  B.,"  they  take  per  capita.  Abrey  v.  Newman, 
16  B.  481. 

2.  If  the  gift  be  to  A.  and  B.  for  their  lives,  and  at  their  Gift  to  A. 
death  not  to  their  children  but  to  the  children  of  A.  and  B.,  nfe,  then  to 
there  seems  less  reason  for  contending  that  the  children  are  x/imd*R 
to  take  per  stirpes. 

However,  in  Wells  v.  Wells,  20  Eq.  842,  the  construction  j>6r 
stirpes  was  adopted.  See  Milnes  v.  Aked,  6  W.  B.  480 ; 
Sutcliffe  V.  Howard,  88  L.  J.  Ch.  472  ;  Re  Notfs  Trusts,  20 
W.  R.  569. 

In  such  a  case  a  superadded  direction  that,  **  if  there  is  but 
one  child,  the  whole  is  to  go  to  such  only  child,"  would  afford 
an  argument  that  the  distribution  was  meant  to  be  per  capita. 
Pearce  v.  Edmeades,  8  Y.  &.  C.  Ex.  246  ;  2  W.  R.  672  ;  Swabey 
V.  Goldie,  1  Ch.  D.  880 ;  see,  too.  Peacock  v.  Stockford,  7  D.  M. 
&  G.  129. 

8.  If  the  gift  to  the  children  is  not  till  after  the  death  of  the  aift  to 
survivor  of  the  tenants  for  life,  it  would  seem  the  distribution  ^eatho^***'^ 
will  be  per  capita ;  at  any  rate  if  the  gift  is  to  the  children  of  sorvi^^ 
A.  and  B.,  and  not  merely  to  **  their  children."     Malcolm  v.  life. 
Martin,  8  B.  C.  C.  60 ;    Pearce  v.  Edmeades,  8  Y.  &  C.  Ex. 
246  ;   Sterenson  v.  GiUlan,  18   B.   590  ;    Nockolds  v.  Locke, 
8  K.  &  J.  6 ;    Swabey  v.  Goldie,  1  Ch.  D.  880  ;    oee  Alt  v. 
Gregory,  8  D.  M.  &  G.  221.      Perhaps  Smith  v.  Streatjield,  1 
Mer.  858,  comes  under  this  head. 

The  fact  that  upon  the  death  of  each  life  tenant  his  share  of 
income  is  given  to  his  children  does  not  import  a  distribution 

T  2 
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Chap.  ZXin.  of  the  capital  per  stirpes.      In  re  Stone ;  Baker  v.  Stone,  (1895) 
2  Ch,  196. 

But  the  children  will  take  per  stupes  if  there  is  any  reference 
to  classes  of  children,  such  as  a  gift  to  the  children  of  each  of 
the  tenants  fcr  life.  In  re  CamphelVs  Trusts,  81  Ch.  D.  685 ; 
38  Ch.  D.  98. 

If  the  gift  is  substitutional,  as  to  several  or  their  children,  the 
children  take  per  stirpes.  Conrfreve  v.  Palmer^  16  B.  485  ; 
Timins  v.  Stackhoit^e,  27  B.  434 ;  Gowling  v.  Thompson,  19 
L.  T.  242 ;  11  Eq.  366,  n. ;  In  re  Sibley's  Trusts,  5  Ch.  D.  494  ; 
In  re  Battersby's  Trusts,  (1896)  1  Ir.  600. 

A  simple  gift,  however,  to  several  or  their  issue,  though  it 
would  import  a  distribution  per  stirpes  among  the  families^ 
would  not  prevent  all  the  issue  of  each  family  from  taking  per 
capita  inter  se.  Gowling  v.  Thompson,  19  L.  T.  242  ;  In  re 
Sibley's  TmsU,  5  Ch.  D.  494. 

Under  a  gift  to  cousins  then  living  and  the  issue  of  those 
then  dead,  according  to  the  stocks,  where  the  cousins  were 
referred  to  as  the  children  of  the  testator's  late  aunts  and 
uncles,  it  was  held  that  the  cousins  and  not  the  aunts  and 
uncles  were  to  be  taken  as  the  stocks.  In  re  Wilson  ;  Parker  v. 
Winder,  24  Ch.  D.  664. 

Where  the  gift  is  to  the  descendants  of  A.  and  B.per  stirpes. 
Lord  Westbury  held  that  there  should  be  as  many  shares  as 
there  are  families  in  existence  at  the  testator's  death,  each 
family  taking  a  share.  Robinson  v.  Shepherd,  10  Jur.  N.  S.  53 ; 
12  W.  R.  284 ;  4  D.  J.  &  S.  129. 

On  the  other  hand,  Lord  Bomilly  held  that  A.  and  B.  were 
the  original  stiipes,  and  that  this  mode  of  division  was  to  be 
carried  out  throughout.     Gibson  v.  Fisher,  5  Eq.  51. 
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CHAPTER  XXIV. 

RULES    FOR    ASCERTAINING    CLASS. 
I.    As   REGARDS   PeRSONALTT. 

For  the  purpose  of  ascertaining  the  class  to  take  under  a  gift   ohap. 
of  a  fund  the  Court  has  adopted  certain  rules  of  convenience,  rui©  as  to 
the  principle  beinc;  that  the  class  is  to  be  ascertained  as  soon  as  ^^^^  ^^^^ 

*  *  *^  ,      personalty. 

possible  in  order  that  the  beneficiaries  may  know  what  their 
shares  are  and  that  the  executor  may  distribute  the  fund. 

These  rules  apply  not  only  to  wills  but  also  to  voluntary 
settlements,  and  probably  also  to  settlements  for  value.  In  re 
Knapp's  Settlemejit ;  Knapp  v.  Vasgcdl,  (1895)  1  Ch.  91. 

The  rules  are  as  follows : — 

1.  Under  a  direct  gift  to   a  class  without  any  provisions  Direct  gifts, 
as  to  time  of  vesting,  if  any  members  of  the  class  are  born 

at  the  testator's  death  they  may  take  to  the  exclusion  of 
afterborn  members.  HiU  v.  Chapman,  1  Ves.  Jun.  405 ; 
3  B.  C.  C.  891 ;  Viner  v.  Francis,  2  Cox,  190 ;  Davidson  v. 
Dallas,  14  Ves.  576. 

The  class  will  not  be  enlarged  by  a  gift  over  on  death  of  Effect  of  gift 
any  or  all  of  the  class  under  twenty-one,  fMt^f  a  gift  over  ^^®'* 
in   default  of   children.      Davidson  v.  Dallas,  14  Ves.  576; 
Scott    V.    Harwood,   5    Mad.    332 ;    Berkeley    v.    Sicinbume, 
16  Sim.  275;    Andrews  v.  Partington,  3  B.  C.  C.  401;    see 
Hutcheson  v.  Jones,  2  Mad.  124. 

If  there  are  no  children  at  the   testator's  death   all   the  No  children 
children   whenever  born   are  entitled.      Weld  v.  Bradbury,  *    ^ 
2  Vern.  705 ;    Shepherd  v.  Ingram,  Amb.  448 ;  Hutcheson   v. 
Jones,  2  Mad.  124  ;  Harris  v.  Llotjd,  T.  &  E.  310. 

2.  In  the  case  of  a  gift  in  remainder  or  after  a  trust  to  Future  gifts. 
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Chap.  xxiY.  accumulate,  all  children  born  at  the  death  of  the  testator 
and  coming  into  esse  before  the  death  of  the  tenant  for  life  or 
the  end  of  the  period  of  accumulation,  take  a  share  to  the 
*  exclusion  of  those  born  afterwards.     Middleton  v.  Messenger, 

5  Ves.  136 ;  Odell  v.  Crone,  3  Dow,  61 ;  Holland  v.  Wood, 
11  Eq.  91  ;  Barnahy  v.  Tassell,  11  Eq.  363 ;  Watson  v.  Young, 
28  Ch.  D.  436. 

If  the  life  interest  is  determinable  on  bankruptcy  or  some 
other  event,  the  class  is  fixed  at  the  time  of  determination, 
unless  there  is  something  in  the  context  to  enlarge  the  class, 
such  as  postponement  of  payment  till  the  death  of  the  tenant 
for  life  or  a  declaration  that  the  fund  is  to  go  as  if  the  tenant 
for  life  were  dead.  Re  Smith,  2  J.  &  H.  594  ;  Aylwin's  Trnsts, 
16  Eq.  586 ;  Brandon  v.  Aston,  2  Y.  k  C.  C.  24,  30 ;  In  re 
Bedson's  Tnists,  25  Ch.  D.  458 ;  28  Ch.  D.  523. 

If  no  children  are  born  before  the  death  of  the  tenant  for 
life  all  afterborn  children  are  admitted.  Chapman  v.  Blissett, 
Ca.  t.  Talb.  145 ;  Wijndhani  v.  Wyndham,  3  B.  C.  C.  58. 

But  this  rule  does  not  apply,  if  there  is  a  clear  intention, 
that  distribution  is  to  be  made  once  for  all  when  the  fund 
falls  into  possession.  Godfrey  v.  Davis,  6  Yes.  43 ;  explained 
in  Conduitt  v.  Soane,  4  Jur.  N.  S.  502. 

3.  In  cases  where  the  limitations  are  imperfect,  for  instance, 
where  there  is  a  gift  to  A.  during  life  or  widowhood,  with  a 
gift  over  on  her  death,  and  A.  marries  again,  the  class  to  take 
under,  the  gift  over  will  be  ascertained  when  the  prior  limita- 
tion is  out  of  the  way — in  the  case  put,  on  A.*s  remarriage, 
although  the  interest  of  members  may  be  expressed  to  be  con- 
tingent upon  surviving  the  tenant  for  life.  Bainlrridge  v. 
Cream,  16  B.  25 ;  Stanford  v.  Stanfml,  34  Ch.  D.  362 ;  In  re 
Tncker;  Bowchiery.  Gordon,  56  L.J.  Ch.  449;  56  L.  T.  118 ; 
35  W.  E.  344 ;  In  re  Dear ;  Hellry  v.  Dear,  58  L.  J.  Ch.  659  ; 
61  L.  T.  432 ;  38  W.  R.  31, 

4.  On  the  same  principle,  if  the  interest  bequeathed  is 
reversionary,  the  class  remains  open  till  the  interest  falls 
into  possession.  Walker  v.  Shore,  15  Yes.  122;  Harvey  v. 
Stracey,  1  Dr.  122. 

But  this  does  not  apply  where  a  residue  is  given  and  some 
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portion   of   the  property  which  falls  into  it  is  reversionary,    Chap.  xxir. 

unless  there  are  provisions  indicating  an  intention  to  treat 

the  reversionary  property   separately.     Hill  v.  Cliapman,   1 

Ves.  Jun.  405;    3  B.  C.  C.  391;    Hagger  v.  Payne,  23  B. 

474  ;  Coventry  v.  Coventry,  2  Dr.  &  Sm.  470;  King  v.  Cullen, 

2  De  G.  &  S.  252. 

6.  If  there  is  a  direct  gift  '*  to  be  paid  at  twenty-one,  or  to  Gift  to  be 
such  as  attain  twenty-one  :  "  ?^enry-one. 

a.  If  any  member  of  the  class  has  attained  twenty -one  at 
the  testator's  death  the  class  is  fixed  at  the  death.  Hagger  v. 
Payne,  23  B.  474. 

b.  If  none  attain  twenty-one  in  the  testator's  lifetime,  all 
bom  at  the  testator's  death  and  coming  into  existence  before 
the  eldest  attains  twenty-one  are  admitted.  Andrews  v.  Part- 
ington, 3  B.  C.  C.  401 ;  Huste  v.  Pratt,  3  Ves.  729 ;  Balm  v. 
Balm,  3  Sim.  492  ;  Blease  v.  Burgh,  2  B.  221 ;  Oppenheim  v. 
Heiiry,  10  Ha.  441 ;  Gilhnan  v.  Daunt,  3  K.  &  J.  48;  Locke 
v.  Lamb,  4  Eq.  372 ;  Gimblett  v.  Piirton,  12  Eq.  427  ;  In  re 
Knapp's  Settlement;  Knapp  v.  VassaU,  (1895)  1  Ch.  91.  " 

As  a  rule  each  child  attaining  twenty-one  is  entitled  to  have 
his  share  paid  to  him,  but  this  is  not  so  if  the  whole  income 
is  given  for  maintenance  and  there  are  children  who  require 
maintenance.     Berry  v.  Briant,  2  Dr.  &  Sm.  1. 

0.  It  seems  doubtful  whether,  if  there  are  no  children  at  the 
testator's  death,  all  would  be  admitted  whether  bom  before  or 
after  the  eldest  attains  twenty-one.  Armitage  v.  Williams,  27 
B.  346,  better  reported  in  7  W.  R.  650,  which  seems  an 
authority  for  the  affirmative,  was  probably  decided  on  the 
{Luthority  of  Mainuaring  v.  Beevor,  post ;  see  Harris  v.  Lloyd, 
T.  &  E.  310. 

There  are  the  following  exceptions  to  the  rule : —  Exceptiong  to 

a.  Where  after  a  life  interest  there  was  a  gift  to  the  grand-  ruief^'**'* 
children  of  the  testator's  brother  followed  by  a  direction  that  Kevem  v. 
it  was  to  be  received  by  them  when  they  should  severally  eum^!^ 
attain  twenty-five  years  of  age,  it  was  held  that  only  grand-  J^^iou. 
children  living  at  the  death  of  the  tenant  for  life  were  entitled. 
The  gift  would  have  been  void  for  perpetuity  if,  according  to 
the  ordinary  rule,  the  class  had  been  ascertained  when  the 
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eldest  grandchild  attained  twenty-five.  Kerern  v.  WiUiauiSy 
5  Sim.  171 ;  see,  too,  EUioU  v.  Elliott,  12  Sim.  276.  No 
reasons  are  given  for  the  decision  in  Kevern  v.  Williams. 
Both  cases  are  unsatisfactory.  Elliott  v.  Elliott  has,  however, 
been  followed  in  In  re  Copjmrd ;  Howlett  v.  Hodson,  36  Ch.  D. 
350 ;  but  see  In  re  Wenmoth's  Estate ;  Weninoth  v.  Wennwthy 
•37  Ch.  D.  266,  p.  270 ;  In  re  Mervin ;  Mervin  v.  Crossfnan, 
(1891)  3  Ch.  197. 

b.  Maintenance  out  of  the  shares  or  presumptive  shares 
of  children  will  not  extend  the  class.  Gimblett  v.  Purton, 
12  Eq.  427. 

But  if  maintenance  and  advancement  are  continued  beyond 
the  time  when  the  eldest  child  attains  twenty-one,  if,  for 
instance,  advancement  is  directed  out  of  vested  and  presump- 
tive shares,  all  children  will  be  let  in.  Iredell  v.  Iredell,  26  B. 
486 ;  Batenian  v.  Gray,  6  Eq.  215. 

In  Deffli^  v.  Goldschmidt,  19  Ves.  666 ;  1  Mer.  417,  where 
expressions  were  used  showing  that  the  parent  could  not  die 
leaving  a  child  who  would  not  be  entitled  to  maintenance,  all 
children  were  included.     See  Evans  v.  Harris,  6  B.  45. 

c.  If  distribution  is  to  be  made  when  all  attain  twenty-one, 
or  when  the  youngest  attains  twenty-one,  all  children  will  be 
admitted.  Hughes  v.  Hughes,  8  B.  C.  C.  434 ;  14  Ves.  256 ; 
Mainwaring  v.  Beevor,  8  Ha.  44 ;  Pilkington  v.  Pilkington, 
29  L.  E.  Ir.  370 ;  and  perhaps  Arinitage  v.  WilUams,  27  B. 
846 ;  7  W.  R.  650. 

On  the  other  hand,  the  class  would  again  be  restricted  if 
the  distribution  is  to  be  made  when  the  youngest  for  the  time 
being  attains  twenty-one.  Gooch  v.  Gooch,  14  B.  565;  9 
D.  M.  &  G.  366. 

d.  When  the  gift  is  of  a  particular  sum  to  each  member  of 
the  class,  the  class  is  fixed  at  the  death  of  the  testator,  whether 
possession  is  postponed  to  twenty-one  or  not.  Ringrose  v. 
Bramham,  2  Cox,  384;  Starrs  v.  Benbow,  2  M.  &  K.  46; 
3  D.  M.  &  G.  390;  Butler  v.  Lowe,  10  Sim.  317. 

And  if  there  are  no  children  then  in  existence,  the  gift 
fails.  Mann  v.  Thompson,  Kay,  638;  Rogers  v.  Mutch,  10 
Ch.  D.  25. 
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6.  If  the  gift  is  to  A.  for  life,  then  to  children  who  attain  Ch»P-  xxiv. 
twenty-one,  the  class  will  be  fixed  as  regards  exclusion  at  the  Gift  to 
death  of  A.,  or  when  the  eldest  attains  twenty-one,  whichever  who^^tein 
is  last.     Clarke  v.  Clarke y  8  Sim.  59;  Robley  v.  Ridings,  11  tyenty-one 
Jur.  813 ;  Beckton  v.  BaHon,  27  B.  99  ;  5  Jur.  N.  S.  349 ;  In  interest. 

re  EmineVs  Estate ;  Emmet  v.  Emmet,  18  Ch.  D.  484 ;  In  re 
Knapp's  Settletnent,  (1896)  1  Ch.  91. 

7.  A  child  en  ventre  at  the  time  when  the  class  closes  is  children  «#* 
admitted  to  share,  even  though  the  word  **  living  "  or  **  born  "  the  diss  ^^ 
be  added  to  the  description.     Doe  v.  Clarke,  2  H.  Bl.  399;  ^^^^^ 
Clarke  v.  Blake,  2  B.  C.  C.  319 ;    Troiver  v.  Butts,  1  S.  &  St. 

181 ;   Bortoft  v.  Wadsivorth,  12  W.  R.  623 ;    In  re  Burrows ; 
Cleghom  v.  Burrows,  (1895)  2  Ch.  497. 

In  re  Gardiner;  Garratt  v.  Weeks,  20  Eq.  647,  is  not 
•consistent  with  the  other  authorities. 

Similarly,  when  there  is  a  gift  to  the  children  of  a  tenant 
for  life,  a  gift  over,  if  at  the  end  of  five  years  she  has  not  had 
a  child,  will  not  take  effect  if  she  then  has  a  child  en  ventre. 
Pearce  v.  Carrington,  8  Ch.  69. 

A  child  en  ventre  is  for  this  pui'pose  supposed  to  be  born  at  Case  of  child 
the  time  of  distribution;   if,  therefore,  supposing  it  to  have  before  but 
been  then  born,  it  would  have  b^n  illegitimate,  it  will  not  be  j^^^^ 
admitted  to  take,  notwithstanding  the  marriage  of  its  parents 
before  its  birth.    In  re  Corlass,  1  Ch.  D.  460.       ^^^ 

Possibly  a  child  en  ventre  would  not  be  inclUP  if  the 
language  used  is  **bom  and  living."  .Blasson  v.  Bkisson, 
2  D.  J.  &  S.  665. 


income. 


II.  As  Regards  Gifts  of  Income. 

Even  as  regards  personalty  the  rules  already  stated  do  not  Gifts  of 
apply  when  the  reason  for  their  application  does  not  exist. 
Thus,  under  a  gift  of  income  among  a  class  of  children  during 
their  lives  to  be  paid  on  their  attaining  twenty-one  years,  the 
class  is  not  ascertained  when  the  first  attains  twenty-one,  but 
a  child  bom  after  that  time  will  be  admitted.  In  re  Wenmotlis 
Estate ;  Wenmoth  v.  Wenmoth,  37  Ch.  D.  266 ;  see  In  re  Powell  ; 
Crosland  v.  Holliday,  (1898)  1  Ch.  227. 
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III.  As  Regards  Beal  Estate. 

Rules  as  to  The  principle  upon  which  the  rules  applicable  to  personalty 

for  ascertaining  the  class  of  takers  rest,  namely,  an  early 
distribution  of  the  estate,  does  not  apply  to  real  estate. 

Immediate  1.  As  to  the  eflfect  of  a  direct  devise  to  the  children  of  A. 

devise. 

the  cases  are  not  satisfactory. 

There  is  authority  for  saying  that  if  there  are  children 
living  at  the  testator's  death  those  children  alone  take,  to  the 
exclusion  of  afterborn  children. 

This  position  may  be  supported  either  on  the  ground  that, 
as  a  matter  of  construction,  a  devise  to  the  children  of  A. 
means  children  living  at  the  testator's  death,  or  on  the 
ground  that  such  a  devise  is  subject  to  the  old  rule  that  '^  no 
limitation  which  is  capable  of  taking  effect  at  the  common  law 
shall  be  construed  to  take  effect  as  an  executory  limitation  " 
(Challis'  Real  Property,  p.  96). 

If,  therefore,  there  are  children  living  at  the  testator's 
death,  the  limitation  can  take  effect  at  common  law,  and 
those  children  only  take. 

If  the  former  ground  is  the  correct  one,  afterborn  children 
cannot  take  even  if  there  are  no  children  living  at  the  testator's 
death.  If  the  latter  is  correct,  then,  if  there  are  no  children 
living  at  the  testator's  death,  the  de\ise  can  only  take  effect  as 
an  executory  devise,  and  all  afterborn  children  will  come  in. 

The  former  view  is  supported  by  Singleton  v.  GiWerty  1  Cox, 
68;  S.  C,  sub  nom.  Singleton  v.  Singleton,  1  B.  C.  C.  541,  n. ; 
Scott  V.  Harwood,  6  Mad.  332 ;  In  re  Powell ;  Crosland  v. 
HoUidaij,  (1898)  1  Ch.  227,  the  latter  by  Wild's  Case,  6  Bep. 
l6b  ;  Shepherd  v.  Ingram,  Amb.  448 ;  the  observations  of 
Downes,  C.J.  in  Crone  v.  Odell,  1  Ba.  &  Be.  449,  p.  468. 
See,  too,  the  arguments  in  Mogg  v.  Mogg,  1  Mer.  654,  676, 
682 ;  Weld  v.  Bradbury,  2  Vem.  705 ;  Fearne,  Cont.  Bem. 
532;  Shepherd's  Touchstone  by  Preston,  436.  In  Cook  v. 
Cook,  2  Vern.  545,  children  living  at  the  testator's  death  and 
afterborn  children  were  admitted  to  take.  But  the  case  is 
very  shortly  reported. 
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The  objection  to  the  former  view  is  that  it  puts  a  different   ci^*P-  xxiv. 
meaning  upon  the  same  words  as  applied  to  real  and  personal 
estate. 

In  accordance  with  the  latter  view  it  has  been  held  that  if 
there  are  no  children  living  at  the  testator's  death  all  children 
bom  after  his  death  will  be  admitted.  In  such  a  case  the 
devise  must  take  effect  as  an  executory  devise.  Shepherd  v. 
Ingram,  Amb.  448  (a  residue  of  real  and  personal  estate). 

If  the  devise  is  to  children  begotten  and  to  be  begotten,  the  Children  born 
devise  must  also  be  construed  as  executory,  so  as  to  let  in  all  i^om. 
the  children  whether  born  before  or  after  the  testator's  death. 
Mogg  V.  Mogg,  1  Mer.  654 ;   Eddowes  v.  Eddowea,  BO  B.  603  ; 
see  Gooch  v.  Gooch,  14  B.  565  ;   8  D.  M.  &  G.  366 ;    O'Hea  v. 
Slattery,  (1895)  1  Ir.  7. 

If  the  devise  is  to  trustees  upon  trust  for  the  children  of  A.  Deviae  of 

equitable 

in  such  a  way  as  to  give  the  children  equitable  estates,  it  estates. 
would  seem  on  principle  that  unless,  upon  the  proper  con- 
struction of  the  will,  children  means  only  children  living  at 
the  testator's  death,  all  children  ought  to  be  admitted,  but 
there  appears  to  be  no  authority  in  point. 

2.  A  devise  of  the  legal  estate  to  A.  for  life  with  remainder  Contingent 

^  remainder. 

to  a  class  of  children  is  governed,  in  the  case  of  wills  not 
executed,  revived  or  republished  after  the  2nd  of  August,  1877 
(40  &  41  Vict.  c.  33),  by  the  rules  of  law  applicable  to 
contingent  remainders ;  that  is  to  say,  only  those  children 
can  take  whose  interests  become  vested  before  the  determina- 
tion of  the  life  interest.  If  there  are  none  at  that  time  whose 
interests  have  become  vested  the  devise  in  remainder  fails. 
Rhodes  v.  Whitehead,  2  Dr.  &  Sm.  582 ;  Price  v.  Hall,  5  Eq. 
399 ;  Percival  v.  Percival,  9  Eq.  386 ;  Brackenhurij  v.  Gibbons, 
2  Ch.  D.  417  ;  CunUfe  v.  Brancker,  3  Ch.  D.  393. 

An  ordmary  devise  to  a  tenant  for  life  with  remainder  to  his 
children  who  attain  twenty-one  comes  within  this  rule  and  goes 
to  those  children  only  who  have  attained  twenty-one  at  the 
death  of  the  tenant  for  life. 

By  the  Contingent  Kemainders  Act,  1877  (40  &  41  Vict.  c.  33),  Contingent 

•  i   .  .1  Remainders 

it  IS  enacted : —  Act. 

**  Every  contingent  remainder,  created  by  any  instrument 
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Chap.  zxiY.  executed  after  the  passing  of  this -Act  (2nd  Aupfust,  1877),  or 
by  any  will  or  codicil  revived  or  republished  by  any  will  or 
codicil  executed  after  that  date,  in  tenements  or  hereditaments 
of  any  tenure  which  would  have  been  valid  as  a  springing 
or  shifting  use  or  executory  devise  or  other  limitation^  had 
it  not  had  a  sufficient  estate  to  support  it  as  a  contingent 
remainder,  shall,  in  the  event  of  the  particular  estate  deter- 
mining before  the  contingent  remainder  vests,  be  capable 
of  taking  effect  in  all  respects  as  if  the  contingent  remainder 
had  originally  been  created  as  a  springing  or  shifting  use 
or  executory  devise  or  other  limitation." 

A  doubt  has  been  suggested  whether  the  Act  applies  where 
the  remainder  has  become  vested  in  one  member  of  a  class, 
as  in  such  a  case  it  cannot  be  said  that  the  particular  estate 
has  determined  **  before  the  contingent  remainder  vests  " 
(Williams  on  Seisin,  pp.  205—208). 

There  is  at  present  no  authority  as  to  the  effect  of  the 
Act  upon  the  question  of  ascertaining  the  class  to  take. 

3.  A  devise  after  a  life  interest  to  a  class,  if  the  devise 
to  the  class  is  to  be  construed  as  an  executory  devise,  includes 
all  members  of  the  class  who  satisfy  the  description  whenever 
they  may  be  born,     hlcu-liman  v.  Fysh,  (1892)  3  Ch.  209. 


Who  are 
included 
under  execu 
lory  devise. 


IV.  Class  to  Take  in  Default  of  Appointment. 


At  what  time 
the  class  to 
take  in 
default  of 
appointment 
is  to  be  fixed. 


When  there  is  a  gift  to  children,  as  A.  may  appoint,  with  no 
gift  in  default  of  appointment,  and  no  appointment  is  made, 
similar  rules  apply  as  to  the  period  at  which  the  class  is  to  be 
ascertained. 

1.  A  direct  gift  to  children,  as  A.  may  appoint,  goes 
apparently  to  all  the  children  living  at  the  death  of  the 
testator,  to  the  exclusion  of  those  born  afterwards,  though 
before  the  death  of  A.      Coleman  v.  Snpnour,  1  Ves.  Sen.  209. 

2.  A  gift  to  A.  for  life,  with  remainder  to  his  children  as  he 
shall  appoint,  goes  to  all  the  children  born  in  the  testator's 
lifetime  and  coming  into  being  before  A.'s  death.  Crone  v. 
OdeU,  1  Bu.  iSt  Be.   449 ;  3  Dow,   68 ;    Norman  v.  Norman, 
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Bea.  430;  Pattison  v.  Pattison,  19  B.  688;  Lambert  v.  Thwaites,    Chap.  xxiv. 
L.  R2Eq.  151.  ~ 

3.  If  the  only  gift  is   through   the  power,   so   that   the  Cauewhen 

the  only  ^ft 

children  take  by  implication  only,  in  default  of  appointme;it,  is  through 
the  rules  are  the  same.  *'^'  ^^'^'• 

Thus,  where  there  is  a  power  to  A.  to  dispose  of  certain 
property  among  children,  the  gift,  in  default  of  appointment, 
goe§  to  those  born  at  the  testator's  death,  to  the  exclusion 
of  those  born  subsequently.     Longmore  v.  Broom,  7  Ves.  124. 

And  where  the  gift  is  to  A.  for  life,  and  then  to  dispose  of 
the  capital  among  his  children,  all  children  born  before  A.'s 
death  take  a  share.     Grieveson  v.  Kirsopp,  2  Kee.  653. 

4.  If  the  donee  of  the  power  and  the  tenant  for  life  are 
different  persons,  and  the  donee  dies  before  the  tenant  for  life, 
the  class  is  ascertained  at  the  death  of  the  latter.  White's 
TrvstSy  Johns.  656. 

And,  apparently,  if  there  is  anything  to  show  that  personal 
enjoyment  by  the  beneficiaries  was  intended,  those  dying 
before  the  tenant  for  life  would  be  excluded.  White's  Tinists, 
supra  ;  Carthew  v.  Enraght,  20  W.  E.  743  ;  In  re  Phene's 
Trusts,  5  Eq.  346. 

At  what  time  the  class  would  be  ascertained  if  the  donee 
of  the  power  survives  the  tenant  for  life  is  uncertain ;  though 
by  analogy  to  the  case  of  a  direct  gift  it  seems  it  would  be 
ascertained  at  the  death  of  the  tenant  for  life,  and  not  of  the 
donee  of  the  power. 

5-  When  there  is  a  direct  vested  gift  to  children  as  A.  shall  Power  to 
appoint,  the  fact  that  the  power  is  to  appoint  by  deed  or  will,  deed  or  will, 
or  by  will  only,  will  not  affect  the  class  to  take  in  default  of 
appointment.     Casterton  v.  Sutherland,  9  Ves.  445  ;   Falkner 
V.  Lord  Wynfordy  15  L.  J.  Ch.  8 ;  Lambert  v.  Thwaites,  L.  E. 
2  Eq.  151,  see  Winn  v.  Femvick,  11  B.  438,  there  discussed. 

6.  If  the  only  gift  is  through  the  power,  and  a  gift  can  be 
implied  in  favour  of  the  objects  of  the  power,  only  those 
will  take  by  implication  in  default  of  appointment  who  could 
have  taken  under  the  power ;  and,  therefore,  if  the  power  is 
testamentary,  only  those  who  survive  the  donee  can  take 
in  default  of  appointment.     Cniwys  v.  Colman,  9  Ves.  319 ; 
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Chap.  XXIV.    Walsh  v.   Wallinper,  2   K.  &  M.  78 ;  Kennedy   v.  Kingston, 

2  J.  &  W.  431 ;  Reid  v.  Reid,  25  B.  469  ;  Freeland  v.  Pearson, 

3  Eq.  658 ;  In  re  SusannVs  Trusts,  47  L.  J.  Ch.  65 ;  Sinnott 
V.  Walsh,  5  L.  K.  Ir.  27 ;  Moore  v.  FfoUiot,  19  L.  E.  Ir.  499 ; 
see  Brown  v.  Pocock,  6  Sim.  257,  where  it  does  not  appear 
from  the  report  whether  the  wife  survived  her  husband  or 
not ;  see  L.  K.  2  Eq.  157. 

And  if  at  the  death  of  A.  a  power  is  given  to  B.  to  divide 
the  property  among  the  testator's  children,  and  all  the 
children  die  in  A.'s  lifetime,  before  the  power  became  exer- 
cisable, no  gift  to  the  children  can  be  implied.  Half  head  v. 
Shepherd,  28  L.  J.  Q.  B.  249. 

7.  On  the  other  hand,  if  the  gift  is  to  such  children  of  A. 
as  he  shall  by  any  writing  appoint,  all  his  children,  whether 
or  not  they  survive  prior  tenants  for  life  or  their  own  parent, 
are  entitled  to  share.     Wilson  v.  Duguid,  24  Ch.  D.  244. 

V.  Effect  of  Words  of  Futurity. 
How  far  Mere  words  of  futurity  as,  for  instance,  a  gift  to  the  children 

words  of 

futurity  affect  that  may  be  born,  will  not  extend  the  class.     Storrs  v.  Benhotc, 

ruie^  fo^*"^  2  M.  &  K.  46  ;  8  D.  M.  &  G.  390  ;  Toivnsend  v.  Earhj,  3  D.  F. 

c^^ti  toke  *  <^-  1 5  8®^  aihhons  V.  Gibbons,  6  App.  C.  471. 

under  a  gift  Where  the  words  are  **  born  or  to  be  born,*'  the  rules  appear 

to  children.  .      , 

to  be : — 
Children  born        i^  When  the  gift  is  after   a   life  estate,  such  words  will 

or  to  be  bom.  " 

not  extend  the  class.  Sprackling  v.  Ranter,  1  Dick.  344 ; 
Whitbread  v.  *S/.  John,  10  Ves.  152 ;  Parsons  v.  Justice, 
34  B.  598. 

In  Scott  V.  Earl  of  Scarborough,  1  B.  154,  the  class  was 
extended  on  the  gi'ound  that  the  words  were  **  now  bom  or 
who  shall  hereafter  be  born  during  the  lifetime  of  their  respec- 
tive parents."  But  these  words  are  only  the  expression  "all 
the  children"  writ  large.  There  were,  however,  expressions 
in  the  will  sufficient  to  support  the  decision. 

On  the  other  hand,  in  Parsons  v.  Justice,  34  B.  598,  no  eflfect 
was  given  to  a  direction  that  no  child  should  be  excluded 
in  consequence  of  any  other  child  attaining  a  vested  interest. 
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2.  The  rule  is  the  same  where  ^the  gift  is  to  children  now   C^*P- 
bom  or  who  may  be  born  hereafter  who  shall  attain  twenty- 
one.     Iredell  v.  Iredell,  25  B.  485 ;    Bateinan  v.  Gray,  29  B. 
447  ;  6  Eq.  215. 

3.  In  the  case  of  a  direct  gift  of  personalty  to  children,  the 
words  "  now  bom  or  to  be  bom  hereafter  "  would  probably  be 
held  to  be  intended  to  refer  to  children  born  between  the  date 
of  the  will  and  the  death.     DicLs  v.  De  Livera,  5  App.  C.  123. 

For  the  meaning  of  the  words  **born  in  due  time"  see  In 
re  WasB;  Marshall  v.  Mason,  W.  N.  1882,  158. 

i.  If  the  gift  is  of  a  legacy  to  each  of  the  children  begotten 
or  to  be  begotten,  the  class  will  not  be  extended  beyond  the 
testator's  death,  as  not  merely  the  distribution  of  what  the 
children  are  to  take,  but  of  the  whole  estate  of  the  testator, 
would  be  indefinitely  postponed.    Butler  v.  Lowe,  10  Sim.  817. 
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CHAPTER  XXV. 


MEANING    OF    WORDS    DESCRIPTIVE    OF    RELATIONSHIP. 


I.  Nephews  and  Nieces. 


Chap.  XXY. 

Nephews  and 
nieces  mean 
primd  facie 
children  of 
brothers  and 
sisters. 


In  what  cases 
a  wife's 
nephew  may 
take. 


Nephews  and  nieces  mean  primd  fade  the  children  of 
brothers  and  sisters,  including  those  of  the  half-blood. 
Falkner  v.  Btttler,  Amb.  514 ;  Grieves  v.  Ratvley,  10  Ha.  63 ; 
Cotton  V.  Scarancke,  1  Mad.  45  :  see  Brigg  v.  Brigg,  33  W.  E. 
454 ;  In  re  Reed,  57  L.  J.  Ch.  790 ;  86  W.  R.  682. 

The  meaning  of  the  word  will  not  be  enlarged  where  the 
gift  is  to  each  of  the  present  nieces  of  A.,  who  had  only  one 
niece  of  the  first  degree  living  at  the  date  of  the  will. 
Crook  V.  Whitley,  7  D.  M.  &  G.  490. 

The  fact  that  the  gift  is  to  ^'  nephews,  descendants  of  my 
brothers,"  will  not  enlarge  the  class.  Williamson  v.  Moore, 
10  W.  R.  586. 

The  fact  that  a  great-niece  or  a  wife's  niece  has  been  pre- 
viously  called  a  niece  will  not  enlarge  the  meaning  of  the  word. 
Shelleif  V.  Bi^er,  Jac.  207 ;  Thompson  v.  Robinson,  27  B.  486 ; 
Smith  V.  Liddiard,  8  K.  &  J.  252 ;  Wells  v.  Welis,  18  Eq.  504 ; 
MeiriU  v.  Morton,  17  Ch.  D.  382. 

Nor  will  a  gift  to  my  great-nephew,  and  such  other  of  my 
nephews  and  nieces  as  shall  be  living  at  my  death.  Blower's 
Trusts,  11  Eq.  97  ;  6  Ch.  351. 

But  if  the  testator  has  at  the  date  of  his  will  and  death  no 
nephews  and  nieces  of  his  own,  and  there  are  nephews  and 
nieces  of  his  wife,  they  will  take,  though  he  may  have  had 
brothers  and  sisters  living  at  the  date  of  his  will.  Hogg  v. 
Cook,  32  B.  641 ;  Sherratt  v.  Mmintfield,  15  Eq.  805  ;  8  Ch. 
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928;   see  Adney  v.  Greatrex,  17  W.  E.  637;   In  rn  Fish;    ^*Pi^^-_ 
Inghavi  v.  Rayner,  (1894)  2  Ch.  88. 

The  words  **  nephews  and  nieces  on  both  sides  "  include 
a  wife's  nephew.  Frogley  v.  PhiUips,  30  B.  168;  3  D.  F. 
&  J.  466. 

If  a  great-nephew  is  referred  to  as  taking  a  share  of  a 
gift  to  nephews  and  nieces,  the  words  will  be  held  to  include 
grand-nephews  and  grand-nieces.  Weeds  v.  BristoWy  L.  R. 
2  Eq.  833. 

And  if  the  testator  expressly  defines  a  niece,  as  ''my  niece, 
daughter  of  my  nephew,"  nephews  and  nieces  will  include 
grand-nephews  and  grand-nieces.   James  y.  Smith,  14  Sim.  214. 

A  bequest  to  "male  nephews  '*  has  been  held  to  include  only 
sons  of  brothers.     Lucas  v.  Ctiddy,  I.  R.  10  Eq.  514. 

II.  Cousins. 

The  word  cousins  means  primarily  children  of  uncles  and  Coumiw. 
aunts.     Sanderson   v.  Bayley,   4   M.  &  Cr.  56 ;    Caldecotf  v. 
Harnson,  9  Sim.  457 ;  Stoddart  v.  Nelson,  6  D.  M.  (Sc  G.  68 ; 
Stevenson  v.  Abingdon,  31  B.  305  ;  Burbey  v.  Burbey,  9  Jur. 
N.  S.  96. 

Second  cousins  are  persons  who  have  the  same  great  grand-  Second 
father  or   great-grandmother,  and  will  not  therefore  include 
first   cousins   once   removed.     Corporation   of  Bridgnorth  v. 
Collins,  15  Sim.  641;  In  re  Parker;  Bentham  v.  Wilson,  50 
L.  J.  Ch.  639 ;  15  Ch.  D.  528 ;  17  Ch.  D.  262. 

But  if  there  are  no  second  cousins  the  term  will  include  all 
within  the  same  degree  of  relationship,  unless  there  is  an 
intention  to  exclude  first  cousins  twice  removed,  for  instance, 
by  a  substitutionary  gift  to  the  children  of  second  cousins  who 
had  died.  Slade  v.  Fooks,  9  Sim.  386  ;  In  re  Bonner ;  Tucker 
V.  Good,  19  Ch.  D.  201. 

In  a  gift  to  "  first  and  second  cousins,"  the  words  will  have  First  and 
their  strict  meaning,  unless  there  is  something  to  show  that  ^q^m. 
the  testator  is  not  using  them  in  their  proper  sense.    In  re 
Parker ;.  Bentham  v.  Wilson,  15  Ch.  D.  528,  where  Mayott  v. 
Mayott,  2  B.  C.  C.  125,  is  explained,  and  Charge  v.  Goodyer, 

T.W.  U 
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8  EusB.  140 ;  Silcox  v.  Belly  1  S.  &  St.  301,  are  disapproved ; 
see  Wilks  v.  Bannister,  30  Ch.  D.  512. 

**  Cousin  "  may  include  the  wife  of  a  cousin.    In  re  Taylor; 
Cloak  V.  Hammond,  34  Ch.  D.  255* 


Qrand- 
children. 


III.  Grandchildren. 

Similarly,  grandchildren,  unless  explained  by  the  context, 
will  not  include  great-grandchildren.  Oxford  v.  ChurchiU, 
3  V.  &  B,  59. 

But  if  the  gift  is  to  grandchildren  herein  named,  a  great- 
grandchild who  has  previously  been  called  grandchild  may 
take.     HiLSsey  v.  Berkeley,  2  Ed.  194. 


Issue. 


Exceptions. 


In  wbat  cases 
issue  means 
children. 


IV.  Issue. 

A  bequest  to  issue  as  purchasers  goes  to  all  issue,  children, 
grandchildren,  &c.,  as  joint  tenants,  and  all  come  in  who  are 
in  existence  at  the  time  of  vesting  in  possession.  Davenport  v. 
Hmbury,  8  Ves.  257 ;  Freeman  v.  Parsley,  3  Ves.  421 ; 
Maddock  v.  Legg,  25  B.  531 ;  Weldon  v.  Hoyland,  4  D.  F.  &  J. 
564 ;  Hobgen  v.  Neale,  11  Eq.  48. 

And  in  the  case  of  a  devise  of  realty,  all  such  issue  take  as 
joint  tenants  for  life,  or  in  fee,  according  as  the  will  dates 
before  or  since  the  Wills  Act.  Cook  v.  Cook,  2  Vem.  545 ; 
Mogg  V.  Mogg,  1  Mer.  654,  689  ;  Dalzell  v.  Welch,  2  Sim.  319. 

1.  In  the  case  of  realty,  however,  this  construction  will  be 
excluded  if  there  is  a  general  intention  manifest  to  keep  the 
estates  together  in  a  single  line  of  enjoyment,  in  which  case 
the  estates  will  devolve  according  to  the  rule  in  Mandevilie's 
Case.  AUgood  v.  Blake,  L.  R,  7  Ex.  339 ;  ib.  8  Ex.  160 ;  and 
see  Whitehck  v.  Heddon,  1  B.  &  P.  243. 

2.  The  generality  of  the  word  issue  will  be  restrained  if  the 
testator  explains  that  he  meant  by  issue  children. 

a.  This  will  be  the  case  if  the  word  issue  is  coupled  with 
father  or  mother  or  parent :  for  instance,  if,  in  a  substitutional 
gift  to  issue,  the  issue  are  directed  to  take  their  parent's  share. 
Sibley  v.  Perry,  7  Ves.  522 ;  Pruen  v,  Osborne,  11  Sim.  132 ; 
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Smith  V.  Horsfall,  25  B.  628 ;  Stevenson  v.  Abingdon,  81   B.     Cliap.  XXV. 
805 ;  Mdcgregor  v.  Macgregor,  1  D.  F.   k  J.  68 ;  Martin  v. 
Holgate,  L.  E.  1  H,  L.  175 ;  Bryden  v.   Willett,  7  Eq.  472 ; 
Heasnian  v.  Pearse,  7  Ch.   275 ;  In  re  Jiidd's  Trusts,  W.  N. 
1884,  206 ;  see,  however,  Ralph  v.  Carrick,  11  Ch.  D.  878. 

This  rule  applies  to  a  deed.    Barracloiujh  v.  Shillito,  82 
W.  E.  875.. 

If,  however,  the  word  parent  is  not  used  in  the  sense  of  the 
first  taker,  whose  share  the  issue  are  to  take  by  substitution 
but  in  what  might  be  called  a  sliding  sense,  so  as  to  denote 
child,  grandchild,  great-grandchild,  and  so  on,  it  will  not 
have  the  effect  of  cutting  down  issue  to  children.  See  Ross  v. 
Ross,  20  B.  645,  where  the  testator  distinguished  between 
a  parent's  share  and  a  child's  share,  children  being  the 
first  takers. 

The  fact  that  there  is  a  gift  over  in  default  of  issue  of  the  Kffect  of  a 
first  takers  affords  an  argument  against  construing  issue  as  default  of 
equivalent  to  children,  though  it  is  not  in  itself  conclusive.  ^^^^' 
See  cases  sypj*a  cit.;  Re  KavanagKs  Will,   18   Ir.  Ch.  120; 
Conie's  WiU,  82  B.  426. 

But  if  the  gift  over  is  not  merely  in  default  of  issue  but  in  c^ift.  over  in 
•default  of  "children  or  issue,"  it  would  seem  that  the  word  children  or' 
issue  cannot  be  restricted,  though  the  issue  are  directed  to  take  ""^®' 
only  a  parent's  share.     Ross  v.  Ross,  20  B.  645  ;  Ralph  v. 
Carrick,  11  Ch.  D.  878,  888. 

h.  Issue  of  issue  must  mean  issue  of  children,  if  not  children  issue  of  issue. 
of  children.     Pope  v.  Po2)e,  14  B.  598  ;   WiUiams  v.   Teale, 
€   Ha.   289  ;    Heasman    v.  Pearse,   7    Ch.    275  ;    Livesay   v. 
Walpole,  28  W.  E.  825. 

So,  too,  children  of  issue  will  mean  children  of  children. 
Fairfield  v.  BttsheU,  82  B.  158. 

c.  In  a  marriage  settlement  or  in  a  settlement  by  will  made  issue  of  tie 

•on  marriage  of  a  legatee,  limitations  in  favour  of  the  **  issue  settiemeut. 

of  the  marriage "  would  probably  be  confined  to  children. 

In  re  Dixon's  Trusts,  I.  E.  4  Eq.  1 ;   In   re  Denis's  Trusts, 

I.  E.  10  Eq.  81 ;  In  re  Biron,  1  L.  E.  Ir.  258 ;  Harris  v. 

Loftus,    (1899)    1  Ir*  491 ;    see   Donoghue  v.    Brooke,  I.    E. 

«  Eq.  489. 

u  2 
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Chap.  ZXY. 


Issue  lawfully 
begotten. 


Effect  of 
gift  orer. 


Explanatory 
reference. 


No  rule  tbat 
if  issue  once 
means  children 
it  always 
means 
children. 


As  to  the  meaning  of  legal  issue  by  marriage  in  a  will,  see 
Reed  v.  Braithwaite,  11  Eq.  514. 

The  words  issue  lawfully  begotten  of  a  person  will  not 
confine  issue  to  children.  Hayden  v.  Wiltshire,  3  T.  E.  372 ; 
Evaiis  V.  Jones,  2  Coll.  616. 

d.  If  after  a  gift  to  issue  the  testator  adds,  '^  and  if  but  one 
then  to  such  only  child,"  issue  will  mean  children*  Goldk  v. 
Greaves,  14  Sim.  848 ;  Carter  v.  Bentall,  2  B.  661 ;  Bri/den  v. 
WiUett,  7  Eq.  472 ;  In  re  Hojildns'  Trusts,  9  Ch.  D.  181 ; 
In  re  Biron,  1  L.  E.  Ir,  268 ;  see  In  re  Headers  Trusts^ 
7  L.  E.  Ir.  51. 

e.  In  a  gift  to  the  issue  of  a  tenant  for  life  and  their  heirs, 
followed  by  a  gift  over  if  the  tenant  for  life  dies  without  children, 
issue  means  children.     Morcfan  v.  Thoinus,  9  Q.  B.  D.  643. 

/.  The  testator  may  explain  what  he  meant  by  issue,  for 
instance,  by  adding  after  a  gift  to  issue  the  words  "  child  or 
children  "  or  "whether  sons  or  daughters"  (a) ;  or  by  referring 
to  a  gift  in  favour  of  issue  as  being  a  gift  in  favour  of  children  (h). 
Horsepool  v.  Watson,  8  Ves.  383;  Farrant  v.  Nichols,  9  B. 
827  (a) ;  Macgreffor  v.  Macgregor,  1  D.  F.  &  J.  68 ;  Baker  v. 
Bayldon,  31  B.  209  (ft). 

//.  It  has  been  said  by  Lord  St.  Leonards,  referring  to  the 
meaning  of  the  word  issue,  "  It  is  a  well  settled  rule  of  con- 
struction and  one  to  which,  from  its  soundness,  I  shall  always 
strictly  adhere,  never  to  put.  a  different  construction  on  the 
same  word  where  it  occurs  twice  or  oftener  in  the  same  settle- 
ment unless  there  appear  a  clear  intention  to  the  contrary." 
Ridgeway  v.  Munkittrick,  1  Dr.  &  War.  84,  93 ;  see  Roche  v. 
Roche,  2  J.  &  Lat.  561,  568. 

The  so-called  rule  is  perhaps  incautiously  expressed.  It 
cannot  mean  that  if  issue  is  once  used  in  a  context  which 
shows  that  it  means  children,  it  must  always  have  that 
meaning  where  there  is  no  such  context.  Looking  at  the  case 
in  which  the  rule  was  laid  down,  the  true  meaning  of  the  rule 
probably  is  that  if  upon  the  whole  will  the  Court  comes  to  the 
conclusion  that  the  testator  uses  the  word  issue  as  equivalent 
to  children,  it  must  have  that  meaning  wherever  it  occurs. 
Edwards  v.  Edwards,  12  B.  97 ;  Rhodes  v.  Rhodes,  27  B.  413  ; 
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Foster  v.  WyhmnUy  I.  R.  11  Eq.  40;  In  re  Harrison's  Estate,    C?!iap.xXT. 
8  L.  R.  Ir.  114 ;  In  re  Birks  ;  Kenyon  v.  Birks,  (1899)  1  Ch. 
708 ;  rev.  (1900)  1  Ch.  417. 

The  fact  that  the  testator  uses  the  words  issue  and  children  issne  and 
interchangeably  is  strong  evidence   that  by  issue  he  means  ^j^  ^n^er- 
children.     Cases  supra;  Benn  v.  Dixon,  16  Sim.  21.  changeably. 

But  the  fact  that  in  giving  a  power  of  appointment  to  a  Wheniasue 
daughter  the  words  issue  and  children  are  used  synonymously,  children, 
while  in  giving  a  power  to  a  son  over  other  property  the  word 
issue  only  is  used  (a) ;  that  in  one  place  issue  is  used  in  a  gift 
over  upon  death  under  twenty-one  without  issue  of  certain 
infants,  where  it  must  mean  children  {h) ;  that  there  is  a  gift  to 
the  issue  and  another  gift  to  the  children  of  the  same  tenant 
for  life  (c) ;  that  half  the  estate  is  given  after  the  death  of  the 
tenant  for  life  to  her  issue,  which  is  explained  to  mean 
children,  and  the  other  half  is  given  over  on  her  death  without 
issue,  nothing  being  given  to  the  issue  {d) ;  that  a  power  to 
appoint  to  issue  is  followed  by  a  gift  in  default  of  appointment 
to  issue  which  is  interpreted  to  mean  children  (e),  is  not 
sufficient  to  show  that  issue  is  always  used  as  equivalent  to 
children.  Dalzell  v.  Welch,  2  Sim.  819  (a) ;  Head  v.  Randall, 
2  Y.  &  C.  C.  231  (h) ;  Waldron  v.  Boulter,  22  B.  284 ;  Hedges  v. 
Harpur,  9  B.  479  ;  8  De  G.  &  J.  129 ;  Re  Corbie's  WiU,  82  B. 
427  ((•) ;  Carter  v.  Bentall,  2  B.  661 ;  see  Caulfield  v.  Maguire, 
2  J.  &  Lat.  176  (d) ;  In  re  Warren's  Trusts,  26  Ch.  D.  208  (e)) 
see  WiUianis  v.  Teale,  6  Ha.  289. 

When  the  gift  to  issue  is  substitutional,  the  class  of  issue  is  At  what  time 
not  to  be  ascertained  once  for  all  at  the  death  of  the  parent,  issne  is  to  be 
but  it  will  include  persons  subsequently  born  before  the  period  "^S^^  ^^ 
of  distribution.     In  re  Sihlvy's  Trusts,  5  Ch.  D.  494 ;  In  re  tional  gift. 
Jones's  Estate ;  Hume  v.  Lloyd,  47  L.  J.  Ch.  775 ;  overruling 
Hohgen  v.  Xeale,  11  Eq.  48. 

In  the  case  of  a  gift  in  remainder  to  issue  the  same  rule 
applies;  that  is  to  say,  all  the  issue  born  at  the  testator's  death 
and  coming  into  being  before  the  death  of  the  tenant  for  life 
are  admitted.     Surridgr  v.  Clarkson,  14  W.  R.  979. 

If  the  ffift  is  to  several  for  life,  and  then  to  their  issue,  with  in  the  case    < 
cross-remainders  between  them,  the  class  of  issue  to  take  remainden. 
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under  the  cross-remainders  is  fixed  once  for  all  at  the  death 
of  the  parent,  who  is  tenant  for  life,  and  not  at  the  death  of 
the  tenant  for  life  dying  without  issue.  In  re  Ridgels  Tmsts, 
7  Ch.  665. 


Descendants. 


V,  Descendants. 

Descendants  means  iwimd  facie  all  descendants  living  at  the 
time  of  distribution,  and  apparently  they  take  per  capita, 
Crossley  v.  Clare,  Amb.  397 ;  3  Sw.  320 ;  Butler  v.  Stratton, 
3  B.  C.  C.  367 ;  lie  Mower;  Mathenon  v.  Goodtn/u,  62  L.  T. 
216  ;  63  L.  T.  201. 

But  the  expression  "descendants  or  representatives" 
imports  a  distribution  per  ntirpea.  Rowland  v.  Gorsnwh, 
2  Cox,  187. 

The  word  descendants  requires  a  stronger  explanatory  con- 
text to  confine  it  to  children  than  the  word  issue.  For 
instance,  a  direction  that  descendants  are  to  take  a  parent's 
share  would  not  limit  the  class  to  children.  Ralph  v.  Cartick, 
11  Ch.  D.  873. 

It  would  seem  that  the  term  descendants,  when  used  as  a 
word  of  purchase,  and  coupled  with  a  gift  to  the  ancestor,  has 
a  substitutional  and  representative  sense,  so  that  in  a  gift  to 
several  and  their  descendants,  descendants  would  not  take 
in  competition  with  their  ancestor.  Tucker  v.  Billing,  2  Jur. 
N.  S.  488 ;  and  perhaps  Jones  v.  Price,  6  Sim.  265,  may  be 
supported  on  this  principle.  See,  too.  Smith  v.  Pepper,  27 
B.  86 ;  Best  v.  Stonehewer,  34  B.  66 ;  2  D.  J.  &  S.  537. 

A  power  to  appoint  to  descendants  does  not  authorise  an 
appointment  to  the  legal  personal  representative  of  a  descendant 
though  he  may  happen  also  to  be  a  descendant.  In  re  ASnsanni's 
Trust,  26  W.  R.  93  ;  47  L.  J.  Ch.  65. 


Offspring. 


VI.  Offspring. 

Offspring    without    explanatory    context    means    children. 
Tabuleau  v.  Nixon,  W.  N.  1899,  115. 
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VII.  Relations. 

The  words  "  nearest  relations  "  explain  themselves,  and  no  Neaiest 
reference  to  the  statute  is  necessary  to  determine  the  persons  m^nsnezt 
to  take.     Smith  v.  Campbell,  19  Ves.  400 ;  Brandon  v.  Brandon,  ^^  ^^°- 
8   Sw.  812 ;    Re  Nash ;   Prall  v.  Bevan,   71  L.  T.  6.     See 
Goodinge  v.  Goodinge,  1  Ves.  Sen.  281  ;  Edge  v.  Sal'ishn-y, 
Amb.  70. 

But  the  terms  *'  relations  "  or  "  near  relations  '*  or  "  friends  Relations, 
and  relations"  or  '^ relations  or  friends"  are  of  indefinite 
meaning,  and  the  Courts,  when  compelled  to  determine  the 
persons  to  take,  have  restricted  them  to  relations  capable  of 
taking  within  the  Statutes  of  Distribution,  both  as  regards 
realty  and  personalty.  Gover  v.  Mainwaring,  2  Ves.  Sen.  86, 
110 ;  IVhitehorn  v.  Hanis,  2  Ves.  Sen.  627 ;  Walter  v. 
Maunde,  19  Ves.  424;  Thwaites  v.  Over,  1  Taunt.  268; 
Salusbury  v.  Denton,  8  K.  &  J.  629  ;  Re  Caplin's  Will, 
2  Dr.  &  Sm.  627. 

The  persons  pointed  out  by  the  statute  take  per  capita,  and 
not  in  the  proportions  fixed  by  the  statute,  and  as  joint 
tenants  unless  they  take  by  implication  from  a  distributive 
power,  when  they  take  as  tenants  in  common.  2'iffin  v. 
Longman,  16  B.  275 ;  Eagles  v.  Le  Breton,  16  Eq.  148 ; 
In  re  Patterson;  Dunlop  v.  Greer,  (1899)  1  Ir.  824. 

But  they  take  in  the  proportion  directed  by  the  statute 
where  the  gift  is  to  relations,  share  and  share  alike,  as  the 
law  du'ects.     Fielden  v.  AshwoHh,  20  Eq.  410. 

A  power  to  select  relations  extends  to  relations  generally.  Power  to 
Harding  v.  Glyn,  1  Atk.  469;  5  Ves.  501.  "^^'^'• 

But  a  power  to  distribute  does  not,  and  in  default  of 
appointment  the  Court  will  restrict  the  relations  to  those  who 
can  take  under  the  statute.  Lord  Selborne's  Act  (87  &  88 
Vict.  c.  87)  has  not  altered  the  law  in  this  respect.  Pop.  v. 
Whitcombe,  8  Mer.  689 ;  Grant  v.  Lynam,  4  Buss.  292 ;  Re 
Caplin's  Will,  2  Dr.  &  Sm.  527 ;  Laulor  v.  Henderson,  I.  E, 
10  Eq.  160 ;  In  re  Deakin ;  Starkey  v.  Eyres,  (1894)  8  Ch.  666 ; 
In  re  Patterson ;  Dunlop  v.  Greer,  (1899),  1  Ir.  324. 
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When  the 
chua  to  take 
under  a  gift 
to  relations 
is  to  be 
ascertained. 


Gift  to  sach 
rebitions  as 
sarvire  the 
tenant  for  life. 


Where  the 
tenant  for  life 
is  sole  next  of 
kin  at  the 
date  of  the 
will  and  death. 


Of  course,  the  testator  may,  by  explanatory  words,  extend 
the  word  relations  to  persons  not  within  the  statute.  Devisjne 
V.  Melliah,  5  Ves.  629 ;  Hibbert  v.  HibheH,  16  Eq.  372.  See 
Bennett  v.  Honywood,  Amb.  708. 

As  to  the  effect  of  a  power  to  the  wife  to  appoint  to  her 
relations  where  she  was  illegitimate  and  childless,  see  In  re 
Deakin ;  Starkey  v.  Eyres,  supra. 

Prbmtfarie  the  class  of  relations  to  take  is  to  be  ascertained 
at  the  death  of  the  propositus. 

Therefore,  where  the  gift  is  immediate  or  in  remainder  to 
the  testator's  relations,  after  gifts  to  persons  who  are  some 
of  the  next  of  kin,  his  next  of  kin  at  his  death  alone  take. 
Rayner  v.  Mowbray,  3  B.  C.  C.  234;  Masters  v.  Hooper^ 
4  B.  C.  C.  207 ;  Pearce  v.  Vincent,  1  Cr.  &  M.  698  ;  2  M.  &;  K. 
800 ;  2  Sc.  347 ;  2  Bmg.  N.  C.  328  ;  2  Kee.  230 ;  see  Eagles  v. 
Le  Breton,  16  Eq.  148,  where  there  is  a  discrepancy  between 
the  head-note  and  the  judgment;  see  42  L.  J.  Gh.  362.  See 
Stert  V.  Platd,  5  Bing.  N.  C.  434. 

If  the  gift  is  to  such  relations  as  survive  the  tenant  for 
life  the  class  is  ascertained  at  the  death  of  the  ancestor, 
while  those  who  die  before  the  tenant  for  life  are  excluded. 
Blsliop  V.  Cappel,  1  De  G.  &  S.  411 ;  lie  Nash ;  Prall  v. 
Becan,  71  L.  T.  6. 

The  term  relations,  however,  has  not  the  same  direct 
reference  to  the  death  of  the  propositus  as  heirs  or  next 
of  kin,  and  therefore,  where  there  is  a  gift  to  A.  either  for 
life  with  remainder  to  her  children,  or  to  A.  absolutely, 
followed  by  a  gift  over,  if  A.  dies  without  issue,  to  the 
testator's  relations,  and  A.  is  the  sole  next  of  kin  at  the 
date  of  the  will-  and  death,  the  class  will  be  ascertained  at 
A.'s  death.  Marsh  v.  Marsh,  1  B.  C.  C.  293 ;  Jones  v.  Colbcck, 
8  Ves.  38;  Lfes  v.  Masscy,  3  D.  F.  &  J.  113;  see  post^ 
p.  310  seq. 

And  the  testator  may  himself  fix  the  time  at  which  his 
relations  are  to  be  ascertained;  for  instance,  by  directing  his 
relations  to  be  advertised  for  at  the  death  of  a  tenant  for 
life,  and  giving  the  property  to  such  of  them  as  claim  within 
two  months  after  such  advertisements.      Tiffin  v.  Longman, 
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16  B.  275  ;    see  He  Xash ;  Prall  v.  Biran,  71  L.  T.  5,  where    Chap,  xxv. 
the  case  is  doubted. 
Where  there  is  a  power  to  appoint  to  relations   and  no  When  the 

class  to  take 

^ift  in  default  of  appointment: —  in  default  of 

1.  If  there  is  no  life  interest,  and  the  power  is  a  general  Jfto^j^"^^"* 
power  to  appoint  to  the  testator's  relations,  it  seems  the  class  ascertained, 
to  take  will  be  ascertained  at  the  death  of  the  testator  and  not 

when  the  power  expires.  Cole  \,  Wade,  16  Ves.  27  ;  in  which 
•case,  however,  the  actual  point  did  not  arise,  since  the  next 
of  kin  at  the  testator's  death,  and  the  time  when  the  power 
•expired,  were  the  same. 

2.  If  there  is  a  life  interest  and  the  tenant  for  life  has 
power  to  appoint  to  the  testator's  or  his  own  relations,  the 
•class  is  to  be  ascertained  at  the  death  of  the  tenant  for  life, 
whether  the  power  is  to  appoint  by  deed  or  will.  Harding  v. 
•Glyn,  1  Atk.  468 ;  Birch  v.  Wade,  3  V.  &  B.  198 ;  In  re 
Patterson  ;  Dunlop  v.  Greer,  (1899)  1  Ir.  324  ;  see,  too. 
Brown  v.  Hujgs,  8  Ves.  561. 

And  it  makes  no  difference  whether  the  power  is  one  of 
selection  or  distribution  merely.  Pope  v.  Whitcombe,  3  Mer. 
<689,  as  corrected  by  Lord  St.  Leonards  on  Powers,  662,  and 
Finch  V.  Hollings worth,  21  B.  112  ;  CaplUCs  Will,  2  Dr.  &  Sm. 
^27;  see,  too,  A.-G,  v.  Doyleij,  4  Vin,  Ab.  485,  where  the 
tenant  for  life  and  the  donee  of  the  power  were  different 
persons,  and  the  class  was  ascertained  at  the  death  of  the 
tenant  for  life. 

VIII.  Family — Friends. 

The  word  family  may  have  a  different  meaning,  according  Family. 
to  the  context. 

1.  In  the  case  of  devises  of  land  : — 

''  If  land  be  devised  to  a  stock  or  family  or  house  it  shall  be  DoTise  of 
understood  of  the  heir  principal  of  the  house."      Connden  v- 
'Clarhe,  Hob.  33. 

This  will  be  the  case  where  the  word  is  used  as  a  quasi- 
word  of  limitation,  where  for  instance,  after  a  devise  to  a 
person,  there  is  a  direction  that  the  property  is  to  remain  in 
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Direction  to 
secure  for 
family. 


Bequest  of 
personalty  to 
family. 


Chap.  XXV.  his  family.  Chapman's  Case,  Dyer,  833  ;  Doe  d.  Chattaway  v. 
Smith,  5  Mail.  &  S.  126  ;  Gnffiths  v.  Eva?i,  6  B.  241. 

A  devise  to  A.  and  his  family  according  to  seniority,  gives  A» 
an  estate  tail.     Lnca>s  v.  GoldsmicJ,  29  B.  667, 

So,  too,  a  devise  of  land  to  A.  for  life  "  in  confidence  that 
after  her  decease  she  will  devise  the  property  to  my  family,  "^ 
goes  to  the  testator's  heir-at-law  upon  A.'s  death.  IVriffht  v. 
Atki/ns,  17  Ves.  256  ;  19  Yes.  299. 

Under  a  direction  to  secure  property  for  the  benefit  of  a. 
person  and  his  family  the  realty  will  be  settled  for  life  with 
successive  remainders  in  tail,  and  the  personalty  will  be  settled 
for  life  with  remainder  to  the  children.  White  v.  Brings,  15- 
Sim.  17  ;  2  Ph.  683 ;   Woolmore  v.  Burrows,  1  Sim.  612. 

2.  It  is  now  settled  that  in  a  bequest  of  personalty  or  a. 
mixed  bequest  of  realty  and  personalty  to  the  family  of  a- 
person,  the  primary  meaning  of  family  is  children.  Barnes  v^ 
Patch,  8  Ves.  604 ;  Tem/s  Will,  19  B.  680 ;  Wood  v.  Wood,. 
3  Ha.  66 ;  Parkinson's  Trusts,  1  Sim.  N.  S.  242  ;  Beales  v^ 
Crisford,  13  Sim.  592 ;  Burt  v.  Hellyar,  14  Eq.  160 ;  Pi{i(i  v. 
Clarke,  3  Ch.  D.  672 ;  In  re  Hutchinson  d'  Tenant,  8  Ch.  D.. 
540;  In  re  Mnlqueen,  7  L.  E.  Ir.  127;  lie  Mnffett ;  Jones  v. 
Mason,  ^^  L.  T.  671 ;  In  re  Battershys  Trusts,  (1896)  1  Ir. 
600 ;  see  Woods  v.  Woods,  1  M.  &  Cr.  401. 

It  has  been  held  that  the  word  includes  an  illegitimate  son.. 
Lamhe  v.  Fames,  10  Eq.  267 ;  6  Ch.  597  ;  Humble  v.  Bowman,. 
47  L.  J.  Ch.  62. 

3.  There  is  more  difficulty  in  ascertaining  the  meaning  if  the- 
gift  is  to  the  A.  family  or  to  the  family  of  A.,  where  A.  is. 
merely  a  suniame  and  there  are  several  persons  of  that  name. 
In  such  cases  the  Court  will  if  possible  ascertain  who  is 
meant,  and  the  gift  will  go  to  his  children.  Gregory  v.  Smith,. 
9  Ha.  708 ;  Commissioners  of  Charitable  Donations  v.  Deey, 
27  L.  E.  Ir.  289. 

4.  In  order  to  give  the  word  a  different  meaning  there  must, 
be  some  special  circumstances. 

a.  Thus,  if  there  are  no  children,  next  of  kin  may  take.  Re 
Maxton,  4  Jur,  N.  S,  407. 

b.  So  a  gift  to  the  family  of  an  unmarried  person  would 


May  mean 
next  of  kin. 
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probably  extend  to   all   her   relatives.       S)ww    v.    Teed,    9    cii*p^xxv. 
Eq.  622. 

c.  In  some  cases,  on  the  context,  family  has  been  held  to  ^^  t^e  widest 

.  sense  it  may 

mean  those  of  a  man's  household,  thus  including  a  wife  or  incinde  a 
husband.     Macleroth  v.  Bacon,  5  Ves.  168;  Blacknell  v.  Bull,  J?|e 
1  Kee.  176. 

d.  Family  has  been  held  to  include  all  descendants  in  exist-  ^"l^^^^^  ^j, 
ence  at  the  time  of  distribution;    but  such  a  construction  descendants. 
would  not  be  adopted  without  a  strong  context.     Ullliams  v. 
Williams,  1  Sim.  N.  S.  858. 

e.  It  would  seem  that  a  power  to  appoint  to  a  person's  Power  to 
family  would  be  limited  to  his  children  if  there  are  any.     In  family. 
re  Hutchinson  d;  Tenant,  8  Ch.  D.  540;  see  Sinnott  v,  Wahh, 

5  L.  E.  Ir.  27. 

If  there  are  no  children  the  donee  of  the  power  may  select 
relations  not  within  the  degree  of  next  of  kin.  Grant  v.  Lynam, 
4  Buss.  292. 

If  the  power  is  not  exercised  the  statutory  next  of  kin  are 
entitled.     Crmcijs  v.  Colman,  9  Ves.  319. 

5.  Where  it  is  clear  that  the  testator  has  used  the  word 
family  in  a  wider  sense  than  any  of  those  here  mentioned, 
but  it  is  uncertain  who  were  meant  to  be  included,  the  gift 
will  be  void  for  uncertainty.  Y^eap  Cheah  Neo  v.  Ong  Cheng  Xeo, 
L.  E.  6  P.  C.  881 ;  see  Bohinson  v.  Waddelow,  8  Sim.  184 ; 
In  re  CuUimore*8  Trusts,  27  L.  B.  Ir.  18. 

When  family  is  construed   children,  a  simple  gift  to  the  whether  a 
families    of    A.   and   B.   goes  per  capita  in  joint   tenancy.  ^miiieTg^^?^ 
Greqo)-if  v.  Smith,  9  Ha.  708.  P^  <^P^  o^ 

*  ,  .  per  stirpes 

So,  too,  a  gift  to  be  divided  between  the  families  of  A.  and  among  them. 
B.  goes  to  all  the  children  of  A.  and  B.  2)er  capita  as  tenants 
in   common.     Barnes  v.  Patch,  8  Ves.  604;    see,   however, 
Alexander  v.  Douglas,  Bom.  N.  of  C.  98. 

Under  a  direction  that  after  the  death  of  the  testator's  wife,  Friends. 
to  whom  a  life  interest  in  lands  was  given,  the  lands  should 
revert  to  the  testator's  friends,  the  heir-at-law  was  held  entitled. 
Coogan  v.  Hay  den,  4  L.  E.  Ir.  585. 
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Chap.  XXYL 

Derise  of 
Borougli 
Bnglish  and 
Gavelkind 
lands  to  the 
heir. 


In  what  cases 
the  word  heir 
refers  to  a 
pertona 
desv/nata. 


Where  Borough  English  or  gavelkind  lands  are  devised 
with  other  lands  to  the  testator's  heir,  the  common  law  heu* 
is  entitled.  Davis  v.  Kirk,  2  E.  &  J.  391 ;  Thorp  v.  Owen, 
2  Sm.  &  G.  90;  Bmliaiian  v.  Harrison,  1  J.  &  H.  662; 
SloiUn  V.  Sladen,  2  J.  &  H.  869. 

So  where  Borough  English  lands  alone  are  devised  to  A. 
for  life,  with  remainder  to  her  sons  and  daughters  and  their 
heirs,  and  if  A.  dies  without  having  such  heirs,  to  the  testator's 
sons  and  daughters  then  living  and  the  heirs  of  those  who  may 
be  deceased,  the  common  law  heir  takes  under  the  ultimate 
gift.     PolUy  V.  Policy,  31  B.  368. 

In  the  same  way  a  devise  of  gavelkind  lands  alone  to  the 
testator's  right  heirs  goes  to  the  common  law  heir.  Garland  v. 
Beverley,  9  Ch.  D.  213. 

The  rule  is  that  "nemo  est  lueres  viventis,'"  and  therefore  a 
devise  to  the  heirs  of  a  living  person  is  contingent,  miless  the 
term  heirs  is  so  qualified  by  express  words  or  by  the  general 
intention  of  the  will  as  to  show  that  the  testator  meant  by 
heir  the  heir  apparent  or  presumptive  or  some  other  person, 
who  will  then  take  as  persona  dcsignata. 

This  will  be  the  case  if  the  testator  speaks  of  the  heirs  of 
tlie  body  of  B.  now  living.  Burchett  v.  Durdant,  2  Vent.  311; 
Carth.  154 ;  see  Chambers  v.  Tayh)r,  2  M.  &  Cr.  376. 

Or  the  intention  of  the  testator  to  use  the  term  as  designating 
a  person  may  be  gathered  from  the  whole  will;  if,  for  instance, 
the  so-called  heir  is  directed  to  pay  annuities  to  certain  persons 
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during  whose  life  he  cannot  be  strictly  heir.     Darlnson  d.    ^*P- 
Long  V.  Beaumont,  1  P.  W.  229  ;    3  B.  P.  C.  60;    Goodright  v. 
White,  2  W.  Bl.  1010;  Winter  v.  Perratt,  9  CI.  &  P.  606. 

A  devise  to  the  heirs  and  assigns  of  "  A.,  as  if  she  had  con- 
tinued sole  and  unmarried,"  is  a  gift  to  the  person  filling 
the  character  as  persona  designatu.  Brookman  v.  Smith , 
L.  R.  6  Ex.  291 ;  ib.  7  Ex.  271 ;  Dormer  v.  Phillips,  4 
D.  M.  &  G.  855  ;  3  Dr.  39 ;  Pearne,  C.  R.  209—212. 

The  persons,  if  more  than  one,  who  constitute  the  heir  Co-heire  take, 
take   as  joint   tenants.      S^vaine   v.   Burton,    15    Ves.   365 ;  teiuuite. 
Mounsey  v.  Blamire,  4   Russ.  384  ;    Berens  v.  Fellowes,   56 
L.  T.  391;  In  re  Baker;  Pursej/  v.  Holhtcay,  39  L.  T.  343; 
see  also  Moore  v.  Simkin,  31  Ch.  D.  95. 

The  appointment  or  acknowledgment  of  a  person  as  heir,  Acknowiedg- 
though  he  may  not  be  the  real  heir,  is  sufficient  to  carry  ^rsorTas 
to  him  the  testator's  real  estate.     Parker  v.  Nickson,  1  D,  J.  ^®'^- 
&  8.  177  ;  11  W.  R.  533  ;  32  L.  J.  Ch.  397. 

A  devise  to  the   right  heirs  male,  or  to  the  right  heirs  Devise  to  the 
of  a  particular  name,  will  go  only  to  the  very  heir,  who  particular 
must  be  a  male  or  of  that  name.     AshenhursVs  Case,  Hob.  ?*.«»«  o**  to 

'  heirs  male. 

34 ;  cit.  Counden  v.  Clarke,  Moore,  860,  pi.  1181 ;  Hob.  29  ; 
Wrightson  v.  Macaulay,  14  M.  &  W.  214  ;  Thorpe  v.  Thoipe, 
32  L.  J.  Ex.  79  ;  see  Co.  Litt.  24b,  note  by  Hargrave. 

If  the  devise  is  to  the  right  heirs  exclusive  of  A.,  who 
is  the  right  heir,  the  devise  fails.  Goodtitle  d.  Bailey  v. 
Pugh,  Fearne,  Cont.  Rem.  573  ;  2  Mer.  348. 

The  rule  does  not,  however,  apply  to  heirs  of  the  body,  whether  Heirs  of  the 
taking  by  descent  or  purchase.     Wills  v.  Palmer,  5  Burr.  2617  ;    ^  ^' 
2 W.  Bl.  687 ;  Evans  d.  Westony. Burtenshaw, Co. Litt.  164a, n.(2). 

An  heir  male  taking  by  inheritance  must  trace  his  descent  Whether  the 

heir  male 

entirely  through  males.     Co.  Litt.  25a.  taking  by 

It  is  said  by  Jarman,  ii.  p.  912  (5th  Ed.),  that  this  does  ^^^^^^^^e 
not  apply  to  a  gift  to  the  heir  male  or  female  by  purchase,  \«  descent. 

through 

citing  Hob.  31 ;  Co.  Litt.  25b.     At  any  rate  it  is  clear  that  males, 
if  the  word  lineal  be  added  the  heir  must  trace  his  descent 
through  males.     Oddie  v.  Woodford,  3  M.  &  Cr.  584 ;  Bernal 
V.  Bernal,  3  M.  &  Cr.  559 ;  and  see  Doe  d.  Angell  v.  Angell, 
9  Q.  B.  828 ;  Thellusson  v.  RendUsham,  7  H.  L.  429. 
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Heir  ex  parte 
maternd. 


It  appears,  however,  to  be  concluded  by  authority  that, 
even  in  the  absence  of  the  word  lineal,  the  heir  male  taking 
by  purchase  must  claim  through  males.  Lyicood  v.  Kimher, 
29  B.  38.  See  per  Lord  St.  Leonards,  7  H.  L.  512;  and 
see  Doe  d.  Winter  v.  Perratt,  3  M.  &  Sc.  594. 

Under  a  devise  to  the  heir  ex  pai-te  materna  a  person 
who  is  also  heir  ex  parte  paternd  may  take.  Katvliiison  v. 
Wass,  Ha.  673 ;  In  re  WillonUer's  Trmtn,  16  L-.  Ch.  389. 


Rule  in 

Mandeville^s 

Case, 


EuLB  IN  Mandeville's  Case,  Co.  LiTT.  26b;   Feabne,  80. 

**  Where  an  estate  is  limited  to  the  heirs  special  of  a 
particular  ancestor,  without  any  estate  of  freehold  limited 
to  the  ancestor  (either  expressly  or  by  implication),  it  is 
impossible  to  effectuate  the  expressed  will  of  the  donor 
and  to  make  the  estate  pass  through  the  whole  series  of 
the  special  heirs  designated,  except  by  regarding  the  limita- 
tion as  if  it  were  an  estate  tail,  which  had  originally  vested 
in  and  descended  from  the  ancestor  himself,  and  yet  the 
first  taker  must  take  as  purchaser,  because  no  estate  did 
in  fact  vest  in  or  descend  from  the  ancestor."  Vernon  v. 
Wright,  2  Drew.  439 ;  7  H.  L.  35. 

The  result  is  the  creation  of  a  quasi-entail,  partaking  of 
the  opposite  qualities  of  purchase  and  descent.  Thus,  where 
the  limitation  was  to  Eoberge  and  the  heirs  of  the  body 
of  her  late  husband  John  de  Mandeville  by  her,  where 
John  de  Mandeville  had  left  a  son  and  daughter,  it  was 
held  that  the  daughter  took  on  the  death  of  the  son  per 
Jorniani  doni,  as  the  person  who  would  have  been  entitled 
if  the  estate  had  descended  from  the  ancestor.  MandeviUe's 
Case,  Co.  Litt.  26b. 

The  rule  in  Manderille's  Case  applies  equally  where  the 
Kmitation  is  to  the  heirs  of  the  body  of  the  testator.  Allgood 
V.  BUike,  L.  E.  7  Ex.  339 ;  ih.  8  Ex.  160. 

It  has  been  adopted  where  the  term  issue  was  used. 
Whitelock  v.  Heddon,  1  B.  &  P.  243, 

But  it  will  not  be  extended  to  a  devise  to  the  heirs  of 
the  body  of  a  deceased  person,  excluding  certain  lines  of 
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descent,   which    would    comprehend  the  real  heu's  of    the   ^Pj^xxyi. 

body ;  nor  does  it  apply  to  a  devise  to  the  right  heirs  male 

of  a  person,  though  a  devise  to  A.  and  his  heirs  male  gives 

A.  an  estate  tail,     Allgood  v.  Blake,  supra;  Ashenhurst^s  Case, 

Hob.  34 ;  Baker  v.  Wall,  1  Ld.  Eaym.  186 ;  Doe  d.  Lindsey 

V.  Colyear,  11  East,  648. 

And  it  does  not  apply  where  the  limitation  is  to  heirs 
general.     Moore  v.  Simkin,  81  Ch.  D.  96. 

Heirs  of  the  body,  however,  used  as  a  term  of  purchase,  in.what^ses 

heirs  of  the 

may  mean  children  if  the  devise  is  to  them  as  their  parent  body  means 
shall  appoint,  or  if  they  are  to  take  equally  among  them  as         ^^' 
tenants  in  common.     Jordan  v.  Adams,  9  C.  B.  N.  S.  483  ; 
lilght  V.  Creher,  6  B.  &  Cr.  866 ;  in  which  case   the  estate 
of   the  ancestor   being   equitable  did  not  coalesce  with  the 
limitation  to  the  heirs. 

Assigns. 

As  a  rule  the  words  "  and  assigns,"  following  the  word  heirs,  Assigna. 
have  no  operation  ;  **  they  have  no  conveyancing  virtue  at  all, 
but  are  merely  declaratory  of  that  power  of  alienation  which 
the  purchaser  would  have  had  without  them."     Wms.  E.  P. 
142;  Brookman  v.  Smith,  L.  E.  6  Ex.  291. 

It  has,  however,  been  held  that  a  legal  limitation  to  the 
heirs  and  assigns  of  a  person,  who  had  a  prior  equitable  life 
estate,  gave  that  person  a  general  power  of  appointment  over 
the  property.  Qiu^sted  v.  Michell,  24  L.  J.  Ch.  722.  See, 
too,  Tapner  v.  Marlott,  Willes,  177 ;  and  A.-G.  v.  Vigor,  8 
Yes.  266,  291 ;  but  it  is  unlikely  that  this  construction  will 
be  extended. 

The  effect,  however,  of  a  gift  to  A.  or  his  heirs  or  assigns,  is 
to  give  the  absolute  interest  to  A.  Wilton's  Estate,  8  D.  M.  &  G. 
173  ;  Hopkins'  Trust,  2  H.  &  M.  411.     See  post,  p.  316. 

Bequests  op  Personalty  to  Heirs. 

1.  A  bequest  of  personalty  to  the  right  heirs,  or  to  the  heirs-  Beqnestfi  of 
at-laWy  or  the  next  heir  of  an  individual,  j;rt7/i<t  facie  goes  to  hein. 
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A.,  for  lifcj 
remainder  to 
heirs. 


In  what  cases 
heirs  means 
next  of  kin. 


Chap.  XXVI.  such  heir  as  persona  designata,  whether  the  bequest  be  to  the 
heirs  of  the  testator  or  of  a  stranger.  Mounscy  v.  Blwnire, 
4  Russ.  884  ;  Hamilton  v.  Mills,  29  B.  198  ;  De  Beauvoir  v. 
l)e  Beanvoir,  8  H.  L.  524 ;  Re  Rooten,  1  Dr.  &  Sm.  228 ; 
Soiithgate  v.  Clinch,  27  L.  J.  Ch.  661 ;  4  Jur.  N.  S.  428. 

The  rule  applies,  a  fortion,  to  a  mixed  fund.  I>e  Beauvoir 
V.  De  Beauvoir,  8  H.  L.  524  ;  Boydell  v.  Golightlif,  14  Sim.  827  ; 
Todhunter  v.  Tlumpson,  26  W,  R.  883. 

2.  In  the  same  way,  if  the  gift  is  to  A.  for  life  with  remainder 
to  his  heirs,  the  heir,  in  the  strict  sense,  is  entitled.  In  honi» 
Dixon,  4  P.  D.  81 ;  Smith  v.  Butcher,  10  Ch.  D.  118;  disap- 
proving Mounsey  v.  Blamire,  4  Russ.  884 ;  see  Re  Russell, 
52  L.  T.  659.  The  cases  of  Evans  v.  Salt,  6  B.  266  ;  Low  v. 
Smith,  25  L.  J.  Ch.  508  ;  2  Jur.  N.  S.  844  ;  Re  Peppitt's  Estate ; 
Chester  v.  Phillips,  86  L.  T.  500,  must  be  considered  over- 
ruled, unless  they  can  be  supported  on  the  special  context  in 
each  case. 

8.  But  the  word  heirs  may  be  controlled  by  the  context,  as. 
in  Gamhoa's  Trmt,  4  K,  &  J.  757,  where  a  bequest  to  **  the 
heirs  of  my  late  partner  for  losses  sustained  during  the  time 
that  the  business  of  the  house  was  under  my  sole  control,'* 
went  to  the  next  of  kin  under  the  statute;  and  in  In  re 
Neu'ton*s  Trusts,  4  Eq.  171,  where  the  bequest  "  the  heirs 
and  assigns  of  my  deceased  sister"  was  shown  to  be  quasi 
substitutional  by  other  limitations  to  the  testator's  living 
brothers  and  sisters  and  their  heirs  and  assigns  ;  and  see  In  re 
Steevens'  Trusts,  15  Eq.  110,  as  to  which  case  quaere. 

Where  the  intention  is  to  give  A.  the  absolute  interest,  the 
word  heirs  has  been  held  equivalent  to  executors  and  adminis- 
trators. Powell  V.  Boggis,  86  B.  585,  where  the  gift  was  to  A. 
for  life,  then  to  her  heirs  as  she  shall  give  it  by  will,  and  if 
she  dies  without  a  mil  to  her  right  heirs. 

And,  where  the  testator  directs  a  division  amongst  the 
several  heirs  of  tenants  for  life,  who  are  related  to  each  other, 
so  that  heirs  cannot  mean  next  of  kin,  heirs  will  mean  children. 
Bull  V.  Comherhach,  25  B.  540 ;  see  Roberts  v.  Edwards,  38  B.  259. 

4.  In  a  gift  to  A.  or  his  heirs,  heirs  means  the  persons 
entitled  under  the  statute.     Vaux  v.  Henderson,  1  J.  &  W. 


Substitutional 
gift  to  heirs. 
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888  ;  Gittiugg  v.  M'Dermott,  2  M.  &  K.  69  ;  Jacohn  v.  Jacobs,    Chap^XXVI. 
16  B.  657  ;  Doody  v.  Higgins,  9  Ha.  App.  32  ;  2  K.  &  J.  729 ; 
In  re  C raven ,  23  B.  333  ;  Powell  v.  Boggis,  36  B.  636  ;  Parsons 
V.  Parsons,  8  Eq.  260 ;    Neilson  v.  Monro,  27  W.  E.  936  ; 
In  re  Stannard  •  Stannard  v.  Bnrt,  52  L.  J.  Ch.  854. 

If  real  and  personal  estate  are  given  together  to  persons  or 
their  heirs,  but  the  realty  is  not  converted,  the  realty  goes  to 
the  heir  and  the  personalty  to  the  statutory  next  of  kin. 
Wingfield  v.  WingHekl,  9  Ch.  D.  658 ;  Keay  v.  Boidton,  25 
Ch.  1).  212. 

In  a  bequest  to  children  or  their  heirs,  followed  by  a  gift 
over  if  all  the  children  die  without  issue,  the  word  heirs  has 
been  held  to  mean  issue.  Speahnan  v.  Speahnan,  8  Ha.  180  ; 
and  see  Roberts  v.  Edwards,  12  W.  R.  83. 

In  a  bequest  to  A.  or  the  heirs  of  his  body,  heirs  of  the  body  Heirs  of  th© 
means  such  of  the  persons  entitled  under  the  statute  as  may 
be  descendants  of  A.      Pattenden  v.  Hobson,  17  Jur.  406 ;  22 
L.  J.  Ch.  697. 

A  widow  is  included  in  the  persons  entitled  under  the  ThcBtatute 

fixes  the  pro- 

statute,  and  the  statute  fixes  not  only  the  persons  but  the  portions  as 
proportions  in   which   they  take.      In  re  Steeven's   Tnists,  Jhe  persons. 
15  Eq.  110;  Jacobs  v.  Jacobs,  supra;  Doody  v.  Higgins,  supra. 
A  bequest  of  personalty  to  "  the  heirs  or  next  of  kin  of  A." 
has  been  construed  as  a  gift  to  next  of  kin.     In  re  Thompson's 
Trmts,  9  Ch.  D.  607  ;  see  p.  307. 


Next  of  Kin. 

The  words  next  of  kin,  without  more,  mean  the  nearest  Gifts  to  next 
blood  relations  of  the  propositus  in  an  ascending  and  descend-  ^    *"' 
ing  line,  and  they  take  as  joint  tenants.     Elmsley  v.  Young, 
2  M.  &  K.  780 ;  Withy  v.  Mangles,  10  CI.  &  F.  215  ;  Lucas  v. 
Brandreth,  28  B.  274 ;  Avisaii  v.  Simpson,  Johns.  43 ;  Halton 
V.  Foster,  L.  R.  3  Ch.  505. 

The  same  meaning  has  been  given  to  the  words  "  legal  or 
next  of  kin."  Harris  v.  Newton,  46  L.  J.  Ch.  268;  25  W.  R.  228. 

Those  of  the  half-blood  are  equally  entitled  with  those  of  the 
whole  blood.     Collingwood  v.  Pa^e,  1  Vent.  424 ;    Brown  v. 
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Chap.  XXVI. 


Gift  under 
power. 


Next  of  kin 
ex  parte 
matemd. 


The  effect  of 
a  reference  to 
the  statute  or 
intestacy. 


Widow  does 
not  take  as 
next  of  kin. 


Husband  not 
entitled  under 
statute. 


What  will 
exclude  one 
of  the  next 
of  kin  from  a 
gift  to  next  of 
kin. 


Wood,  AUeyn,  86 ;  Brigg  v.  Brigg,  88  W.  R.  464 ;  see  2  Wms. 
Exors.  981. 

But  a  selective  power  to  appoint  to  nest  of  kin  will 
authorise  an  appointment  to  statutory  next  of  kin.  Snoxc  v. 
Teedy  9  Eq.  622, 

Under  a  gift  to  next  of  kin  ex  }xirte  inaternd,  next  of  kin 
ex  parte  patetrnd,  who  happen  to  be  also  next  of  kin  ex  parte 
vmternd,  will  not  be  excluded,  except  by  express  words.  Gundry 
V.  Pinniger,  14  B.  94 ;  1 D.  M.  &  G.  602 ;  Say  v.  Creed,  6  Ha.  680. 

If  there  is  a  gift  to  next  of  kin  or  next  of  kin  in  blood 
followed  by  an  express  reference  to  the  statute  or  intestacy, 
all  kindred  entitled  under  the  statute,  including  those  who 
take  by  representation  under  the  statute,  will  come  in. 
Garrick  v.  Lord  Camden,  14  Ves.  872 ;  Btdlock  v.  Downer, 
9  H.  L.  1  ;  Nichols  v.  Haviland,  1  E.  &  J.  504 ;  In  re  Gray  ; 
Akers  v.  Sears,  (1896)  2  Ch.  802, 

A  widow,  though  she  is  a  person  entitled  under  the  statute, 
is  not  of  kin,  and  therefore  cannot  take  under  the  description 
"next  of  kin  by  statute."  Garrick  v.  Lord  Camden,  14  Ves. 
872  ;  Kilner  v.  Leech,  10  B.  862  ;  Li  re  Fitzgerald,  68  L.  J.  Ch. 
662 ;  61  L.  T.  221 ;  87  W.  R.  562. 

A  husband  does  not  take  under  the  statute  at  all  but  by  a 
title  paramount;  therefore,  he  can  take  neither  under  the 
description  "  next  of  kin  by  statute  "  nor  under  the  descrip- 
tion of  ''  persons  entitled  under  the  statute."  Milne  v. 
Gilbeit,  2  D.  M.  &  G.  716  ;  6  D.  M.  &  G.  510. 

If  a  husband  has  been  expressly  excluded  in  a  gift  to  next  of 
kin  under  the  statute,  a  widow  will  be  admitted  under  a  subse* 
quent  gift  to  next  of  kin  by  statute  where  there  is  no  such 
exclusion.     Li  re  Collins'  Trusts,  W.  N.  1877,  87. 

If  only  an  intention  is  declared  of  leaving  property  to  next 
kin  according  to  the  statute,  which  is  not  carried  out,  the 
property  goes  as  on  an  intestacy,  and  a  widow  would  therefore 
be  admitted.     Ash  v.  Ash,  88  B.  187. 

A  person  is  not  excluded  from  taking  property  under  a  gift 
to  next  of  kin  by  the  fact  that  a  life  interest  in  the  property 
is  expressly  given  to  him.     Gorbell  v.  Davison,  18  B.  566. 

But  if  the  gift  is  to  the  '^  other  the  next  of  kin,"  one  of  the 
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next  of  kin  to  whom  an  interest  is  expressly  given  by  the  will   ^*P-  xxvi. 
will  be  excluded.     Cooper  v.  Denison,  13  Sim.  290. 
If  there  is  a  reference  to  the  statute,  the  statute  regulates  whether  the 

^  statute 

the  nature  of  the  interest,  as  well  as  the  persons,  who  are  to  reguiAtes  the 
take  under  it.     Bullock  v.  Dotcnes,  9  H.  L.  1 ;  In  re  Ranking^ s  interest  as 
Settlement  Trusts,  6  Eq.  601.  ^^"  "  *^« 

'  *  persons  to 

The  above  proposition  seems  to  be  justified  by  the  opinions  take, 
expressed  in  Bullock  v.  DowneSy  and  would  probably  be  now 
adopted.    However,  the  cases  go  to  this  : — 

1.  Where  there  is  a  reference  to  intestacy,  as  well  as  to  the 
statute,  the  statute  fixes  the  proportions  as  well  as  the  persons. 
Bullock  V.  DowneHy  supra  ;  Martin  v.  Glover,  1  Coll.  270 ; 
Jenkins  v.  Gower,  2  Coll.  587. 

2.  So,  where  the  gift  is  to  persons  "entitled  under"  or 
"under  and  according  to"  the  statute.  Horn  v.  Coleman, 
1  Sm.  &  G.  169 ;  In  re  Ranking^ s  Settlement  Trusts,  sti/pra, 

8.  If  the  gift  is  merely  to  persons  according  to  the  statute, 
the  better  opinion  seems  to  be  that  the  same  result  would 
follow.  Mattison  v.  Tanfield,  3  B.  131 ;  Lewis  v.  Morris,  19  B. 
84  ;  In  re  Ranking's  Settlement  Trusts,  6  Eq.  601,  not  following 
In  re  Greenwood's  Trusts,  8  Giff.  890. 

4.  Words  importing  or  directing  a  tenancy  in  common  will 
not  prevent  the  statute  from  fixing  the  proportions.  Mattison 
V.  Tanfield,  supra ;  Lewis  v.  Morris,  supra,  Richardson  v. 
Richardson,  16  Sim.  626,  must  be  considered  overruled;  see 
Bullock  V.  Downes,  supra. 

5.  It  would  seem  that  a  gift  equally  among  the  persons 
entitled  under  the  statute  would  {)revent  the  statute  from 
fixing  the  proportions.    See  Phillips  v.  Garth,  8  B.  C.  C.  69. 

But  if  there  are  words  importing  that  the  distribution  is 
to  be  according  to  the  statute,  the  word  equally  will  be 
rejected.  Holloway  v.  RadcUffe,  28  B.  168 ;  see  Fielden  v. 
Ashwonh,  20  Eq.  410. 

A  devise  of  land  to  the  nearest  of  kin  by  way  of  heirship  Nearest  of 
goes  to  the  heir.     Williams  v.  Ashton,  1  J.  &  H.  116.  heirship!^^ 

A  gift  to  "next  of  kin  or  heir-at-^law  "  would  probably  go 
according  to  the  nature  of  the  property.  Lowndes  v.  Stone, 
4  Ves.  649 ;  see  In  re  Thompson's  Trusts,  9  Ch.  D.  607. 

X  2 
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Chap.  XXVI.  In  Boya  v.  Bradley,  10  Ha.  389 ;  4  D.  M.  &  G.  58  ;  5  H.  L. 
873,  ^'  next  of  kin  in  the  male  line  in  preference  to  the  female 
line  "  was  held  to  mean  next  of  kin  ex  jnirte  paternd. 

A  devise  of  land  to  the  next  male  kin  goes  to  all  the 
nearest  of  kin  being  males  living  at  the  testator's  death.  lu 
re  Chapman  ;  EUick  v.  G>x,  82  W.  R.  424. 

A  devise  of  land  to  the  "  next  "  or  "  nearest  "  of  a  particular 
class  of  relations  goes  to  the  eldest  of  the  class.  Perriman  v. 
Pearce,  Co.  Litt.  10b,  n.  2 ;  Power  v.  Quealy,  2  L.  R.  Ir.  227  ; 
4  ih,  20,  where  the  devise  was  to  the  ''  nearest,  and  most 
deserving  male  cousin,  and  a  regular  Power  of  the  family.** 

On  the  other  hand,  in  a  gift  of  real  and  personal  estate, 
together  to  the  nearest  relation  of  a  particular  name  the  word 
relation  has  been  held  to  be  nomen  collectivum,  and  to  include 
all  the  relations  of  the  same  degree.  Pyot  v.  Pyot,  1  Yes.  Sen. 
335 ;  Belt.  169. 

A  devise  of  land  to  ''  next  of  kin  of  a  particular  name'*  goes 
only  to  next  of  kin  who  are  by  birth  entitled  to  the  name. 
A  next  of  kin  who  assumes  the  name  or  a  daughter  of  that 
name  who  at  the  testator's  death  has  changed  her  name  by 
marriage  is  excluded.  Lrigh  v.  Leighy  15  Yes.  100;  Johsons 
Case,  Cro.  El.  576 ;  see  Bon  v.  Smith,  Cro.  El.  532. 

But  it  may  appear  from  the  will  that  the  assumption  of 
the  name  by  royal  licence  is  intended  to  be  sufficient.  /;/ 
re  Kobetis ;  Itepington  y.  Iiohertft'(ran'en,  19  Ch.  D.  520. 

Possibly,  in  the  case  of  personalty,  or  of  real  and  personal 
estate  given  together,  a  reference  to  a  particular  name  may  be 
more  readily  understood  as  referring  to  the  stock  or  family. 

At  any  rate,  it  may  be  so  understood  if  there  is  an 
explanatory  context. 

Thus,  "nearest  relation  of  the  name  of  the  Pyots*'  has 
been  held  to  refer  to  the  stock  of  the  Pyots,  so  that  change 
of  name  by  marriage  was  immaterial.  Pyot  v.  Pyot,  1  Yes. 
Sen.  335. 

A  similar  construction  was  i)ut  upon  "  next  of  kin  of  the 
surname  of  Crump.**  Carpenter  v.  Bott,  15  Sim.  606 ;  see, 
too,  Mortimer  v.  Hartley,  6  Ex.  47. 

Whether  the  person  who  is  to  take  under  the  description  of 


NEXT   OF   KIN,  309 

a  particular  name,  must  satisfy  both  parts  of  the  description    ^^p-  x^lvi. 
is  uncertain :  see  Aw  v.  Phtmptre,  8  B.  \'  Aid.  474,  and  the 
remarks  of  the  Vice-Chancellor  on  that  case  in  Carpenter  v. 
Bott,  15  Sim.  606. 

A  gift  to  next  of  kin,  to  be  ascertained  at  a  particular  time  <^.i«*t  *«  next  of 
exclusive  of  A.,  who  is  the  sole  next  of  kin,  goes  to  the  persons  of  a.,  who  is 
who  would  have  been  next  of  kin  if  A.  also  had  been  dead.  JJj'^i"**^ 
Whiie  V.  Sprimjett,  4  Ch.  300. 

The  persons  to  take  will  be  ascertained  in  the  same  way,  if 
the  gift  is  to  next  of  kin  by  statute  simply  exclusive  of  A.,  who 
happens  to  be  sole  next  of  kin  by  statute.  Re  Taylor ;  Taylor 
v.  Ley,  45  L.  T.  210 ;  52  L.  T.  839. 

Under  a  limitation  to  the  statutory  next  of  kin  of  B., 
exclusive  of  A.  and  his  representatives,  it  was  held  that  the 
daughters  of  A.,  who  were  among  the  statutory  next  of  kin  of 
B.,  as  representing  A.,  were  excluded.  Lindsay  v.  ElUcott, 
46  L.  J.  Ch.  878. 

The  testator  may  show  that  he  meant  by  next  of  kin  the  Next  of  kin 
children  of  a   tenant  for   life,  as,  where  the  gift  was  to  a  the  context/ 
daughter  for  life  and  then  to  the  testatrix's  next  of  kin,  to 
be  vested  interests  from  the  testatrix*s  death,  '^  except  as  to 
any  child  afterwards  bom  of  the  daughter."     Bird  v.  Woody 
2  S.  &  St.  400 ;  see  2  M.  ife  K.  86,  89. 

In  a  gift  to  the  next  of  kin  of  A.,  or  even  to  the  person  Gift  to  next 
entitled  under  the  Statutes  of  Distribution,  as  if  she  had  died  ^  jf  °he 
intestate  and  unmarried,  unmarried  will  be  construed  as  equiva-  ***^  ^'?^ , 

'  *  unmamed. 

lent  to  *•  without  leaving  a  husband,"  since  otherwise  children 
would  be  excluded.  Hoare  v.  Barnen,  3  B.  C.  C.  316 ;  Day  y. 
Barnard,  1  Dr.  &  8.  351 ;  Saunders'  Trusts,  3  K.  &  J.  152 ; 
Norman's  Trusts,  3  D.  M.  &  G.  965  ;  Maugham  v.  Vincent, 
9  L.  J.  Ch.  329 ;  Clarke  v.  CoUs,  9  H.  L.  601. 

Where  the  testator,  a  widower,  expressly  excluded  a  grand- 
daughter from  a  bequest  in  favour  of  his  ''  next  of  kin  as  if  he 
had  died  unmarried,"  it  was  held  that  unmarried  meant  wifeless. 
Carreth  v.  Heiron,  W.  N.  1879,  145. 
'■   In  a  marriage  settlement  a  limitation  in  favour  of  the  next  Without 

hftviiiff  been 

of  kin  of  the  wife  as  if  she  had  died  **  without  having  been  married, 
married,"   where    there    was  a  declaration    that    a    named 
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illegitimate  daughter  should,  for  the  purposes  of  the  trust,  be 
deemed  to  be  a  lawful  child,  has  been  held  to  mean  as  if  the  wife 
had  died  without  having  been  married  to  her  then  intended 
husband.     Wilson  v.  Atkinson,  4  D.  J.  &  S.  455. 

A  similar  construction  has  been  adopted  in  marriage  settle- 
ments, where  there  was  no  explanatory  context,  and  the  words 
have  even  been  held  to  be  equivalent  to  ''  without  leaving  a 
husband."  In  re  BalVs  Trusts,  11  Ch.  D.  270;  Upton  v. 
Brown,  12  Ch.  D.  872;  In  re  Ardni,  W.  N.  1890,  204; 
SUKldart  v.  Saville,  (1894)  1  Ch.  480;  not  following  Ennnins 
V.  Bradford,  18  Ch.  D.  493;  Hardman  v.  Maffett,  13  L.  B. 
Ir.  499. 

In  a  will  there  is  no  doubt  that  such  clear  words  as  **  with- 
out ever  having  been  married  "  must  be  construed  in  their 
natural  sense,  unless  there  is  a  strong  context.  He  Watson* s 
Trusts,  55  L.  T.  316. 

The  terms  next  of  kin  and  heirs  have  a  direct  reference  to 
the  death  of  the  ancestor,  and  therefore  next  of  kin  and  heirs 
are  to  be  ascertained  at  the  death  of  the  ancestor,  and,  where 
there  is  in  addition  a  reference  to  the  statute  or  to  intestacy, 
this  rule  is  almost  without  exception. 

The  same  rules  apply  to  realty,  personalty,  and  to  a  mixed 
fund.     Cusaek  v.  Rood,  24  W.  R.  391. 

1.  Thus  the  rule  applies,  whether  the  bequest  to  next  of  kin 
is  immediate  or  preceded  by  a  life  interest  or  contingent. 
Moss  v.  Danhp,  Joh.  490;  Bird  v.  Luchie,  8  Ha.  301. 

2.  And  if  the  gift  is  to  next  of  kin  living  at  a  particular 
time,  it  will  go  to  such  of  the  next  of  kin  at  the  testator's 
death  as  are  living  at  that  time.  Spinl  v.  Lewis,  3  B.  C.  C. 
855;  Be  Nash ;  Prall  v.  Beran,  71  L-  T.  5. 

3.  If  there  is  a  devise  to  A.  for  life  with  remainder  to  his 
eldest  son  for  life,  with  a  direction  on  his  diBath  to  convey  the 
estate  to  the  heir  male  of  A.,  the  eldest  son  of  A.  is  entitled  on 
A.'s  death  to  have  the  fee  conveyed  to  him.  In  re  Graifson, 
48  L.  J.  Ch.  354. 

Similarly,  if  personalty  is  given  to  A.  for  life,  and  then  to 
the  testator's  next  of  kin,  though  A.  may  be  one  of  the  next  of 
kin,  or  even  t];ie  only  next  of  kin,  at  the  testator's  death,  or 
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even  the  only  next  of  kin  at  the  date  of  the  will  as  well  as  at    Ch^p-  xxvi. 

the  testator's  death,  the  class  will  nevertheless  be  ascertained 

at  the  testator's  death.    Doe  v.  Laicsan,  3  East,  278 ;  Ehnsley 

V.    Young,   2  M.   &   K.   780 ;  Ware  v.  Rowland,  2  Ph.  635  ; 

HoUoway  v.  Hollotvay,  5  Ves.  399 ;   Barker's  Trust,  1  Sm. 

&  G.  118;  Gorbell  v.  Davison,  18  B.  556;  Starry.  Neivhemi/, 

23  B.  486  ;  Re  Ford  ;  Patten  v.  Sparks,  72  L.  T.  5. 

The  mere  exception  from  the  class  of  next  of  kin  of  certain 
persons,  who  could  only  be  members  of  the  class  on  the 
supposition  of  the  death  of  the  tenant  for  life,  will  not  alter 
the  time  for  fixing  the  class.  Lee  v.  Lee,  1  Dr.  &  Sm.  85 ; 
see  Cooper  v.  Denison,  18  Sim.  290. 

4.  The  same  rules  apply,  where  the  gift  to  the  next  of  kin  is 
not  by  way  of  remainder,  but  by  way  of  executory  limitation. 

Thus,  in  a  gift  to  A.  for  life,  where  A.  is  sole  next  of  kin  at  Execatoiy 
tlie  date  of  the  will  and  death,  and  then  to  her  children,  or  to  ^ti^."****^ 
A.  absolutely,  and  if  she  dies  without  children,  or  under 
twenty-one,  to  the  testator's  next  of  kin,  the  next  of  kin  are 
ascertained  at  the  testator's  death.  Ijing's  Will,  9  W.  R.  589; 
Muiphy  V.  Donegan,  3  J.  &  Lat.  534 ;  Baker  v.  Gibson,  12  B. 
101 ;  Harrison  v.  Haiiison,  28  B.  21 ;  Michell  v.  Bridges, 
18  W.  R.  200;  see  Urquhart  v.  Urqvhart,  13  Sim.  613 ;  Minter 
V.  Wraith,  14  Sim.  549 ;  Hunter  v.  Tedlie,  7  L.  R.  Ir.  448. 

The  case  is,  however,  different,  if  the  gift  is  not  to  neict 
of  kin,  but  to  the  **  nearest  of  kin  of  my  own  family,"  or 
to  relations.  Clapton  v.  Buhner,  5  M.  &  Cr.  108 ;  see 
pp.  296,  297. 

In  the  former  case  the  intention  is  to  let  the  property  go 
as  the  law  would  give  it,  in  the  latter  to  make  a  complete 
disposition  by  the  will  to  a  particular  class  contemplated  by 
the  testator,  though,  owing  to  the  vagueness  of  the  description, 
the  Courts  may  be  compelled  to  have  recourse  to  the  statute, 
that  the  gift  may  not  be  void  for  uncertainty. 

5.  Even  if  the  gift  be  to  a  class  of  persons,  who  must  be 
the  testator's  next  of  kin  if  any  survive  him,  and  if  they  die 
without  issue  to  his  next  of  kin,  the  next  of  kin  are  ascertained 
at  his  death.     Seifferth  v.  Badham,  9  B.  872. 

6.  The  testator  may  of  course  direct  the  class  of  next  of 
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Chap.  XXVI.  kin  to  be  ascertained  at  any  time  or  in  any  manner  he 
chooses.  Pinder  v.  Pinder,  28  B.  44;  White  v.  Sjiringett, 
4  Ch.  300. 

The  mere  use  of  words  of  futurity  will  not  alter  the  ordinaiy 
rule ;  for  instance,  if  the  bequest  be  to  A.  for  life  and  after  his 
death  for  such  persons,  as  shall  be  my  next  of  kin.  HoUoway 
V.  HoUoway,  5  Ves.  899 ;  Doe  v.  Lawson,  3  East,  278  ;  Rayner 
V.  Mowbray,  3  B.  C.  C.  284. 

But,  if  the  gift  is,  after  the  decease  of  the  tenant  for  life,  to 
such  persons  as  shall  then  be  my  next  of  kin,  the  word  **then'' 
must  refer  to  the  death  of  tenant  for  life.     Dmg  v.  Blackall, 

8  Ves.  486  ;  JJliai-ton  v.  Barker,  4  K.  &  J.  488 ;  see  Clowes  v. 
Hilliard,  4  Ch.  D.  418 ;  In  re  Moi-ley's  TmstH,  26  W.  R.  825 ; 
Valentine  v.  Fitzsimons,  (1894)  1  I.  R.  98 ;  and  in  such  a  case 
the  class  is  to  be  ascertained  as  if  the  testator  had  lived  up  to 
and  died  at  the  time  referred  to.  Stnrge  v.  Great  Weatefn 
Railway  Co.,  19  Ch.  D.  444. 

But  it  must  be  clear,  that  the  word  ''then"  is  used 
temporally  and  not  as  equivalent  to  thBreupon,  and  that  it 
may  not  be  referred  to  other  words  pointing  to  the  testator's 
death,  as  will  be  the  case  if  the  gift  is,  for  instance,  '*  to  such 
persons  as  would  by  virtue  of  the  statutes  for  the  distribution 
of  intestates'  estates  have  become  and  been  then  entitled 
thereto  in  case  I  had  died  intestate."     Bnllock  v.  Downrn, 

9  H.  L.  1 ;  Doe  v.  Tjawson,  8  East,  278  ;  Cahle  v.  Cable, 
16  B.  507 ;  Wheeler  v.  Adams,  17  B.  417 ;  FUtcher  v.  Fletcher, 
8  D.  F.  &  J.  775 ;  Day  v.  Day,  I.  R.  4  Eq.  886  ;  Mortimore  v. 
Moi-timore,  4  App.  C.  448. 

Where  the  gift  is  to  the  next  of  kin  of  a  wife  as  if  she  had 
survived  her  husband  and  died  intestate,  the  cases,  which 
arise  mainly  on  marriage  settlements,  are  conflicting. 

The  view  that  the  class  is  to  be  ascertained  on  the  husband's 
death  is  supported  by  Pinder  v.  Pinder,  28  B.  44 ;  Chalmers  v. 
Noith,  28  B.  175 ;  Clarke  v.  Hayne,  42  Ch.  D.  629 ;  Re  King's 
Settlement;  Gibson  v.  Wright,  60  L.  T.  746.  The  view  that 
the  class  is  to  be  ascertained  when  the  wife  actually  died  is 
supported  by  Druitt  v.  Seaward,  81  Ch.  D.  234;  Re  Bradley ; 
Brown  v.  Cottrell,  58  L.  T.  681. 
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7.  By  analogy  to  the  case  of  gifts  to  the  testator's  own  next  ^•P-  xxvr. 
of  kin,  the  persons  to  take  under  gifts  to  the  next  of  kin  of  a  oifte  to 
deceased  person  are  those  who  are  at  the  testator's  death  such  of  deceased 
next  of  kin.     Philj^s  v.  Erans,  4  De  G.  &  S.  188  ;   Wharton  v.  P^"^°- 
Barker,  4  K.  &  J.  483. 

The  rale  is  the  same  if  the  gift  is  to  the  next  of  kin  of 
a  person  who  is  not  dead  at  the  date  of  the  will  bat  who  dies 
before  the  testator's  death.  TaMo-  v.  Hnulerson,  1  J.  &  W. 
388,  n. ;  In  re  GrtjlVs  TrnsU,  6  Eq.  589 ;  In  ;r  Philps'  Will, 
7Eq.  151. 

The  eircamstance  that  the  tenant  for  life  ander  the  will  is  Exceptions  to 
the  sole  next  of  kin  at  the  date  of  the  will  so  that  if  the 
ordinary  rule  applies  he  must  take  if  he  survives  the  testator, 
i^pould  probably  not  alone  be  sufficient   to   alter  the  rule. 
Wharton  v.  Barker,  4  K.  &  J.  483. 

But  if  the  gift  is  by  a  testatrix  to  such  persons  as  would 
have  become  entitled  to  her  husband's  personal  estate  had  he 
died  intestate,  and  without  leaving  a  widow,  the  next  of  kin 
must  be  ascertained  at  the  huaband's  deajbh,  and  if  one  of 
them  dies  before  the  testatrix  there  is  a  lapse  as  regards  his 
:share.  In  re  lieen ;  Williams  v.  Dacis,  44  Ch.  D.  484 ;  see 
/;*  re  Ham'n  Trustn,  2  Sim.  N.  S.  106. 

8.  If  the  gift  is  to  the  next  of  kin  of  a  person,  who  survives  Next  of  kin 
the  testator,  the  class  is  ascertained  at  the  death  of  that  i^ergon. 
person.     Gnndnj  v.  Pinniger,  1  De  G.  M.  &  G.  502;  Jacobs 

V.  Jacobs,  16  B.  557  ;  Markham  v.  Ivatt,  20  B.  579. 


Representatives. 

The  words  representatives,  legal  representatives,  personal  Giftt^repre- 
representatives,  or  legal  personal  representatives,  must,  in 
the  absence  of  other  controlling  words,  be  taken  to  mean 
persons  claiming  as  executors  or  administrators.  CrawfonVs 
Trust,  2  Dr.  230 ;  HinchcUffe  v.  Westicood,  2  De  G.  &  Sm. 
"216;  Dixon  v.  Divon,  24  B.  129;  Re  Tamer,  2  Dr.  &  Sm. 
601 ;  Smith  v.  Barneby,  2  Coll.  728 ;  Leak  v.  Macdowall, 
^3  B.  238;    WijmlhanCs  Trust,  L.  R.  1  Eq.   290;   Alffer  v. 
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In  wh&t  cases 
representatives 
mean  next 
of  kin. 


Substitutional 
gift. 


Chap.  XXVI.    parrott,  8  Eq.  828  ;   Besfs  Settlement,  18  Eq.  686 ;    In  re 
Ware ;  Cumberlege  v.  Cimherlege-Ware,  45  Ch.  D.  269. 

If,  however,  there  is  an  indication  of  intention  that  the^ 
representatives  are  to  take  beneficially  and  not  in  any 
fiduciarj'  capacity,  the  words  can  hardly  be  referred  to> 
executors  or  administrators,  and  they  will  generally  mean 
statutory  next  of  kin,  including  a  widow,  but  not  a  husband. 
Cotton  V.  Cotton,  2  B.  67 ;  Smith  v.  Palmer,  7  Ha.  225; 
Holhway  v.  Raddiffe,  28  B.  163 ;  King  v.  Cleaveland,  26  B. 
166;  4  De  G.  &  J.  477;  /;/  re  Horner;  Eagleton  v.  Horner, 
87  Ch.  D.  710. 

It  would  seem  that  by  analogy  to  the  case  of  heirs,  the* 
statute  would  fix  the  proportions  as  well  as  the  pert^ons, 
and  that  Walker  v.  Marquis  of  Camden,  16  Sim.  829,  would 
not  now  be  followed. 

1.  If  the  gift  is  substitutional,  as,  for  instance,  to  A. 
or  his  legal  representatives,  or  even  to  A.,  and  if  he  dies 
before  me  to  his  representatives,  there  is  an  a  priori  improb- 
ability that  the  testator  meant  to  benefit  the  estate  of  the 
legatee  if  he  died  in  the  testator's  lifetime,  while  the  legatee 
himself  could  derive  no  benefit  from  the  legacy  unless  he 
survived  the  testator,  and  therefore  representatives  will  be 
read  as  equivalent  to  statutory  next  of  kin.  Bridge  v.  Abfmtt, 
8  B.  C.  C.  224;  CoHon  v.  Cotton,  2  B.  67;  He  Thompnon  ;■ 
Maehell  v.  Newman,  55  L.  T.  85 ;  see  Hewetson  v.  Todhnnter, 
22  L.  J.  Ch.  76. 

The  next  of  kin  to  take  are  those  who  would  have  been 
next  of  kin  according  to  the  statutes  if  the  legatee  had  died 
at  the  time  of  the  death  of  the  testator.  Bridge  v.  Abbott,  3 
B.  C.  C.  224  ;  Re  Thompston  ;  Maehell  v.  Xeninan,  55  L.  T.  85. 

If  the  gift  is  to  several  related  persons,  or  their  respective 
representatives,  representatives  will  mean  descendants.    Styth 
V.  Monro,  6  Sim.  49.     See  Horsejhml  v.  Watfton,  8  Yes.  883; 
Atherton    v.  Cronther,    19  B.  448;    ///   re  Booth;    Fytton  v.. 
Booth,  W.  N.  1877,  129. 

2.  Where    there    is  a  i)rior    life   estate  the  reasons   for 
construing  **  legal   representatives "  as  next  of   kin  do  not. 
apply. 


Prior  life 
estate. 
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The  substitutional  words  may  be  considered  as  inserted  ^•P-  x^vi. 
merely  r'.r  abundanti  cautcld,  to  provide  for  the  death  of  the 
legatee  in  the  lifetime  of  the  tenant  for  life.  In  re  Crawford, 
2  Dr.  230,  242;  Ee  Hvmhrson,  28  B.  656;  Hinchclifr  v. 
JVeHttnml,  2  De  G.  &  S.  216;  Chapman  v.  Chapman,  33  B. 
556;  He  Turner,  2  Dr.  &  8m.  501. 

The  same  is  the  case  where  there  is  a  direct  gift  to  A. 
or  his  personal  representatives,  but  the  time  of  payment 
is  postponed,  or  a  gift  to  A.,  and  if  he  dies  before  the  whole 
is  exi)ended,  to  his  representatives.  Thompaon  v.  Whitelock, 
4  De  G.  &  J.  490 ;  Dixon  v.  Dixon,  24  B.  129. 

3.  If  there  are  words  of  distribution,  such  as  "to   and  Woixisof 
amongst,"  or  "  share  and  share  alike,'*  and  similar  expres- 
sions,   showing   that    the    "  representatives "    are    to    take 
beneficially,  the  legacy  will  go  the  statutory  next  of  kin. 

Kin(j  V.  Cleaveland,   4   De   G.   &   J.  477 ;    Bainest  v.  Offf'jj, 
1  M  &  K.  465 ;  Smith  v.  Palmer,  7  Ha.  225. 

This,  however,  does  not  apply  where  the  gift  being  to 
the  representatives  of  several  persons  who  take  life  interests, 
the  words  of  distribution  can  be  referred  to  the  Htirpen, 
Winfj  V.  Wing,  24  W.  R.  878. 

4.  If  the  words  executors  and  administrators  have  been  Where  both 
used  in  other  parts  of  the  will,  this  is  an  argument  to  show  executors  and 
that  representatives  must   mean   something  else.     Jenningn  [^y^^^r* 
V.  (rallimore,  3  Ves.  146 ;  King  v.  Cleareland,  4  De  G.  &  J. 

477  ;  Xichohon  v.   lVilH(m,  14  Sim.  549 ;   Waller  v.  Marquin 
of  Camden,  16  Sim.  329  ;  Briggs  v.  Upton,  7  Ch.  376. 

5.  Where  there  is  a  direction  to  pay  to  personal  rejjresenta-  Direction  to 

pay  to  rcpre- 

tives,  the  fact  that  an  executor  is  appointed  would  be  a  strong  sentativcK 

argument  in  favour  of  next  of  kin.      Robin non   v.  Smith,  Jxw;uto"i8 

6    Sim.  47;    Walter  v.   Makinn,    6    Sim.    148;    Jennings  v.  apiwinted. 
GalUmore,  3  Ves.  146.     See  Briggs  v.  Upton,  supra. 

6.  The  same  result  will  follow,  if  there  are  words  added  to  Where  the 
the  term  ''representatives"  inconsistent  with  the  meaning  sentativesis 
**  executors  or  administrators,"  such  as  "  personal  representa-  ^"Janato^^ 
tives  or  next  of  kin  "  (a) ;  or,  "  such  persons  as  would  be  the  ^o*^^'*- 
personal  representatives  of  my  daughter  in  case  she  had  died 
unmarried "  (fc)  ;  or,  **  legal  personal  representatives  at  the 
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Chap.  XXVI.  time  of  her  death  "  (c) ;  or,  "  next  legal  or  personal  represen- 
tative8"(rf).  PhilpH  v.  Ecann,  4  De  &  S.  ISS  (a)  ;  GnflVs 
Trust,  6  Eq.  589  {/>)  ;  Robinson  v.  Erans,  22  W.  R.  199  ; 
43  L.  J.  Ch.  82;  Lon(f  v.  BlarkaU,  8  Ves.  486  (c) ;  nooth  v. 
V leant,  1  Coll.  6  ;  StovMale  v.  Nicholson,  4  Eq.  859  {d). 

Whether,  in  this  latter  case,  the  next  of  kin  proper  or  the 
statutory  next  of  kin  take,  see  Booth  v.  Vicars,  snpra ;  Stockdalc 
V.  Nicholson,  supra, 

A  gift  to  personal  representatives  per  stirpes,  and  not  per 
capita,  has  been  held  to  mean  descendants.  Atherton  v. 
Crou'thcr,  19  B.  448 ;  Re  Knowles ;  Rainford  v.  Knoules, 
59  L.  T.  859. 

For  a  direction  to  pay  to  ''  legal  representatives  according 
to  the  course  of  administration,"  see  Jennings  v.  Gallimore, 
8  Ves.  146 ;  Briggs  v.  Upton,  7  Ch.  876. 

It  would  seem,  that  the  addition  of  the  word  assigns  in  a 
substitutional  gift  to  heirs  or  representatives  would  make  it 
impossible  to  construe  these  words  as  equivalent  to  next  of  kin. 
(rraftetj  v.  Humjxige,  1  B.  46 ;   Waite  v.  Templer,  2  Sim.  524. 


Bffect  of  the 
word  a«signH. 


Executors. 


Gift  to  A.  and 
in  case  of  his 
death  to  his 
executors. 


ExccutorK 
taking  substi- 
tationally 
take  in  tmst 


A  gift  to  A.,  and  in  case  of  his  death  to  his  executors  or 
administrators,  will  go  to  A.*s  executors  in  the  event  of  his 
death  before  the  testator.  lAmg  v.  Watkinson,  17  B.  471 ;  Re 
Seymour's  Trusts,  Johns.  472;  Ma,vu'ell  v.  Mojcwell,  I.  R. 
2  Eq.  478 ;  In  re  Clay ;  Clay  v.  Clay,  82  W.  R.  516 ;  aflfd.  54 
L.  J.  Ch.  648;  overruling  Palin  v.  Hills,  1  M.  &  K.  470. 
See,  too,  Aspinall  v.  Duckworth,  85  B.  807 ;  Re  Morgan's 
Trusts,  2  W.  R.  489. 

Of  course,  where  there  is  a  future  gift  to  A.  or  his  executors, 
the  word  executors  will  be  treated  as  inserted  to  provide  for 
the  death  of  the  donee  before  the  time  of  vesting  in  possession. 
See  Stocks  v.  Dodsley,  1  Kee.  825. 

It  api)ears  to  be  now  settled,  notwithstanding  Evans  v. 
Charles,  1  Anstr.  128,  that  executors  taking  substitution  ally 
take  the  property  to  be  administered  as  part  of  the  assets  of 
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the  original  legatee.     Stoch'H  v.  Thnhhif^  1  Kee.  325  ;   Leah'  v.    ^*P-  xxvi. 
MacdowalL  83  B.  288  ;  In  it  Valdrz's  TrmtH,  40  Ch.  D.  159.      for  the  next/ 

Similarly,  a  gift  to  the  executors  of  a  dead  person  is  a  gift 
to  his  legal  personal  representatives  as  part  of  his  estate. 
Tirfhvivy  v.  Helyar,  4  Ch.  D.  53. 

A  general  or   specific   legacy  given  by  a  testator  to  his  Giftetothe 
executors,  whether  under  the  title  of  executors  or  not,  is  prima  executors  only 
facie  given  to  them  in  that  character,  and  therefore  they  are  fJJ    accept* 
not  entitled  to  the  legacies  if  they  decline  or  are  incapable  the  office. 
of  undertaking  the  office.     Rrcd  v.  DevayncH,  2  Cox,  285 ; 
8  B.  C.   C.  95;    Calvert  v.  Sibhon,  4  B.  222;    Hanhurij  v. 
SjMxmer,  5  B.  680 ;    Hawkim'  Tntst,  83  B.  570 ;    Pigrfoft  v. 
Green,  6  Sim.  72 ;  Slaney  v.  Watnei/,  L.  R.  2  Eq.  418 ;  In  re 
Appleton ;  Barber  v.  Tebbit,  29  Ch.  D.  898. 

To  entitle  an  executor  to  receive  his  legacy,  it  is  sufficient  if  ^!j?^.  »** » 

,  sufficient 

he  either  proves  the  will,  which  he  may  do  at  any  time  before  acceptance  of 
the  estate  is  fully  administered,  or  if  he  acts  as  executor. 
HoUingfiivorth  v.  GraHHett,  15   Sim.  52  ;  Angermann  v.  Ford, 
29  B.  849  ;  Harrison  v.  Ihnvley,  4  Yes.  212  ;  Lewis  v.  Mathews, 
8  Eq.  277. 

And  it  seems,  that  if  the  legacy  is  directed  to  be  paid 
within  twelve  months,  and  there  is  nothing  to  show  that  the 
executor  refuses  to  act,  he  is  entitled  to  his  legacy  if  he  survives 
the  twelve  months.     Brydges  v.  Wotton,  1  V.  &  B.  184. 

But  if  the  exeeutor  acts  fraudulently,  the  mere  taking  out 
probate  will  not  entitle  him  to  his  legacy.  Harford  v. 
Browning,  1  Cox,  802. 

Where  an  annuity  was  given  to  trustees  as  a  recompense  for 
their  care  and  trouble  in  the  execution  of  the  trusts,  it  was  • 
held  that  the  trustees  were  entitled  to  the   annuity  though 
they  employed  an  agent  to  collect  the  rents.     Wilkinson  v. 
Wilkinson,  2  S.  &  St.  287. 

But  the  case  is  different,  if  an  annuity  is  given  expressly  for 
their  services  in  collecting  the  rents.  In  such  a  case  if  they 
employ  an  agent  they  cannot  take  the  annuitj\  Be  Mujf'ett  ; 
Jones  V.  Mason,  55  L.  T.  671 ;  56  L.  T.  685. 

The  presumption  that  a  legacy  to  an  executor  is  given  to  in  what  cases 
him  in  that  character  for  his  trouble,  is  not  rebutted  by  the  is  entitled, 
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thongh  he 
4oe8  not  act. 


Chap.  XXVI.  fact  that  the  legacy  precedes  the  appointment  of  executors,  or 
by  the  fact  that  legacies  of  unequal  amount  are  given  to  the 
executors.  In  re  Appletoii  ;  Barber  v.  Tehhit,  29  Ch.  D.  893  ; 
see  Wildes  v.  DatieSy  1  Sm.  k  G.  475 ;  22  L.  J.  Ch.  497. 

The  presumption  would  probably  not  now  be  held  to  l)e 
rebutted  by  difference  in  the  subject-matter  of  two  bequests  to 
executors.     In  re  Appleton,  supra,  where  Jewis  v.  Latcrenre, 

8  Eq.  345,  is  discussed. 
The  presumption  may  be  rebutted  : — 

1.  If  some  other  motive  is  expressed,  as  if  the  gift  is  to 
"  my  friend  and  executor."  lie  Denby,  3  D.  F.  &  J.  350 ; 
Dix  V.  Reed,  1  S.  &  St.  237  ;  Cockerell  v.  Barber,  2  Russ. 
585 ;  Burgess  v.  Burgess,  1  Coll.  367 ;  Buhb  v.  Yelrerton, 
13  Eq.  131. 

2.  If  the  gift  is  after  a  life  interest.  In  re  Reece's  TrusU,  4 
Ch.  D.  841. 

3.  If  there  is  a  direction  that  in  the  event  of  the  executor's 
death  before  the  testator,  his  legacy  is  to  go  to  his  next  of  kin. 
In  re  Bunbury's  Trusts,  I.  R.  10  Eq.  408. 

4.  The  presumption  does  not  arise  if  the  gift  is  of  residue. 
Parsons  v.  Saffery,  9  Pr.  578  ;  GrifHth  v.  Pru4in,  11  Sim.  202  ; 
Christian  v.  Devereux,  12  Sim.  264. 

Whether  a  gift  of  residue  to  executors  is  a  gift  to  them  for 
their  own  benefit,  or  whether  they  take  in  trust  for  the  next  of 
kin,  depends  on  the  general  scheme  of  the  will,  and  is  not 
affected  by  the  statute  1  Will.  IV.  c.  40.  Williams  v.  Arkle, 
L.  R.  7  H.  L.  606. 

Thus  the  following  circumstances  are  in  favour  of  the 
executors  taking  beneficially  : — 

If  the  gift  is  not  to  the  executors  as  such,  but  by  name. 
Williams  v.  Arkle,  L.  R.  7  H.  L.  606 ;  Re  Henshaw,  12  W.  R. 
1139  ;  34  L.  J.  Ch.  98  ;  HiUersden  v.  Grove,  21  B.  618. 

If  the  gift  is  subject  to  certain  payments.    Parsons  v.  Sajfery, 

9  Pr.  578. 
On  the  other  hand,  the  fact  that  prior  legacies  have  been 

given  to  them,  or  that  the  bequest  is  to  them  as  joint  tenants, 
is  against  their  right  to  the  beneficial  interest,  though  not 
alone   conclusive.       Gibbs    v.  Rumsey,  2  V.  &  B.  294 ;   Re 
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Hensliatc,  supra;   Saltinarsh   v.  Barrett^  3  D.  F.  &  J.  279;    Chap. XXVI. 
«ee  Buckle  v.  Bnatow,  18  W.  E.  68. 

And  a  direction  that  the  executors  are  to  retain  their  costs 
would,  it  seems,  show  that  they  were  not  to  take  beneficially. 
Saltmarsh  v.  Barrett,  supra. 

But  a  reimbursement  clause,  where  there  are  continuing 
trusts,  will  not  have  this  effect.  Romans  v.  Mitchell,  15 
W.  R  552. 

So  where  there  is  no  gift  to  the  executors,  a  direction  that 
they,  their  heirs,  successors,  representatives,  or  descendants 
may  apply  and  distribute  the  same  as  to  them  may  appear 
just,  makes  them  trustees  for  the  next  of  kin.  Yeap  Cheah 
Xeo  V.  Ong  Cheng  Neo,  L.  R.  6  P.  C.  381  ;  see  Barrs  v. 
Fetches,  12  W.  R.  666  ;  18  ib.  987  ;  Camth  v.  Parker, 
11  L.  R.  Ir.  19. 
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GIFTS    TO    CHARITABLE    USES. 


Chap.  XXVII. 

General  rules 
applicable  to 
charitable 
gifts. 


Legal  meaning 
of  charity. 


Private 
charity — 
Benevolence, 
liberality, 
philanthropy. 


I.  Wh.\t  are  Charitable  Gifts. 

Charitable  gifts  are  subject  to  peculiar  rules.  The  rule 
against  perpetuity  does  not  apply  to  them,  nor  if  a  charit- 
able intent  is  once  established  can  a  charitable  gift  fail  for 
uncertainty  or  want  of  a  trustee. 

On  the  other  hand,  the  Court  does  not  in  cases  where  the 
Mortmain  Act  applies,  marshal  assets  in  favour  of  a  charity, 
and  charitable  gifts  are  also  subject  to  certain  restrictions 
imposed  by  statute. 

Charity  in  the  legal  sense  has  a  far  wider  meaning  than  the 
word  conveys  in  its  popular  use.  It  is  usual  to  ref«r  to  the 
preamble  to  the  statute  48  Eliz.  c.  4,  as  defining  its  meaning, 
but  the  word  is  by  no  means  limited  to  the  exact  charities 
there  referred  to.  Commissioners  for  Special  Purposes  of  Income 
Tax  V.  Pemsel,  (1891)  A.  C.  531. 

The  statute  43  Eliz.  c.  4,  has  been  repealed  by  the  Mort- 
main and  Charitable  Uses  Act,  1888  (51  &  52  Vict.  c.  42,  s.  18), 
but  the  preamble  to  the  earlier  Act  is  recited  in  and  recognised 
by  sect.  13  (2)  of  the  later  Act. 

It  would  be  difficult,  if  not  impossible,  to  give  a  satisfactory 
definition  of  charity,  but  it  may  be  noted  that  while  on  the  one 
hand  a  gift  for  private  charity  (a)  is  too  confined  to  be  a 
charity'  in  the  legal  sense,  and  is  therefore  void ;  on  the  other 
hand,  gifts  for  purposes  of  benevolence  (/>),  or  liberality  (c),  or 
general  utility  (rf),  or  philanthropy  (r),  or  for  public  pur- 
poses (/),  are  too  wide  to  be  charitable.  Ommaney  v.  Butcher, 
T.  &  E.  260 ;  see,  however,  In  re  Sinclair's  Trust,  13  L.  R. 
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Ir.  150  (a) ;  James  v.  AUeUy  8  Mer.  17  ;  In  re  Jarfnan's  Estate^  C^P*  xxvn. 
Leavers  v.  Clayton^  8   Ch.  D.   584  (i) ;   Morice  v.  Bishop  of 
Durham,  9  Ves.  399 ;    10  Ves.  522  (c) ;    Kendall  v.  Granger, 

5  B.   800(d);   Zn   r«  Macduff;  Macduff  y.  Macduff,  (1896) 
2  Gh.  461  (e) ;  Vezey  v.  Jamson,  1  8.  &  St.  69  (/). 

-4  fortiori,  a  gift  to  be  expended  in  acts  of  hospitality  is  not 
charitable.  Re  Hewitt;  Mayor  of  Gateshead  v.  Hudspeth,  49 
L.  T.  587  ;  58  L.  J.  Ch.  182. 

It  may,  of  course,  appear  from  the  will  that  the  testator  uses 
such  words  as  benevolent  or  deserving  in  the  sense  of  charit- 
able, or  that  though  he  uses  such  words  his  main  purpose  is 
really  charitable..  See  Dolan  v.  Macdermott,  8  Ch.  676  ;  In  re 
Sutton;  Stone  v.  A.-G.,  28  Ch.  D.  464  ;  Re  Hewitt;  Mayor  of 
Gateshead  v.  Hudspeth,  49  L.  T.  587  ;  58  L.  J.  Ch.  182 ; 
Uoyd'Greame  v.  A.-G.,  10  T.  L.  R.  66. 

The  question  whether  there  is  a  general  charitable  intent  General 
must  be  gathered  from  the  whole  will.  intention. 

Where  there  was  a  gift  "  to  the  following  religious  societies, 
namely,"  followed  by  a  blank  which  was  never  filled  in,  the 
Court  inferred  a  general  charitable  intention.  In  re  White; 
White  V.  White,  (1898)  2  Ch.  41 ;  see  Biscoe  v.  Jackson,  85 
Ch.  D.  460. 

On  the  other  hand,  a  gift  to  a  corporation  or  to  the 
trustees  of  a  charity  for  a  purpose  which  is  never  specified, 
affords  no  ground  for  inferring  a  charitable  intent.  Corpora- 
tion of  Glmicester  v.  Wood,  8  Ha.  181 ;  1  H.  L.  272 ;  Aston 
V.    Wood,   6   Eq.   419.      See    Doe    d.    Toone    v.    Copestake, 

6  East,  828. 

Gifts  for  charitable  purposes  out  of  the  jurisdiction  of  the  Charity  out 
Court  are  valid.     Re  Geek ;  Freund  v.  Steward,  69  L.  T.  819.    dictton. 

It  is   said  in   PemseVs    Case,  (1891)   A.  C.  p.   588,  that  ciaaalfication 
"  Charity  in  its  legal  sense  comprises  four  principal  divisions  :  ^charitable 
Trusts  for  the  relief  of  poverty ;  trusts  for  the  advancement 
of  education ;   trusts  for  the  advancement  of  religion ;   and 
trusts  for  other  purposes   beneficial  to   the  community  not 
falling  under  any  of  the  preceding  heads." 

It  is  proposed  for  convenience  to  classify  the  cases  with 
reference  to  these  divisions. 

T.W.  Y 
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A.  Relief  of 
poTerty. 


Chap,  xxvii.       A.  Trusts  for  the  relief  of  poverty  : — 

Under  this  head  come  gifts  for  the  poor  inhabitants  of  a 
parish  (a) ;  for  poor  credible  industrious  persons  residing  at 
A.  with  two  children  or  upwards  or  above  fifty  years  of  age, 
married  or  otherwise,  unable  to  get  a  living  (6) ;  to  let  out  land 
to  the  poor  at  a  low  rent  (c) ;  for  poor  pious  persons,  male  and 
female  (d) ;  for  six  poor  members  of  a  chapel  (e)  ;  for  elderly 
persons  in  indigent  or  greatly  reduced  circumstances  (/) ; 
for  relieving  distressed  persons  {g) ;    for  the  redemption  of 

_^^  • 

British  slaves  in  Turkey  and  Barbary  (/i)  ;  for  pensioning 
off  old  and  worn  out  clerks  of  the  firm  of  Goslings  and 
Sharpe  (t).  A.-G.  v.  Clarke y  Amb.  422  (a) ;  Rmsellw,  Kellett, 
8  Sm.  &  G.  264  (fc)  ;  Grafton  y.  Fnth,  16  Jur.  737  ;  20  L.  J.  Ch. 
198  (c) ;  Nash  v.  Morley,  6  B.  177  (d) ;  Gregory  y.  A.-G.,  2  B. 
366  (e) ;  Baldwin  v.  Baldwin,  22  B.  413  (J) ;  Waldo  v.  Caley, 
16  Ves.  206  {g) ;  A.-G.  v.  Ironmongers'  Company,  2  B.  313; 
A.'G.  V.  Gibson,  ib.  317,  n.  (h) ;  In  re  Gosling;  Gosling  v.  Smith, 
48  W.  R.  300  (i). 

A  gift  for  endowing  or  erecting  a  hospital  may  come 
under  this  head.  Pelham  v.  Anderson,  2  Ed.  296  ;  1  B.  C.  C. 
444 ;  A.'G.  v.  KeU,  2  B.  675. 

The  relief  of  aged,  impotent  and  poor  people  is  expressly 
referred  to  in  the  preamble  to  43  Eliz.  c.  4,  but  having 
regard  to  the  fact  that  relief  is  mentioned  and  that  poverty 
is  coupled  with  age  and  impotence,  it  would  seem  that 
the  aged  person  contemplated  by  the  statute  must  be  a 
person  who  is  destitute  and  needs  relief. 

In  some  cases,  though  poverty  has  not  been  expressly 
referred  to,  it  has  been  inferred  that  the  gift  was  intended 
to  relieve  destitution.  On  this  ground,  gifts  for  the  widows 
and  orphans  of  the  parish  of  Lindfield  (a)  ;  for  the  widows 
and  children  of  the  seamen  of  Liverpool  (h)  ;  for  twenty  aged 
widows  and  spinsters  of  the  parish  of  Peterborough  (c) ;  and 
annuities  of  10/.  for  men  and  women  not  under  fifty  years 
of  age,  Unitarians,  and  who  attend  Lewin's  Mead  Unitarian 
Chapel  in  Bristol,  with  a  direction  to  put  up  a  tablet  in  the 
chapel,  **  otherwise  liow  should  the  desei-ving  know  of  it"  (d), 
have  been  held  charitable.     A.-G.  v.  Comber,  2  S.  &  St.  93  (a); 
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Poicdl  V.  A.'G.,  3  Mer.  48  (/>) ;    Tfuwipson  v.  Corbtj,  27  B.  Chap,  xxvn. 
649  (r);    //i  ;v  iraW ;  Pomeroy  v.  WiUway,  42.  Ch.  D.  510  (rf). 

A  friendly  society  existing  for  the  purpose  of  providing,  by  Friendly 
subscriptions  of  its  members,  a  fund  to  be  distributed  for  their  ^y  ^^^  ^' 
mutual  benefit  in  case  of  sickness,  lameness,  or  old  age,  or  to  *  charity, 
provide  annuities  for  widows  of  members,  but  without  reference 
to  poverty  is  not  (a),  while  a  similar  society,  if  by  its  rules 
poverty  is  made  a  necessary  element  to  entitle  a  member  to 
the   benefits  of  the  society  (^),  is  a  charity.      In  re  Clark's 
Trust,  1  Ch.  D.  497  ;  Cimnackv.  Edwards,  (1896)  2  Ch.  679  (a)  ; 
SpiUer  v.  Maude,  32  Ch.  D.  158,  n. ;  Pease  v.  Pattinsori,  32  Ch.  D. 
154 ;  In  re  Buck ;  Bnittj  v.  Mackey,  (1896)  2  Ch.  727 ;  hi  re 
Lacy;   Royal  General  Theatrical  Fund   Association   v.  Kydd, 
(1899)  2  Ch.  149  (/;);  see,  too.  In  re  Anws ;  Carrier  v.  Price, 
(1891)  3  Ch.  159  (a  trades  union). 

A  gift  for  the  benefit  of  the  poor  does  not  include  persons  Persons 
receiving  parochial  relief.     A.-G.  v.  Clarke,  Amb.  422  ;  A.-G.  ^^^^J^hufi 
V.  Price,  3  Atk.  109  ;  Bishop  of  Hereford  v.  Adams,  7  Ves.  324 ;  '^^'^^^ 
A,'G.  V.  Corporation  of  Exeter,  2  Russ.  47  ;  3  ih.  396 ;  A.-G. 
V.  Brandreth,  1  Y.  &  C.  C.  200;  A.-G.  v.  Wilkinson,  1  B.  370; 
A.'G.  V.  Borill,  1  Ph.  762;  A,'G.  v.  Blizard,  21  B.  233;    see 
Re  Ashton's  Charity,  27  B,  115.. 

A  gift  to  the  poorest  of  a  class  is  charitable  if  the  meaning  is 
that  it  is  to  be  for  those  actually  poor.  It  is  not  charitable  if  it  is 
merely  a  gift  to  the  poorest  of  a  wealthy  class.  A.-G.  v.  Duke  oj 
Northumberland,  7  Ch.  D.  745 ;  see  Liley  v.  Hey,  1  Ha.  580. 

In  Thomas  v.  Hoivell,  18  Eq.  198,  a  gift  of  200Z.  to  each  of  ten  Thomas  v. 
poor  clergymen,  whether  holding  benefices  or  not,  to  be  selected 
by  A.,  was  held  not  to  be  charitable.  The  gift  was  of  a  sum 
immediately  payable,  and  moreover  the  word  poor  was  used  only 
in  the  sense  of  comparatively  poor  as  a  clergyman  holding  a 
benefice  might  be  included.  See  also  A.-G.  v.  Baxter,  1  Vern. 
248;  on  appeal,  A.-G.  v.  Hughes,  2  Vern.  105,  where  no 
question  of  charity  seems  to  have  arisen  ;  see  7  Ves.  76. 

On    the    question   whether    a    gift    to    poor  relations    is  Gifts  to  poor 

1       '.11  relations. 

charitable  : — 

1.  When  the  gift  is  of  a  lump  sum  immediately  distributable,  gum    *  '^™^ 
the  cases  are  very  unsatisfactory.  distrib^bf 
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2.  Of  an 
annual  sam. 


Chap.  xx?li.       a.  In  several  cases  it  has  been  held  that  a  gift  to  poor 

relations  is  to  be  confined  to  statntory  next  of  kin,  thus 
implying  that  the  gift  is  not  charitable,  since,  if  it  were,  no 
question  of  uncertainty  could  have  arisen.  Carr  v.  Bedford^ 
2  Ch.  Rep.  146;  Griffith  v.  Jones,  ib.  894,  anno  1694; 
Widmore  v.  Woodroffe,  Amb.  686. 

On  the  other  hand,  relations  were  not  so  restricted  in  A.-G. 
V.  Bnckland,  cit.  Amb.  71 ;  1  Yes.  Sen.  281 ;  and  Mahon  v. 
Savage,  1  Sch.  &  Lef.  111. 

In  Edge  v.  Saiisbunj,  Amb.  70 ;  S.  C.  nom.  Goodinge  v. 
Goodinge,  1  Ves.  Sen.  280;  Belt,  128,  where  the  words  were 
^'  nearest  relations,''  of  course  only  next  of  kin  could  take. 

h.  In  Brunsden  v.  WoolHdge,  Amb.  507 ;  1  Dick.  880» 
where  the  will  was  dated  in  1757,  and  was  therefore  since  the 
Mortmain  Act,  a  gift  of  realty  to  such  poor  relations  as  A. 
should  think  objects  of  charity,  was  held  valid,  and  therefore 
not  charitable ;  and  see  Thoman  v.  HoiceU,  18  Eq.  198. 

2.  If,  however,  the  gift  is  not  of  a  sum  distributable  at  once 
but  of  an  annual  sum,  or  if  the  test  itor  has  contemplated  a 
perpetuity,  the  gift  is  charitable  and  not  confined  to  statutory 
next  of  kin.  Isaac  v.  Defnes,  Amb.  595 ;  17  Ves.  878,  n. 
A.-G.  V.  Price,  17  Ves.  871 ;  White  v.  nitite,  7  Ves.  428 
Hall  V.  A.'G.,2  Jarman,  980;  Gillam  v.  Taglor,  16  Eq.  581 
some  of  the  observations  in  the  last  case  were  criticised  by 
Jessel,  M.R.,  in  A.-G.  v.  Duke  ofNorthnmherland,  7  Ch.  D.  745. 

B.  Trusts  for  the  advancement  of  education  : — 

The  statute  of  Elizabeth  refers  to  schools  of  learning  with- 
out any  reference  to  poverty,  consequently  all  schools  of 
learning  are  to  be  considered  charities.  A  .-G.  v.  Lonsdale,  1 
Sim.  105. 

Under  this  head  come  gifts  for  the  benefit,  advancement  and 
propagation  of  education  and  learning  (by  means  of  teaching) 
in  every  part  of  the  world  (a) ;  for  the  advancement  and  pro- 
pagation of  education  in  economic  and  sanitary  sciences  in  Great 
Britain  {h) ;  for  the  endowment  or  maintenance  of  two  named 
schools  (c) ;  to  found  a  school  for  the  sons  of  gentlemen  {d) ; 
to  found  prizes  for  essays  on  a  given  subject  (e).  Whicker 
\.  Hume,  7  H.  L.  124  (a) ;   lie  Berridge ;   Berridge  v.  Turner^ 
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62  L.  T.  366 ;  63  L.  T.  470  (h)  ;    Kirkbank  v.  Hudson,  7  Pr.  Chap.  XXVn. 
213  (c)  ;  A.-G,  v.  Ijord  Lonndule,  1  Sim.  105  (d) ;    Farrer  v.  S^ 
CatJiarine's  College,  16  Eq.  19  (<'). 

Under  this  head  also  come  gifts  to  institutions  and  societies  Gifts  to 
which  exist  for  the  increase  of  knowledge  generally,  such  as  ^cietie^ 
the  British  Museum  (a) ;  or  the  Smithsonian  Institute  {h)  ;  or 
for  the  advancement  of  science  or  some  particular  science, 
such  as  the  Royal  Society  and  the  Geographical  Society  (c). 
Trustees  of  the  British  Museum  v.  White,  2  S.  &  St.  594  {a) ; 
President  of  the  United  States  v.  Drummond,  cit.  7  H.  L.  155  (b) ; 
Beaumont  v.  Oliveira,  4  Ch.  309  (e). 

So  the  gift  of  a  collection  of  pictures,  china,  and  the  like,  to  Art  museum, 
establish  an  art  museum  in  Bath,  is  charitable.    Re  Holhurne ; 
Coates  V.  Maekillop,  53  L.  T.  212. 

Gifts  for  promoting  the  kind  treatment  of  animals  come  Kindness  to 

1        .1  >     1        1  animals. 

under  this  head. 

Thus,  gifts  to  establish  an  institution  for  investigating, 
studying  and  endeavouring  to  cure  maladies,  distempers  and 
injuries  any  quadrupeds  or  birds  useful  to  man  may  be  found 
subject  to  (a) ;  to  a  society  to  promote  prosecution  for  cruelty 
to  animals  (b) ;  to  a  society  for  the  protection  of  animals  liable 
to  vivisection  and  to  the  Home  for  Lost  Dogs  (c) ;  and  to 
societies  for  the  suppression  of  vivisection  (rf),  are  all  charit- 
able. University  of  London  v.  Yarrow,  1  De  G.  &  J  72  (a) ; 
Re  Vallance,  Seton,  5  Ed.  1141  (b) ;  In  re  I)ou{fla^ ;  Obert  v. 
Barrow,  35  Ch.  D.  472  (c)  ;  Armstrong  v.  Reeves,  25  L.  R.  Ir. 
325  ;  In  re  Foveaux ;  Cross  v.  London  Anti'Vivisection  Society, 
(1895)  2  Ch.  501  (d). 

Gifts  for  the  maintenance  of  particular  animals  are  not 
charitable,  but  they  are  valid  if  they  do  not  infringe  the 
rules  as  to  perpetuity.  In  re  Dean  ;  Cooper  Dean  v.  Stevens^ 
41  Ch.  D.  552. 

Gifts  to  promote  the  doctrines  of  a  particular  sect  or  of  a  Particular 
particular  person,  if  the  doctrines  are  not  of  an  immoral  or  ^*"''®®' 
irreligious  tendency,  may  also  be  charitable. 

Thus,  a  gift  for  printing,  publishing,  and  propagating  the 
sacred  writings  of  Joanna  Southcote  (a)  ;  a  gift  of  50Z.  a  year 
to  be  paid  to  a  worthy  literary  man  who  had  not  been  very 
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Charity  of 
this  class  most 
be  of  a  pablic 
nature. 


Chap.  XXYII.  successful  in  his  career,  to  assist  in  extending  the  knowledge 

of  those  doctrines  in  the  various  branches  of  literature  to 
which  the  testator  had  turned  his  attention  and  pen  (b) ;  and 
a  gift  to  a  vegetarian  societ}'  (r),  have  all  been  held  good 
charitable  gifts.  Thornton  v.  Hoircy  31  B.  14  (a)  ;  Thompson 
v.  ThompHon,  1  Coll.  395  (b)  ;  Webb  v.  Oldfield,  (1898)  1 
Ir.  431  (c). 

A  gift  for  the  purchase  of  such  books  as  may  have  b 
tendency  to  promote  the  interests  of  virtue  and  religion  and 
the  happiness  of  mankind,  the  same  to  be  disposed  of  in  Great 
Britain  or  in  any  other  part  of  the  British  dominions,  has  been 
held  not  charitable.  Browne  v.  Yeall,  7  Ves.  50,  n. ;  see 
10  Ves.  27  ;  (1896)  2  Ch.  471. 

The  limit  of  the  conception  of  charity  of  this  class  appears 
to  be  that  it  must  be  of  a  public  nature. 

Thus,  gifts  to  form  a  museum  in  Shakespeare's  house,  which 
was  private  property  (a) ;  to  the  Penzance  Public  Library, 
which  was  an  institution  existing  only  for  the  benefit  and 
improvement  of  its  subscribers  (b) ;  and  to  an  Athenaeum 
Mechanics*  Institution,  a  club  in  which  the  members  came 
together  for  literary  purposes  and  mutual  improvement  (r), 
are  not  charitable.  Thomson  v.  Shakesjyear,  1  D.  F.  &  J. 
899  (a) ;  Came  v.  Lowr/,  2  D.  F.  &  J.  75  {b)  ;  He  Dntton, 
4  Ex.  D.  54  (r)  ;  see  also  lie  Joy;  Pvrday  v.  Johnson, 
60  L.  T.  176. 

C.  Trusts  for  the  advancement  of  religion : — 

Of  this  kind  are  gifts  for  the  increase  and  improvement 
of  Christian  knowledge  and  promoting  religion,  and  to  buy 
Bibles  and  other  religious  books  (a)  ;  to  two  clergymen  to  be 
applied  for  such  purposes,  having  regard  to  the  glory  of  God, 
in  the  spiritual  welfare  of  His  creatures  as  they  should  think 
fit  (b) ;  a  gift  to  be  applied  in  the  service  of  my  Lord  and 
Master,  and  I  trust  Redeemer,  or  to  the  poor  and  the  service 
of  God  ((•)  ;  to  certain  named  societies,  and  to  any  other 
religious  institution  or  purposes  (d) ;  to  General  Booth  for  the 
spread  of  the  Gospel  (e) ;  to  maintain  the  missionary  establish- 
ments among  heathen  nations  of  the  Protestant  Episcopal 
Church,  commonly  known  as  the  Moravian  Church  (/) ;  to  a 
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religious  institution   for    a    religious    purpose  (g)  ;     for   the  ^^*P-  ^'^^^• 
furtherance    of    Conservative   principles    and    religious  and 
mutual   improvement  (h).      A,-G.  v.  Stepney,  10  Ves.  22  (a) ; 
Toumsend  v.  Carus,  8  Ha.  257  (h)  ;    Powerscourt  v.  Powers- 
court,  1  Moll.  616  ;    Re  Darling  ;  Farquhar  v.  Darling,  (1896) 

1  Ch.  50  {(•) ;  Wilkinson  v.  Lindgren,  5  Ch.  570  (d)  ;  In  re 
Lea ;  Lea  v.  Cooke,  84  Ch.  D.  528  {e)  ;  PemseVs  Case, 
(1891)  A.  C.  581  (/)  ;  In  re  White  ;  White  v.  Wliite, 
(1898)  2  Ch.  41  {g)  ;    In  re  Scowcroft ;    Ormrod  v.  Wilkinson, 

(1898)  2  Ch.  688  {h). 

Trusts  for  pious  uses  (a),  and  for  missionary  purposes  (b), 
have   been  held  not   to  be  charitable.     Heath  v.  Chapman, 

2  Dr.  417  (a)  ;  Scott  v.  Brownrigg,  9  L.  R.  Ir.  246  (6). 

A  trust  for  the  purchase  of  advowsons  is  not  in  itself  charit- 
able if  no  charitable  trust  is  declared  of  the  advowsons  when 
purchased.     Hunter  v.  A.-G.,  (1899)  A.  C.  309. 

Dissenters  and  Boman  Catholics  are,  as  regards  bequests  for  Position  of 
charitable  purposes,  on  the  same  footing  as  the  Established  and  Roman 
Church.     1  W.  &  M.  c.  18 ;  2  &  8  Will.  IV.  c.  115,  s.  1 ;  Cati»oii<»- 
A.'G.  V.  Pearson,  8  Mer.  858,  405. 

Thus,   bequests  for   the  maintenance   of    Protestant   Dis-  Disaentere. 
senters,  or  for  the  assistance  of  Unitarian  congregations,  or 
for  the  benefit  of  Irvingites,  are  valid.     A.-G.  v.  Pearson, 
8  Mer.  853;  Shrewsbury  v.    Hornby,  5  Ha.   406;  A.-G.  v. 
Lawes,  8  Ha.  32.     See  Dilworth  v.  Commissioners  of  Stamps, 

(1899)  A.  C.  99. 

So  bequests  to  be  applied  to  the  use  of  Roman  Catholic  Koman 
schools,  or  of  Roman  Catholic  priests  in  and  near  London, 
or  of  a  Roman  Catholic  college  existing  for  the  education 
of  ecclesiastics  and  laymen,  or  to  promote  the  Roman 
Catholic  religion,  or  to  assist  in  the  completion  of  a  Roman 
Catholic  cathedral,  are  good.  Bradshaw  v.  Tasker,  2  M.  &  K. 
221 ;  A.-G.  V.  Gladstone,  18  Sim.  7  ;  Walsh  v.  Gladstone, 
1  Ph.  290;  West  v.  Shuttle  worth,  2  M.  &  K.  684;  Dillon 
V.  Reilly,  I.  R.  10  Eq.  152. 

By   9   &   10  Vict.   c.  69,   s.   2,   Jews   are,   in   respect  to  Jews, 
their  schools,   places  for  religious  worship,  education,  and 
charitable  purposes,  and  the  property  held  therewith,  subject 
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Chap.  XXYII.  to   the  same  laws  as  Protestant    sabjects    dissenting  from 

the  Church  of  England. 

Since  this  statute,  bequests  to  enable  persons  professing 
the  Jewish  religion  to  observe  its  rites,  are  valid.  Straus 
V.  Ooldsmidy  8  Sim.  614 ;  In  re  MicheVs  Trusts,  28  B.  39. 

It  has  been  held  in  Ireland  that  bequests  in  favour  of 
Jesuits  and  members  of  other  religious  orders  of  the  Church 
of  Rome  bound  by  monastic  or  religious  vows,  are  void,  as 
contravening  the  policy  of  10  Geo.  IV.  c.  7  (see  sects.  88 — ^86). 
No  doubt  the  same  rule  would  be  applied  in  England. 

Thus  bequests  to  be  applied  for  the  education  and  main- 
tenance of  priests  of  the  order  of  St.  Dominick  in  Ireland, 
and  for  the  use  of  the  Franciscan  Convent  at  Wexford, 
and  to  the  Christian  Brothers  at  Cork,  have  been  held  to 
be  void  under  the  statute.  Sims  v.  Quinlan,  16  Ir.  Ch.  191 ; 
17  Ir.  Ch.  48 ;  Walsh  v.  Walsh,  I.  R.  4  Eq.  896  ;  Kehoe  v. 
Wilson,  7  L.  R.  Ir.  10 ;  Murphy  v.  Cheevers,  17  L.  R.  Ir.  205. 

The  statute  applies  whether  the  monastic  body  is  settled 
before  or  since  the  Act.     Liston  v.  Keegan,  9  L.  R.  Ir.  581. 

Societies  consisting  of  females  are  exempted  from  the 
operation  of  the  statute,  see  sect.  87. 

The  statutes  removing  religious  disabilities  have  not  affected 
bequests  to  superstitious  uses. 

The  statute  of  1  Edw.  VI.  c.  14,  relates  only  to  certain 
superstitious  uses  then  existing.  The  earlier  statute,  28 
Hen.  VIII.  c.  18,  relates .  only  to  assurances  of  land  to 
churches  and  chapels.  But  by  analogy  to  these  statutes 
certain  bequests  are  considered  void  as  being  superstitious 
uses.     Cary  v.  Abbot ^  7  Ves.  490. 

Thus  bequests  to  priests  for  offering  masses  for  the  souls 
of  the  dead  are  void,  notwithstanding  2  &  8  Will.  IV.  c.  116, 
and  go  to  the  next  of  kin.  West  v.  Shutileworth,  2  M.  &  K. 
684;  Heath  v.  Cliapjjian,  2  Dr.  417;  Re  BlundeWs  Trusts, 
80  B.  860;  In  re  Fleetwood;  Sidgreaves  v.  Brewer,  49 
L.  J.  Ch.  514 ;  15  Ch.  D.  594. 

They  are  void,  although  the  legatee  resides  in  a  country 
where  such  a  gift  is  good.  In  re  Elliott ;  Elliott  v.  Johnson, 
89  W.  R.  297. 


SaperstitiouB 
uses. 


Beqnesta  for 
masses. 
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Land  devised  for  a  superstitious   use   goes  to  the  heir.  ^*P'  xxvn. 
R,  V.  Portington,  8  Salk.  334 ;  CrofU  v.  Evetts,  Moore,  784. 

Bequests    for    offering  up   masses  for  the  souls    of    the  Bequests  for 

masses  in 

dead  are  not  illegal  in  Ireland.     Commissioners  of  Charitable  Ireland. 
Donations  v.  Walshy  7  Ir.  Eq.  34 ;  Read  v.  Hodgens,  ih.  17 ; 
Brennan  v.  Brennan,  I.  R.  2  Eq.  321  ;   Phelan  v.  Slattery, 
19  L.  R.  Ir.  177 ;  Bradsliaw  v.  Jackman,  21  L.  R.  Ir.  12. 

Such  bequests,  however,  though  not  illegal  in  Ireland, 
are  not  charitable,  and  are  void  if  they  tend  to  a  perpetuity. 
DUlon  V.  Rfdlly,  I.  R.  10  Eq.  162;  A.-G.  v.  Delaneij,  I.  R. 
10  C.  L.  104;  Morrow  v.  M'Conville,  11  L.  R.  Ir.  236; 
Dornan  v.  Gilmore,  15  L.  R.  Ir.  69;  Reichenhach  v.  Qidn, 
21  L.  R.  Ir.  138 ;  Small  v.  Torhy,  25  L.  R.  Ir.  388. 

But  a  gift  for  the  public  celebration  of  the  mass,  though 
it  be  for  the  repose  of  the  testator's  soul,  is  a  good  charitable 
gift.  A.'G.  V.  Hall,  (1896)  2  Ir.  291;  (1897)  2  Ir.  426; 
overruling  Kehoe  v.  Wihon,  7  L.  R.  Ir.  10 ;  Perrp  v.  Ttuymey, 
21  L.  R.  Ir.  480 ;  Brannigan  v.  Murphy,  (1896)  1  Ir.  418. 

By  the  Roman  Catholic  Charities  Act  (23  &  24  Vict.  c.  134), 
sect.  1,  it  is  in  effect  provided,  that  dispositions  of  real  or 
personal  estate  upon  any  lawful  charitable  trust  in  favour 
of  Roman  Catholics  shall  not  be  invalidated  by  reason  that 
the  same  estate  is  subjected  to  a  trust  deemed  to  be  super- 
stitious, but  the  property  may  be  apportioned,  and  a  portion 
applied  to  the  lawful  charitable  trusts  declared  by  the  donor, 
and  the  rest  applied  to  charitable  purposes  for  the  benefit  of 
Roman  Catholics  as  the  Court  or  the  Charity  Commissioners 
may  think  just. 

As  to  the  application  of  the  doctrine  of  superstitious  uses 
to  British  Colonies,  see  Yeap  Cheah  Neo  v.  Ong  Cheng  Neo, 
L.  R.  6  P.  C.  381,  and  the  authorities  there  quoted. 

The  statute  of  Elizabeth  expressly  mentions  the  repair 
of  churches. 

Thus,  gifts  to  repair  the  fabric  of  a  church,  or  even  the  Repair  of  a 
ornaments  within  it,  such  as  a  monument  or  tomb,  or  the  ^  "^  * 
parish  churchyard  and  the  tombs  in  it,  are  charitable.   Hoare 
V.  Osborne,  L.  R.  1  Eq.  585  ;   In  re  Vaughan  ;   Vavghan  v. 
Thomas,  33  Ch.  D.  187. 
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But  a  gift  to  build  or  repair  the  tomb  of  the  testator  or  his 
family,  not  within  a  churdh,  is  not  charitable.  MeUick  v. 
President  of  the  Asylum y  Jac.  180 ;  Lloyd  v.  Lloyd,  2  Sim. 
N.  S.  255  ;  Adnam  v.  Cole,  6  B.  353  ;  Rickard  v.  Robson,  81 
B.  244 ;  Hoare  v.  Osborne,  L.  E.  1  Eq.  585. 

Nor  is  such  a  gift  within  the  statute  43  Geo.  III.  c.  108. 
Re  Rigley's  Tmst,  15  W.  R.  190;  36  L.  J.  Ch.  147. 

Such  a  gift,  therefore,  if  it  involves  a  perpetuity,  is  void. 
Rickard  v.  Robson,  suj)ra ;  Yeap  Cheah  Neo  v.  Ong  Cheng  Neo, 
L.  R.  6  P.  C.  381 ;  In  re  Vau{/han ;  Vatighan  v.  Tlwmas,  33 
Ch.  D.  187.  See  In  re  Tyler ;  Tyler  v.  Tyler,  (1891)  3  Ch.  252. 

The  limit  of  the  conception  of  charity  in  this  direction 
appears  to  be  that  the  religious  purpose  must  be  something 
more  than  mere  personal  edification.  It  must  be  in  some  way 
directed  to  the  public  good. 

Thus,  though  a  gift  to  a  voluntary  society  established  for 
the  personal  sanctification  of  its  members,  who,  as  a  means 
thereto,  employ  themselves  in  the  exercise  of  works  of  piety 
and  charity,  is  a  good  charitable  gift ;  a  gift  to  a  similar  society 
existing  only  for  the  spiritual  improvement  of  its  members  is 
not.  Cocks  V.  Manners,  12  Eq.  574 ;  Morrow  v.  M'Conville, 
11  L.  R.  Ir.  236;  Mahony  v.  Ihigyan,  ib.  260;  In  re  Wilkinson's 
Trusts,  19  L.  R.  Ir.  531. 

A  gift  of  lOOL  to  the  Christian  Brethren  in  trust  of  A.  and  B.^ 
who  were  both  members  of  that  community,  was  held  a  good 
charitable  gift.  The  Christian  or  Plymouth  Brethren  were  a 
large  body  of  persons  in  different  parts  of  the  kingdom,  and 
the  Court  came  to  the  conclusion  that  it  was  a  gift  to  trustees 
in  trust  for  the  Brethren,  and  not  a  gift  to  the  Brethren  as 
individuals.     In  re  Broun ;  Paden  v.  Finlay,  (1898)  1  Ir.  423. 

D.  Trusts  for  other  purposes  beneficial  to  the  community  not 
falling  under  any  of  the  preceding  heads: — 

Under  this  head  come,  first,  gifts  for  the  benefit  of  a 
particular  defined  district,  such  as  a  parish,  a  town,  or  county. 

Of  this  kind  are  a  gift  (upon  failure  of  a  particular  charitable 
purpose)  for  some  other  purpose  conducing  to  the  good  of 
the  county  of  Westmoreland  and  the  parish  of  Lowther 
especially  (a) ;  gifts  or  trusts  for  the  benefit  of  a  parish  {b) ; 
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a  trust  of  an  advowson  for  the  benefit  of  a  parish  (c) ;  gifts  for  Chap,  xxvii. 
the  purpose  of  bringing  spring-water  fram  St.  Aryan's  or  else- 
where to  the  town  of  Chepstow  for  the  use  of  the  inhabitants 
for  ever  (d) ;  a  gift  for  the  improvement  of  the  city  of  Bath  and 
of  the  town  of  Bolton  {e) ;  or  for  the  benefit  and  ornament  of 
the  town  of  Faversham  (/) ;  a  gift  to  the  corporation  of 
Shrewsbury  to  be  applied  in  the  reparation  of  the  bridges  and 
walls (//).  A.'G,  y,  Lonsdule,  1  Sim.  105(a);  A.-G.  v.  Lm-d 
Hotliam,  T.  ^:  R.  209 ;  A.-G.  v.  Webster,  20  Eq.  483 ;  In  re  St. 
Botolph  Withaut  Bishopsgate  PaHsk  Estates,  35  Ch.  D.  142  (b) ; 
In  re  St.  Stephen,  Coleman  Street,  39  Ch.  D.  492  (c) ;  Jones  v. 
Williams,  Amb.  651  (rf>;  Hawse  v.  Chapman,  4  Ves.  542; 
A,'G.  v.  Heelis,  2  S.  &  St.  67  (e) ;  Mayor  of  Faversham  v. 
Ryder,  5  D.  M.  &  G.  350 (/) ;  A.-G.  v.  Corporation  ofShrewsbtiry, 
6B.  220(g). 

Secondly,  trusts  for  fluctuating  bodies  of  persons  defined  by  Trusts  for 

...  .J  i,'  £        fluctuating 

some  reference  to  tenure  or  residence  or  occupation ;  for  bodies, 
instance,  a  trust  of  a  right  for  the  free  inhabitants  of  ancient 
tenements  in  a  borough  to  dredge  for  oysters  during  a  limited 
period  and  to  carry  them  away  without  stint  for  sale  or  other- 
wise {a) ;  a  trust  for  the  benefit  of  copyhold  tenants  for  the 
repair  of  the  sea-dykes  within  the  manor  (b) ;  a  trust  for  the 
benefit  of  the  occupiers  of  all  such  cottages  and  tenements 
containing  less  than  one  acre  each  as  were  erected  on  ancient 
sites  or  had  then  been  erected  more  than  fourteen  years  (c) ; 
and  a  trust  for  the  freemen  for  the  time  being  of  the  city  of 
Norwich  (d).  Mayor  of  Saltash  y.  Goodman,  7  A.  C.  633  (a) ; 
Wilson  v.  Barnes,  38  Ch.  D.  507  (b)  ;  In  re  Christchtirch 
Inclosure  Act,  38  Ch.  D.  520  (c)  ;  In  re  Nonvich  Town  Close 
Estate  Charity,  40  Ch.  D.  298  (d). 

Thirdly,  gifts  in  aid  of  the  public  burdens,  such  as  parochial  Gifts  in  aid  of 
rates  or  Imperial  taxation.  burdens 

Of  this  kind  are  gifts  to  the  churchwardens  in  aid  of  the 
poor's  rate  (a) ;  to  his  Majesty's  Government  in  exoneration  of 
the  National  Debt  (fc);  to  the  Government  of  Bengal,  to  be  applied 
to  charitable,  beneficial,  and  public  works  at  and  in  the  city  of 
Dacca,  for  the  benefit  of  the  native  inhabitants  (c) ;  a  gift  in 
exoneration  of  a  tax  affecting  the  commonalty  of  Grantham  (d) ; 
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a  gift  to  the  Chancellor  of  the  Exchequer  for  the  advancement 
of  Great  Britain  (e).  Doe  v.  Howell,  2  B.  &  Ad.  744  ;  see  A.-G. 
V.  Blizard,  21  B.  238  (a) ;  Netcland  v.  A.-G^.  3  Mer.  684  (b)  ; 
Mitford  V.  Reynolds,  1  Ph.  186  (c) ;  A.-G.  v.  Bushhy,  24  B. 
299  (d)  ;  Nicfhtimiale  v.  Goidboume,  5  Ha.  484 ;  2  Ph.  594  (e). 

Fourthly,  under  this  head  may  also  be  mentioned  a  gift 
for  the  increase  and  encouragement  of  good  servants  (a),  and 
for  the  benefit  of  a  volunteer  corps  (b).  Losconihe  v.  Wintrma- 
ham,  13  B.  87(a);  In  re  Lord  Stratheden  and  Campbell; 
Alt  V.  Lord  Stratheden  and  Campbell,  (1894)  8  Ch.  265  (b). 

The  limit  of  the  legal  conception  of  charity  in  this  direction 
is  that  the  gift  must  not  be  to  encourage  a  mere  sport,  such  as 
yacht  racing.    In  re  Nottage  ;  Jones  v.  Palmer,  (1895)  2  Ch.649. 

And  it  must  not  be  contrary  to  public  policy.  Thus,  a  gift 
to  purchase  the  discharge  of  poachers  committed  for  non- 
payment of  fines,  fees,  or  expenses  under  the  Game  Laws  (a) 
is  void  ;  and  a  gift  towards  the  political  restoration  of  the  Jews 
to  Jerusalem  and  to  their  own  land  was  also  held  void,  as 
being  inconsistent  with  our  own  amicable  relations  with  the 
Sublime  Porte  (b).  Thrupp  v.  CoUett,  26  B.  125  (a) ;  Habershon 
V.  Vardon,  4  De  G.  i&  S.  467  (b). 

It  would  also  seem  that  the  class  to  be  benefited  must 
be  some  well-defined  branch  of  the  community  and  not 
a  merely  artificial  class  created  by  the  testator.  Thus,  a 
grant  of  land  to  the  Boman  Catholic  clergyman  entrusted 
with  spiritual  care  of  the  Roman  Catholic  inhabitants  of 
the  parish  of  R.,  for  the  purpose  of  having  the  rents 
applied  for  the  benefit  of  the  children  under  the  age  of 
twelve  of  the  tenantry  of  the  grantor,  was  held  not  to  be 
a  charity.  Browne  v.  King,  17  L.  R.  Ir.  448.  See,  too.  Re 
Tunno  ;  Raikes  v.  Raikes,  W.  N.  1886,  154,  a  gift  to  build 
six  labourers'  cottages  on  an  estate. 


Gifts  in 
respect  of  an 
office. 


II.  Gifts  in  Respect  of  an  Office. 

In  soi^ie  cases  the  question  arises  whether  a  bequest  is 
given  in  respect  of  a  certain  office,  and  is  therefore  charitable, 
or  whether  the  office  is  merely  used  to  describe  the  person. 
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Thus,  a  gift  to  A.,  minister  of  a   certain  church,  is  not  ^^^P-  xx^ii. 
charitable.      Doe    d.   Phillips    v.    Aldridfje,   4    T.   E.    264; 
DonnelUm  v.  O'Neill,  I.  R.  5  Eq.  528. 

But  a  gift  to  A.,  minister  of  a  chapel,  and  his  successors 
for  ever,  is  charitable.  Thomber  v.  Wilson,  3  Dr.  245  ;  see 
Robb  V.  Bp.  Dalian,  I.  R.  9  C.  L.  488 ;  ib.  11  C.  L.  292  ; 
Gibson  v.  Representative  Church  Body,  9  L.  R.  Ir.  1. 


III.  The  Doctrine  of  Cy  Prbs. 
If  the  testator  expresses  a  general  charitable  intention  the  General 

,  i       -11        1  t   ^^  charitable 

bequest  will  not  fail : —  intention 

a.  By  the  failure  of  the  testator  to  appoint  the  particular  ^"^®^  °"** 
objects  he  intends  to  benefit,  though  the  bequest  may  be  to 

such  charitable  uses  as  he  shall  appoint.  Mills  v.  Fanner, 
1  Mer.  55  ;  Commissioners  of  Charitable  Donations  v.  Sullivan, 
1  D.  &  War.  501 ;  Oillan  v.  Gillan,  1  L.  R.  Ir.  114 ;  Pocock 
V.  A.-G,,  8  Ch.  D.  842. 

b.  By  the  death,  revocation  of  the  appointment,  or  refusal 
to  act  of  persons,  to  whom  the  testator  has  given  power  to 
apply  his  property  for  charitable  purposes.  Moggndge  v. 
Thackwell,  7  Ves.  86 ;  18  Ves.  416  ;  White  v.  miite,  1  B.  C.  C. 
12  ;  A.'G,  V.  Boultbee,  2  Ves.  Jun.  880;  8  Ves.  220. 

c.  By  the  failure  or  non-existence  of  the  particular  objects 
he  has  pointed  out.  Loscombe  v.  Wintnngham,  18  B.  87  ; 
Hayter  v.  Trego,  5  Russ.  118 ;  Reeve  v.  A.-G.,  8  Ha.  191  ; 
Biscoe  V.  Jackson,  35  Ch.  D.  460. 

d.  By  the  fact  that  some  of  the  objects  specified  are  void. 
Fisk  V.  A.-G.,  4  Eq.  521 ;  Dawson  v.  Small,  18  Eq.  114. 

e.  By  the  fact  that  the  bequest  is  to  be  applied  to  a 
particular  object  at  a  future  time  beyond  the  limits  of 
perpetuity.     Cfuiviberlayfie  v.  Brockett,  8  Ch.  206. 

In  such  cases  the  fund  does  not  fall  into  residue,  but  the  Doctrine  of 

cv  wet 

Court  carries   out  the  general   charitable   intention  cy  pres, 
and  directs  a  scheme  for  that  purpose. 

And  a  gift  to  a  particular  charity  which  is  capable  of  taking 
effect  at  the  testator's  death  does  not  fail  by  the  subsequent 
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failure  of  the  charitable  object,  but  the  fund  will  be  applied 
cy  pres  by  a  scheme.  Hai/ter  v.  Trego,  5  Buss.  113 ;  In  re 
Slevin ;  SUvin  v.  Hephani,  (1891)  2  Ch.  236  ;  In  re  Buck ; 
Brnty  v.  Maekey,  (1896)  2  Ch.  727  ;  Re  Vlllers-Wilkes ;  Bower 
V.  Goodman,  72  L.  T.  323 ;  see  A.-G.  v.  Day,  (1900)  1  Ch.  31. 

The  doctrine  of  cy  pr^^s  will  be  applied  to  a  particular 
charitable  gift  which  becomes  incapable  of  taking  effect 
though  the  residue  is  also  given  to  charity.  Mayor  of  Lyons 
V.  Advocate-General  of  Bengal,  1  App.  C.  91. 

The  doctrine  does  not,  however,  apply  in  the  following 
eases : — 

1.  If  there  is  a  gift  to  a  particular  charitable  society  by 
name,  and  the  society  has  existed,  but  at  the  time  of  the 
testator's  death  has  ceased  to  exist,  the  legacy  fails.  Clark  v. 
Taylor,  1  Dr.  642  ;  Marah  v.  Means,  3  Jur.  N.  S.  790  ;  Rmsell 
V.  Kellett,  3  Sm.  &  G.  264 ;  Langford  v.  Gowland,  3  Giflf.  617  ; 
Fisk  V.  A,'G.,  4  Eq.  521;  Makeown  v.  Ardagh,  I.  E.  10  Eq. 
446 ;  In  re  Orey  ;  Broadbent  v.  Barrow,  29  Ch.  D.  560 ;  Re 
Joy  ;  Pwrday  v.  Johnson,  60  L.  T.  175  ;  In  re  Rymer ;  Rymer 
V.  StanfieUl,  (1895)  1  Ch.  19. 

If  the  bequest  to  the  society  is  expressed  to  be  for  a  charit- 
able  object,  the  failure  of  the  trustee  will  not  destroy  the 
charitable  gift.  Templemoyle  School,  I.  R.  4  Eq.  295  ;  Carhery 
V.  Cox,  3  Ir.  Ch.  231 ;  Marsh  v.  A.-G.,  2  J.  &  H.  61. 

If  there  is  no  existing  charitable  society  suflSciently,  or  there 
are  several  equally,  answering  the  description,  the  gift  will  not 
be  void,  but  will  be  applied  cy  prcs  to  charitable  purposes,  or  be 
divided  among  the  several  claimants.  The  approval  of  the 
Attorney-General  is  required.  Simon  v.  Barber,  5  Russ.  112  ; 
Re  Clergy  Society^  2  K.  &  J.  615  ;  Loscomhe  v.  Wintringham,  13 
B.  87  ;  Re  Magmrc,  9  Eq.  632  ;  Re  Alchin's  Trnstn,  14  Eq.  230. 

2.  A  gift  for  a  clearly-defined  and  particular  charitable 
object,  as  to  build  a  church  in  a  particular  place,  will  fail 
if  the  object  becomes  impossible.  -4.-G.  v.  Bishop  of  Oxford, 
1  B.  C.  C.  444,  n.  ;  Cherry  v.  Mott,  1  M.  &  C.  123  ;  Rmsell  v. 
Kellett,  3  Sm.  &  G.  264  ;  Ifoare  v.  Hoare,  56  L.  T.  147 ; 
see,  however,  as  to  the  limits  of  this  doctrine,  A^-G,  v.  Bonyer, 
3  Yes.  724;    Ahhott  v.  Fraser,  L.  R.  6  P.  C.  96;  Biscoe  v. 
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Jackson,   85  Ch.  D.  460;    Re  Taylor;    Martin  v.  Freenian,  Chap.  XXVn. 
58  L.  T.  638. 

In  such  a  case  it  seems  the  Court  will  retain  the  fund  for  a  The  Court 
time  and  direct  an  inquiry  as  to  the  possibility  of  carrying  out  inquiry  as  to 
the  bequest.      A.-G.  v.  Bishop  of  ^Chester,  1  B.  C.  C.  444  ;  of^efffe^i^f  *^ 
Baldwin  v.  Baldwin,  22  B.  419 ;  Sinnett  v.  Herbert,  7  Ch.  282  ;  *he  object. 
Chainberlayne  v.   Brockett,   8   Ch.   206 ;  see,   too,   Abbott  v. 
Eraser,  L.  E.  6  P.  C.  96. 

Though,  on  the  other  hand,  if  the  gift  to  the  charity  is  t>ift  to  charity 
expressly  made  upon  some  event  which  ia  too  remote,  the  gift  ^^^oiTu''* 
would  be  void  :  as,  for  instance,  a  gift  of  a  sum  of  money  to  ^°**^- 
build  almshouses,  when  land  should  be  given.     CJiamberlayne 
V.  Brockett,  8  Ch.  206 ;    In  re  White's  Trusts,  88  Ch.  D.  449 ; 
In  re  Lord  Stratlieden  and  Campbell ;  Alt  v.  Lord  Stratheden 
and  Campbell,  (1894)  8  Ch.  265 ;  and  see  p.  519. 

The  question  as  regards  remoteness  is  whether  the  property 
is  at  once  devoted  to  charity,  the  actual  application  being 
postponed  from  the  necessities  of  the  case.  See  Biscoe  v. 
Jackson,  85  Ch.  D.  460 ;  Re  Gyde  ;  Ward  v.  Little,  79 
L.  T.  261. 

8.  Where  a  discretion  is   left  to   trustees,   which   would  Discretion  to 
empower  them   to   apply   the    whole   of  the  gift  either  to  apply  the 
charitable  or  other  indefinite  purposes,  the  whole  gift  is  void,  ^iJj^^t.**'^^ 
as  it  does  not  appear  that  the  chief  object  was  charity ;  and,  other  indefi- 
on  the  other  hand,  the  other  object  is  void  for  uncertainty. 
WiUiatns  v.   Kershaw,  5   L.  J.  Ch.  84  ;     5  CI.  &   F.  Ill  ; 
Jaines  v.  Allen,  8  Mer.  17  ;    Morice    v.  Bisliop  of  Durham, 
9  Ves.  899  ;  10  Ves.  521 ;  Ommaney  v.  Butcher,  T.  &  R.  260 ; 
Vezey   v.   Jamson,  ,1    S.    &     St.    69  ;    Kendall    v.    Granger, 
5  B.  800  ;     TJurmpson  v.  TJiompson,  1  Coll.  898  ;    Down  v. 
Worrall,  1    M.  &  K.  561  ;    Boyle  v.  Boyle,  I.  R.  11  Eq.  438 ; 
In   re   Hewitt's   Estate  ;    Mayor  of  Gateshead   v.    Hudspeth, 
49   L.    T.    587;     58    L.    J.    Ch.    182;    Hunter   v.    A.-G., 
(1899)  A.   C.   809  ;    see   In   re   Sutton  ;   Stone  v.  A.-G.,  28 
Ch.  D.  464. 

Tiie  trustees  cannot  exercise  their  discretion  and  appoint 
the  whole  to  charity.  In  re  Jarman's  Estate  ;  Leavers  v. 
ClayUm,  8  Ch.  D.  584. 
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Discretion  to 
apportion- to 
charity  and 
other  ascer- 
tainable 
objects. 


Gift  for  a 
particular 
purpose 
where  amount 
uncertain — 
gift  of  surplus 
void. 


Fund  to  be 
applied  to 
several 
objects — 
some  void. 


If  the  trustees  have  a  discretion  to  apportion  between 
charitable  objects  and  definite  ascertainable  objects  non- 
charitable,  the  trust  does  not  fail,  but  in  default  of  apportion- 
ment by  the  trustees  the  Court  will  divide  the  fund  between 
the  objects  charitable  and  non-charitable  equally.  A.-G.  v. 
Doylcy,  4  Vin.  486  ;  7  Ves.  58,  n.  ;  Salusbtm/  v.  Denton, 
3  K.  &  J.  529  ;  Crafton  v.  Frith,  20  L.  J.  Ch.  198  ;  Hunter 
V.  A,-G.,  (1899)  A.  C.  309  ;  see,  too.  Re  HalVs  Charity, 
14  B.  115  ;  In  re  Douglas  ;    Obert  v.  Barrow,  35  Ch.  D.  472. 

4.  When  a  fund  is  given  for  a  particular  purpose  and  the 
surplus  is  given  to  charity,  then,  if  the  primary  purpose  fails 
and  it  cannot  be  ascertained  how  much  ought  to  have  been 
expended  on  it,  the  gift  of  the  surplus  fails  also.  In  most 
of  the  cases  under  this  head  the  primary  purpose  was  one 
involving  a  substantial  outlay,  and  the  surplus  was  contem- 
plated as  being  of  small  amount,  and  the  testator  could  not  have 
intended  the  whole  fund  to  go  to  the  charitable  purpose  if  the 
primary  purpose  should  fail. 

For  instance,  where  there  was  a  direction  to  build  a  chapel, 
but  with  no  clue  as  to  the  kind  of  chapel  intended,  and  if  any 
surplus  should  remain  from  the  purchasing  or  building  the 
chapel  it  was  given  to  a  charitable  object,  the  gift  to  build  the 
chapel  being  void,  it  was  held  that  the  Court  could  not 
ascertain  what  ought  to  have  been  spent  on  it,  and  con- 
sequently the  whole  gift  failed.  Chapman  v.  Brown,  6  Ves. 
404 ;  A,-G.  v.  Hinxman,  2  J.  &  W.  270 ;  Limhrey  v.  Gurr,  6 
Mad.  151 ;  Cramp  v.  Playfooty  4  K.  &  J.  479  ;  Fowler  v.  Fowler, 
33  B.  616;  Kirkmann  v.  Lewis,  38  L.  J.  Ch.  570  ;  Re  Taylor; 
Martin  v.  Freeman,  58  L.  T.  538. 

On  the  other  hand,  if  the  primary  object  is  sufficiently 
definite  to  enable  the  Court  to  ascertain  what  should  be  spent 
on  it  it  will  do  so,  and  the  gift  of  the  surplus  will  be  valid. 
Cases  supra;  and  see  Mitford  v.  Reynolds,  1  Ph.  185;  16  Sim. 
105 ;  Magistrates  of  Dundee  v.  Morris,  3  Macq.  134 ;  6 
W.  R.  556. 

5.  If  a  fund  is  to  be  applied  to  several  objects,  some  valid 
and  some  invalid,  the  Court  will,  if  possible,  ascertain  by 
inquiry  how  much  should  be  applied  to  each  object  («).     If  it 
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comes  to  the  conclusion  that  an  inquiry  would  not  lead  to  a  c^ap- 
satisfactory  result,  the  fund  will  be  equally  divided  between  the 
objects,  at  any  rate,  if  they  are  of  a  similar  kind;  for  instance, 
the  repair  of  a  vault  not  in  a  church,  and  of  a  window  and 
monument  in  a  church  (h).  Adnam  v.  Cole,  6  B.  358;  In  re 
Riffle f/'s  Trusts,  36  L.  J.  Ch.  147  ;  Cliampney  v.  Davt/,  11  Ch.  D. 
949 ;  Li  re  Vamfhan ;  Vaughan  v.  Thomas^  33  Ch.  D.  187  (a) ; 
Hoare  v.  Oshonie,  L.  E.  1  Eq.  685  (fc). 

6.  In  some  cases,  where  a  fund  was  given  upon  trust  to  apply  Gift  of  residue 
so  much  as  might  be  necessary  in  repairing  a  tomb  and'the  p^^  f "nd  "^ 
rest  was  then  given  to  a  charitable  purpose,  and  the  gift  for  ^^^"J^j^object 
repair  of  the  tomb  was  void,  it  has  been  held  that  the  whole 
fund  was  applicable  for  the  charitable  purpose.    The  intention 
in  those  cases  was  that  whatsoever  was  not  wanted  for  the 
primary  purpose  should  go  to  charity.  Fisk  v.  -4  .-G.,  4  Eq.  521 ; 
Dawson  v.  Small,  18  Eq.  114 ;    In  re  Williams,  5  Ch.  D.  735 ; 
In  re  Birhett,  9  Ch.  D.  576 ;    In   re   Vattglian  ;    Vaughan  v. 
Thomas,  33  Ch.  D.  187. 

7..  Where  a  bequest  is  void  as  contravening  the  policy  of  a  Gift  contrary 
statute,  it  will  not  be  carried  out  cy  pres.     Thmpp  v.  Collett,  ^Jatutef  ^ 
26  B.  125  ;  Sims  v.  Qninlan,  16  Ir.  Ch.  191 ;  17  ih.  43 ;   Walsh 
V.  Walsh,  I.  R.  4  Eq.  397. 

8.  Where  the  whole  of  the  rents  and  profits  of  land  are  given  increase  in 
to  charity,  but  the  objects  pointed  out  do  not  exhaust  the  fund,  and  profits 
the  Court  distributes  the  surplus  cy  pres.     Arnold  v.  A.-G.,  ^^^^ 
Shower  P.  C.  22  ;  Pieschel  v.  Paiis,  2  S.  &  St.  384. 

Where  a  sum,  which  in  fact  amounts  to  the  whole  of  the  Whole  rent 
rents  and  profits  of  certain  land,  is  given  to  charity,  this  is  in  fharity,  the 
effect  a  dedication  to  charity  of  the  land  itself,  and  any  increase  ^"crease  also 
in  the  rents  and  profits  goes  to  the  same  purposes.     Thetford 
School  Case,  8  Eep.  130b. 

Similarly,  if  the  testator  has  shown  an  intention  to  dispose  of 
the  whole  to  charitable  purposes,  though  there  may  be  a  residue 
undisposed  of,  it  will  go  to  the  same  purposes.  A.-G.y.  Drapers, 
2B.  508. 

And  where  the  whole  rents  are  given  in  certain  proportions 
among  several  charitable  objects,  any  increase  is  apportioned 
rateably  among  those  objects,  subject  to  the  discretion  of  the 
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When  certain 
payments  aro 
directed  out 
of  the  rents 
for  charitable 
objects, 
leaving  a 
surplus,  the 
increase  does 
not  pass  to 
the  charitable 
objects. 


Court.  A.-G.  V.  Jesits  Coll., '29  B.  163;  A.-G.  v.  Marchanty 
L.  K.  3  Eq.  424 ;  Mercliant  Taylors  v.  A.G.,  11  Eq.  35  ;  6  Ch. 
513;  A.'G.  V.  Wax  Chandlers,  L.  E.  6  H.  L.  1. 

But  where  rents  and  profits  of  land  are  given  to  a  corporation 
and  certain  fixed  charitable  payments  are  directed,  which  do 
not  exhaust  the  whole,  and  there  is  no  gift  of  the  residue,  the 
residue  belongs  to  the  corporation.  A.-G.  v.  Mayor  of  Bnstoly 
2  J.  &  W.  291 ;  A.'G.  v.  Brasenose  Coll.,  2  CI.  &  F.  295;  A.-O. 
v.  Trinity  College,  24  B.  383. 

A  fortiori,  if  the  surplus  is  expressly  given  to  the  corpora- 
tion, though  the  amount  of  it  be  specifically  mentioned  by  the 
testator,  any  increase,  after  the  payments  directed  have  been 
made,  belongs  to  the  corporation.  Sonthniolton  v.  A.-G., 
6  H.  L.  1  ;  Mayor  of  Beverley  v.  A.-G.,  6  H.  L.  310;  A.-G.  v. 
Dean  of  Windsor,  8  H.  L.  369. 

If,  among  the  particular  payments  directed,  some  are  not 
charitable,  but  are  to  be  made  to  individuals  and  cannot  have 
been  intended  to  abate,  there  is  an  additional  argument  that 
none  of  the  particular  payments  were  either  to  abate  or  to 
increase,  and  that  the  surplus,  whatever  it  might  be,  was  to 
go  to  the  donees  in  trust.  A.-G.  v.  Cordwainers,  3  M.  &  K. 
534 ;  Mayor  of  Beverley  v.  A.-G.,  6  H.  L.  310. 

On  the  other  hand,  if  the  surplus  undisposed  of  is  insignifi- 
cant, and  there  is  a  direction,  that  the  particular  payments 
are  to  abate  proportionately  in  the  event  of  depreciation 
of  the  property,  the  inference  arises,  that  they  were  in  like 
manner  to  share  proportionally  in  any  increase.  Mercer  s  Co, 
V.  A.^G.,  2  Bl.  N.  S.  165. 


IV.  Administration  of  Charitable  Gifts. 


Administration 
under  sign 
manual. 


Where  the  gift  is  for  general  charitable  purposes  without 
the  intervention  of  a  trustee  it  must  be  administered  under  the 
authority  of  the  Crown,  to  be  obtained  by  letters  missive 
under  the  sign  manual.  Da  Costa  v.  De  Pas,  Amb.  227; 
A.'G.  V.  Herrick,  ib.  712 ;  Kane  v.  Cosgrave,  I.  R.  10  Eq.  211 ; 
see  Felan  v.  Russell,  4  Ir.  Eq.  701. 
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Where   the    gift    is   to  trustees   for  charitable  purposes,  ^^V-  xxvii. 
whether   special    or    general,   the   Court  will,   if  necessary.  Administration 
adminster  the  fund  by  means  of  a  scheme.     Mofjgmhfc  v.  ^hwne^''^ 
ThackfccU,  7  Ves.  86  ;    Paicr   v.   Archbishop  of  Canterhurt/, 
14  Ves.  364. 

But  though  the  Court  has  discretion  in  such  cases  to  settle  Discretion  of 

v  i.     '^    J.V      J.        i.  t  trustees  not 

a  scheme,  yet,  if  the  trustees  are  proper  persons,  and  are  interfered 
willing  to  act,  it  will  allow  them  to  receive  and  administer  ^*^ 
the  fund,  more  especially  in  cases  where  a  discretion  is 
conferred  upon  them.  Society  for  P.  G.  v.  A.-G.,  8  Buss.  142 ; 
In  re  Lea  ;  Lea  v.  Cooke,  84  Ch.  D.  528  ;  Wanrn  v.  Clancy, 
(1898)  1  Ir.  127  ;  see  Wellhelored  v.  Jones,  1  S.  &  St.  43 ; 
Corpn.  of  Sons  of  CI  err fy  v.  Mose ,  9  Sim.  610. 

And  if  an  annual  sum  is  given  to  a  person  for  his  life  to  be  Distribution 
distributed    in    charity  the  Court  will    not    interfere  with 
the  discretion  of  the  trustee  by  settling  a  scheme.     Bennett 
V.  Honyivood,  Amb.  708  ;  Waldo  v.  Caley,  16  Ves.  206  ;  Horde 
V.  Earl  of  Siifolk,  2  M.  &  K.  59.   • 

Where  a  sum  is  given  tola  charitable  institution  for  the  Payment  to 

ciiaritaDle 

purposes  of  the  institution,  the  fund  will  be  paid  over  without  institution. 
a  scheme,  and  the  fund  may  be  paid  to  the  institution,  even 
where  the  gift  is  to  a  trustee,  with  a  discretion  to  apply 
the  same  for  the  benefit  of  the  institution,  and  the  trustee 
dies  before  the  testator.  Walsh  v.  Gladstone,  1  Ph.  290  ; 
In  bonis  McAnliffe,  44  W.  B.  804. 

In   the  case  of  a  gift  to   foreign  trustees  for  charitable  «ift  to  foreign 
pui-poses,  the  fund  will  be  handed  over  to  the  foreign  trustees  charity, 
to  be  administered  by  them,  though  the  Court  here  has  no 
<3ontrol  over  them.      Re  Geek  ;  Freund  v.  Steward,  69  L.  T. 
819  ;   see  Re  Davis's  TnisU,  61  L.  T.  480. 

If  the  foreign  trustees  disclaim,  the  Court  has  no  power 
to  settle  a  scheme,  and  the  gift  fails.  A.-G.  v.  Sturge,  19 
B.  597  ;   New  v.  Bonaker,  4  Eq.  655. 

Where  a  fund  was  given  for  the  benefit  of  the  blind  in 

Inverness-shire,  and  the  surviving  executor  declined  to  act, 

the  Court  gave  liberty  to  the  Attorney-General  to  apply  to 

the  Court  of  Session  for  a  scheme.     In  re  Fraser  ;    Yeates  v. 

Fraser,  22  Ch.  D.  827. 
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Chap.  XXVII.       Where  a  testatrix  gave  a  sum  to  endow  a  church,  subject  to 

certain  conditions  as  to  the  services,  the  Court  held  the 
conditions  to  be  continuing  and  retained  the  fund  in  Court, 
paying  the  income  to  the  incumbent  so  long  as  he  performed 
the  conditions.  lu  re  liohinson  ;  JVriffht  v.  Tuffwdl,  (1892) 
1  Ch.  95. 


Fund  when 
retained  in 
Court. 


Moii;niain  and 
Charitable 
Uses  Act, 
1891. 


V.  Eestrictions  on  Gifts  to  Charity. 

Before  the  passing  of  the  Mortmain  and  Charitable  Uses 
Act,  1891  (54  &  55  Vict.  c.  73),  land  and  impure  i)ersonalty 
could  not  be  given  by  will  to  charity. 

But  the  law  has  been  altered  by  that  Act,  which  applies 
only  to  testators  dying  after  the  passing  of  the  Act  (the  5th 
August,  1891)  ;  and  does  not  extend  to  Scotland  or  Ireland. 

The  Act  provides  (sect.  8)  that  land  in  the  Mortmain 
and  Charitable  Uses  Act,  1888,  and  in  this  Act  shall  include 
tenements  and  hereditaments,  corporeal  or  incorporeal,  of 
any  tenure,  but  not  money  secured  on  land  or  other  personal 
estate  arising  from  or  connected  with  land. 

Sect.  6  provides  that  land  may  be  given  by  will  to  or 
for  the  benefit  of  any  charitable  use,  but  such  land  shall, 
notwithstanding  anything  in  the  will  contained  to  the  con- 
trary, be  sold  within  one  year  from  the  death  of  the  testator, 
or  such  extended  period  as  may  be  determined  by  the 
High  Court,  or  any  judge  thereof  sitting  at  Chambers, 
or  by  the  Charity  Commissioners. 

Sect.  6  provides  for  the  sale  of  the  land  under  order  of  the 
Charity  Commissioners  if  not  sold  within  the  appointed  time. 

Sect.  7  provides  that  any  personal  estate  by  will  directed 
to  be  laid  out  in  the  purchase  of  land  to  or  for  the  benefit 
of  any  charitable  uses  shall,  except  as  hereinafter  provided, 
be  held  to  or  for  the  benefit  of  the  charitable  uses  as  though 
there  had  been  no  such  direction  to  lay  it  out  in  the  purchase 
of  land. 

Sect,  8  gives  power  to  the  Court  and  the  Charity  Commis- 
sioners to  sanction  the  retention  or  acquisition  of  land  in 
certain  cases. 
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Where  a  testator  by  will  made  before  but  coming  into  ^'^P*  xxvii. 
operation  after  the  passing  of  the  Act  gave  his  residue  upon 
trust  to  pay  "such  part  of  my  said  residuary  trust  estate 
which  by  law  may  be  given  for  charitable  purposes  "  to  a 
charity,  it  was  held  that  the  whole  residue  passed  under 
the  gift.  In  n*  BrUlger ;  BrompUm  Honpital  for  Consumption 
V.  LewiH,  (1898)  1  Ch.  44  ;  (1894)  1  Ch.  297. 

The  Act  applies  to  gifts  in  remainder,  as  a  future  interest 
in  land  may  be  sold  under  the  Act.  In  re  Hume;  Forbes 
V.  Hume,  (1895)  1  Ch.  422. 

Cases  to  which  the  Act  does  not  apply  are  governed  by  Act  of  1888. 
the  Mortmain  and  Charitable  Uses  Act,  1888  (61  &  62  Vict, 
c.  42),   which    repealed    and    substantially    re-enacted    the 
Statute  of  Mortmain  (9  Geo.  II.  c.  36). 

The  Act  of  1888,  sect.  13  (1)  provides  in  effect  that 
the  repeal  of  the  Act  9  Geo.  II.  c.  36,  shall  not  afifect  the 
past  operation  of  that  enactment,  or  any  instrument  executed 
before  the  passing  of  the  Act. 

It  may,  therefore,  still  be  necessary  to  consider  the  Act 
of  9  Geo.  II.  c.  86,  as  regards  testators  who  died  before 
the  13th  August,  1888,  and  possibly  also  as  regards  testators 
who  died  after  that  date  but  made  their  wills  before  it. 

The  cases  decided  under  the  old  law  are  therefore  retained. 

If  a  charitable  legacy  was  given  free  of  duty,  this  was  Legacy  duty. 
in  effect  a  gift  of  the  duty,  which  could  not  therefore  be  paid 
out  of  impure  personalty.     Wilkinson  v.  Barber^  14  Eq.  96. 

A.  The  decisions  are  numerous  as  to  what  is  an  interest  What  is  an 
in  land  within  the  Statute  of  Mortmain.  land  within 

1.  The  testator's  death  is  the  time  to  ascertain  the  pure  ^®"***™*® 
personalty.    Where  a  gift  is  made  to  a  charity  at  a  futm-e  by  trustees 
time  and  power  is  given  to  the  trustees  by  the  will  to  invest  under  powe 
in  real  security,  this  does  not  alter  the  character  of  the  "<>*  material. 
pm*e    personalty,  nor  does    an    actual    investment    by  the 
trustees  in  real  security  have  that  effect.     Curtis  v.  Hutton, 
14  Ves.   637,   639 ;   In   re  Hamilton ;    Cadogan  v*   Fitzroy, 
(1896)  2  Ch.  617.  K^,„^  ^ 

But  under  a  gift  after  a  life  interest  of  so  much  of  the  estate  as 

.  ...  .  found  at  a 

estate  as  is  then  invested  upon  securities  which  can  be  given  future  date. 
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to  charity,  money  invested  by  the  trustees  on  mortgage  will 
not  pass.     Re  Corcoran ;  Corcoran  v.  liiddell,  67  L.  T.  754. 

2.  Money  to  arise  from  the  sale  of  land  directed  b}'^  the 
testator,  though  the  land  is  devoted  to  partnership  purposes, 
is  within  the  statute.  Page  v.  Leapingwell,  18  Yes.  463; 
British  Mmeum  v.  White,  2  S.  &  St.  694 ;  Thornher  v.  Wihony 

4  Dr.   350;   Incorporated  Church   Building  Societi/  v.  Coles, 

5  D.  M.  &  G.  324;  Anhn'orth  v.  Mnnn,  28  W.  R.  965;  47 
L.  J.  Ch.  747  ;  15  Ch.  1).  563. 

So  is  the  purchase-money  for  land  contracted  to  be  sold 
by  the  testator,  but  in  respect  of  which  he  has  a  lien  at 
his  death,  and  also  a  premium  payable  to  tlie  testator  in 
respect  of  a  lease  granted  at  a  low  rent.  Harristm  v.  Harrison, 
1  K.  &  M.  71 ;  Shepheard  v.  Beetham,  6  Ch.  D.  597. 

3.  On  the  question  whether  money  to  arise  from  the 
sale  of  land  under  an  instrument  other  than  the  testator's 
will  is  within  the  Act,  the  cases  are  not  entirel}^  satisfactory. 

Where  land  is  given  by  a  first  testator  on  trust  for  sale, 
a  gift  of  the  proceeds  by  the  will  of  a  second  testator  is  within 
the  Act  if  the  time  for  selling  the  land  has  not  arrived 
at  the  death  of  the  second  testator,  or  if  the  land  has  not 
in  fact  been  sold,  and  the  second  testator  might  have  elected 
to  take  it  as  land.  Brook  v.  Badley,  4  Eq.  106 ;  3  Ch.  672 ; 
Lucas  V.  Jones,  4  Eq.  73  ;  A.-G.  v.  Harleij,  5  Mad.  321. 

Where  land  is  given  by  a  first  testator  on  trust  for  sale 
and  division  among  several  persons,  a  gift  of  the  proceeds 
by  the  will  of  a  second  testator,  which  does  not  take  effect 
till  after  the  death  of  the  first,  is  it  seems  within  the  Act, 
if  the  property  has  not  in  fact  been  sold  before  the  second 
testator's  death.  Marsh  v.  A,-(i,,  2  J.  k  H.  61,  is  overruled 
by  Brooh-  v.  Badley,  3  Ch.  672:  see  Ashworth  v.  Munn, 
15  Ch.  D.  563 

The  case  has  been  held  not  within  the  Act,  where  leaseholds 
have  been  given  on  trust  for  sale  to  pay  debts,  and  have  been 
sold  by  the  executors.,  in  course  of  administration,  after  the 
death  of  the  second  testator,  though  the  pure  personalty 
was  enough  to  satisfy  the  debts.  Shadbolt  v.  Thornton, 
17  Sim.  49;  13  Jur.  597;  but  this  case  is  of  verj'  doubtful 
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authority.     See  Lui*as  v.  Jones,  supra;    Asjnnall  v.  BournCy  Chap.  xxvn. 

29  B.  462. 

4.  Further,   within  the  Act  are  the  proceeds  of  growing  Crops, 
crops  (a),  leaseholds  (i),  money  secured  by  mortgage  of  land  (e),  ^^^.^^      j 
or  charged  upon  land(<:0,  including  equitable  mortgages  («),  chaiiges. 
and  mortgages  of  leaseholds  {/),     Symomis  v.  Manne  Society, 

2  Giff.  326  (a)  ;  Johnston  v.  Swann,  3  Mad.  457 ;  Paice  v. 
Archbishop  of  Canterbury,  14  Ves.  364 ;  Entwistle  v.  Davis, 
4  Eq.  272  (/>) ;  Wliite  v.  Evans,  4  Ves.  21 ;  Cm'byn  v.  French, 
4  Ves.  418 ;  Currie  v.  P«/t',  17  Ves.  462  ;  Paice  v.  Archbisliop 
of  Canterbury,  14  Ves.  364  (c) ;  ^.-(7.  v.  Harley,  5  Mad.  321  ; 
Harrison  v.  Harrison,  1  R.  &  M.  71  (rf) ;  Alexander  v.  Brame, 

30  B.  163  W  ;  Cft^^i^r  v.  C/ir'«<er,  12  Eq.  444  (/). 

Money  secured  by  mortgage  of  a  life  interest  in  a  fund 
invested  on  mortgage  of  land  is  not,  but  money  secured  by 
mortgage  of  the  life  interest  and  reversion  in  such  a  fund  is 
within  the  Act,  as  in  the  latter  case  the  mortgagee  could  by 
foreclosure  make  himself  the  owner  of  the  security  upon  which 
the  fund  is  invested.  In  re  Watts ;  Cornford  v.  Elliott,  27 
Ch.  D.  319 ;  29  Ch.  D.  947. 

5.  Though  personalty  may  happen  to  be  included  in  a  mort-  Mortgage  of 

real  ana 

gage  given  by  will,  the  bequest  will  not  be  apportioned,  nor  personal 
will  there  be  an  apportionment,  if  the  bequest  is  of  a  sum  ^^^  ^' 
charged  upon  realty  and  personalty  by  a  prior  testator.    Brook 
V.  Badley,  L.  R.  3  Ch.  672 ;  see  In  re  HilVs  Trusts,  16  Ch.  D. 
173;  In  re  Watts;  Cornford  v.  Elliott,  supra. 

But  if  a  sum  is  secured  by  a  promissory  note  and  a  mortgage 
by  deposit,  and  the  property  mortgaged  is  worth  only  half  the 
debt,  the  bequest  is  valid  as  regards  the  portion  not  secured  by 
the  mortgage.     Smith  v.  Sopwith,  W.  N.  1877,  208. 

6.  Within  the  statute  are  arrears  of  interest  due  on  a  mort-  Arrears  of 
gage,  and  rent  accrued  due  since  the  testator's  death  on  land  chained  on 
contracted  to  be  sold,  and  a  judgment  debt,  if  it  is  a  charge  upon  ^^^^' 
realty.     Alexander  v.  Brame,  30  B.  153 ;  Edwards  v.  Hall,  11 

Ha.  1 ;  Collinson  v.  Pater,  2  R.  &  M.  344. 

7.  A  voluntary  covenant  to  leave  money  by  will  to  a  charity  Voluntary 
is  in  substance  a  legacy,  and  is  void  if  the  testator  leaves  li^ve  money 
only  real  assets ;    if  he  leaves  mixed  assets,  there  will  be  an  ***  ^***^  ** 


\ 
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abatement  in  the  proportion  of  the  pure  to  the  impure  personalty. 
Jefrirs  v.  Alexander,  7  D.  M.  &  G.  525;  8  H.  L.  594;  Fox  v. 
Lowmles,  19  Eq.  458. 

But  where  A.  covenants  to  pay  a  sum  to  trustees  for  B. 
for  life  with  remainder  as  B.  appoints,  and  B.  appoints  to  a 
charity,  the  appointment  is  good,  though  the  sum  may  be  pay- 
able out  of  impure  personalty  of  A.  In  re  Robson;  Emley  v. 
Davidmn,  19  Ch.  D.  156. 

8.  Shares  in  companies,  whether  incorporated  or  not,  ai'e 
not  within  the  statute,  provided  land  is  held  by  them  only  for 
the  common  purpose^  of  the  undertaking,  and  this  is  the 
case  whether  the  shares  are  declared  to  be  personal  estate  or 
not,  provided  the  right  of  the  shareholder  is  merely  to  call  for 
a  share  of  the  profits,  and  not  for  a  specific  part  of  the  land 
itself.  Walker  v.  Milne,  11  B.  507;  Myers  v.  Perigal,  11 
C.  B.  90 ;  2  D.  M.  &  G.  599 ;  Edwards  v.  HaU,  11  Ha.  1 ; 
6  D.  M.  &  G.  74  ;  Hayter  v.  Tiieh^r,  4  K.  &  J.  243 ;  Entwistle 
V.  Darisy  4  Eq.  272.  Motris  v.  Glyn,  28  B.  218,  cannot  be 
considered  law. 

The  surplus  lands  stock  of  the  Metropolitan  Bailway  has 
been  held  pure  personalty  within  this  principle.  Re  Hollon ; 
Forbes  v.  Hardcastle,  68  L.  T.  160 ;  69  L.  T.  425. 

It  makes  no  difference  that  the  company  whose  shares  are  in 
question  has  placed  itself  in  the  position  of  landlord,  by  letting 
its  land  to  another  company.  Linley  v.  Taylor,  1  Giff.  67  ; 
2  ]).  F.  &  J.  84. 

But  if  the  land  is  held  in  trust  for  each  individual  shareholder 
in  proportion  to  his  shares,  so  that  each  shareholder  has  a  direct 
and  definite  interest  in  the  land,  the  shares  are  within  the 
statute.  Baxter  v.  Brown,  7  M.  &  Gr.  198.  See  IVatson  v. 
SpraUey,  10  Ex.  222. 

9.  As  to  charges  created  by  public  statutory  undertakings: — 
a.  The  debentures,  mortgage  debentures  and  debenture  stock 

of  railway  companies  are  not  within  the  Act,  whatever  may  be 
the  form  of  the  instruments  creating  them.  Walker  v.  Milne ^ 
11  B.  507 ;  Holds  worth  v.  Davenjwrt,  3  Ch.  D.  185  ;  In  re 
MitchelVs  Estate;  Mitchell  v.  Moberly,  6  Ch.  D.  655;  AUree 
v.  Hawe,  9  Ch.  D.  337  ;    Re  Yerbimfs  Estate ;  Ker  v.  Dent^ 
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62  L.  T.  55 ;  overruling  Ashton  v.  Lord  LanrjduU,  4  De  G.  &  Chap^vn. 
S.  402. 

The  principle  of  these  decisions  is  that  a  charge  which  only 
gives  a  right  to  the  net  earnings  of  an  undertaking  does  not 
confer  an  interest  in  land ;  and  although  tolls  derived  from  land 
may  also  be  charged,  they  are  only  charged  incidentally  to  the 
charge  on  the  undertaking. 

On  the  same  principle,  a  waterworks  mortgage  issued  by  a  Waterworks 
corporation,  charging  the  rents,  rates,  and  waterworks,  has  been 
held  outside  the  Act,  on  the  ground  that  it  was  practically  a 
mortgage  of  the  undertaking.  In  re  Parker;  Wignall  v. 
Park,  (1891)  1  Ch.  682 ;  not  following  CliancUer  v.  Howdl, 
4  Ch.  D.  651. 

h.  On  the.same  principle,  bonds  of  a  corporation  charging  the  Corporation 
borough  fund  are  not  within  the  Act,  although  the  fund  arises  ^^^^ 
partly  from  the  rents  of  land.  The  principle  is,  that  the  charge 
is  only  a  charge  on  the  floating  balance  of  a  fund  remaining 
after  purposes  made  prior  to  the  charge  by  statute  have  been 
satisfied,  and  that,  therefore,  no  receiver  of  the  rents  could  be 
appointed.  In  re  Tlumpson  ;  Bedford  v.  Teal,  45  Ch.  D.  161. 
Bonds  charging  the  district  fund  created  by  the  Public  Health 
Act,  1875,  are  probably  not  within  the  Act,  although  the  fund 
is  partly  composed  of  the  proceeds  of  sale  of  surplus  lands 
directed  by  statute  to  be  sold ;  and  certainly  not  within  the 
Act  if  there  are  no  surplus  lands.     In  re  Thompson,  supra. 

Leeds  corporation  debenture  stock,  which  is  by  statute  charged 
*'  upon  the  revenues  of  all  landed  and  other  property  '*  of  the 
corporation,  is  not  within  the  Act.  In  re  Pickard ;  Elimley  v. 
Mitchell,  (1894)  2  Ch.  88;  8  Ch.  704. 

Manchester  corporation  debenture  stock  which  is  by  statute 
a  charge  upon  ''the  city  rate  and  all  landed  and  other  property 
vested  in  or  belonging  to  the  corporation  "  and  Metropolitan 
Consolidated  Stock  which  is  a  charge  "  indifferently  on  the 
whole  of  the  lands,  rents,  and  property  "  of  the  Metropolitan 
JBoard  of  Works  are  within  the  Act.  He  Holmes ;  Holmes  v. 
Holmes,  68  L.  T.  477 ;  60  L.  J.  Ch.  267 ;  Cluff  v.  Cluff,  2 
€h.  D.  222;  In  re  Crossletj ;  Blrrell  v.  Greenhomjh,  (1897) 
1  Ch.  928. 
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f .  Where  there  is  a  charge  on  specific  tolls,  rates,  or  dues,  the 
charge  is  within  the  Act,  if  the  toll,  rate,  or  due  is  an  interest 
in,  or  connected  with  land.  Kuapp  v.  Williams,  4  Ves.  430,  n. ; 
///  re  Christmas ;  Martin  v.  Imcoiu  83  Ch.  D.  332;  In  re 
David ;  Bnchlcy  v.  lloifal  National  Lifeboat  Institution,  41 
Ch.  D.  168;  43  Ch.  D.  27. 

Thus,  duties  leviable  by  harbour  commissioners  on  all  ships 
coming  within  certain  limits,  whether  they  use  the  land  of  the 
commissioners  or  not,  are  not  connected  with  land  ;  but  tolls 
received  for  i^assing  over  a  bridge,  the  approaches  to  which 
belong  to  the  mortgagors,  are  connected  with  land.  /;/  re 
Christmas,  supra ;   In  re  David,  supra, 

d.  The  principle  of  Attree  v.  Hawe  has  no  application  to 
cases  in  which  tolls,  rates  or  dues  are  specifically  mortgaged 
{In  re  Christmas,  supra;  In  re  David,  supra),  but  it  has  beeni 
sometimes  treated  as  governing  such  cases.  Thus,  a  charge  by 
justices  of  the  peace  on  the  security  of  the  police  rate&  since 
7  &  8  Vict.  c.  83  {In  re  Harris;  Jackson  v.  Governors  of 
Queen  Anne's  Bountij,  15  Ch.  D.  661),  and  a  charge  on  rates, 
leviable  by  distress  in  the  same  manner  as  poor  rates  {Jervis 
V.  iMurence,  22  Ch.  D.  202),  have  been  held — in  both  cases  on 
the  authority  of  Attree  v.  Hawe — to  be  outsile  the  Act.  But 
probably  the  older  cases,  which  decided  that  police  rates  and 
poor  rates  were  within  the  Act,  would  now  be  upheld.  House 
V.  Chapman,  4  Ves.  542;  Finch  v.  Squire,  10  Yes.  41; 
Thornton  v.  Kempson,  Kay,  592;  see  In  re  Christmas,  83  Ch. 
D.  p.  842. 

10.  Arrears  of  rent  due  at  the  testator's  death  {a),  appor- 
tioned rent  (//),  a  royalty  on  minerals  then  due  (c),  and 
tenants'  fixtures  {d),  are  not  within  the  Act.  Edwards  v.  Hally 
11  Ha.  1 ;  6  I).  M.  &  G.  74  (a) ;  Thomas  v.  Stowell,  18  Eq. 
198  {h)  ;  Brook  v.  Badleij,  4  Eq.  106  (c) ;  Johnston  v.  Snann, 
3  Mad.  457  {d). 

B.  As  to  what  is  a  gift  of  personalty  to  be  laid  out  in  the  pur- 
chase of  land  or  any  interest  therein  within  the  Mortmain  Act : 

1.  Money  directed  to  be  invested  on  real  securities,  or  even 
merely  on  mortgage  security  generally,  is  within  the  Act.. 
Baker  v.  Sutton,  1  Kee.  224. 
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The  same  is  the  case  if  the  ultimate  object  of  the  bequest  C^*P-  xxvn. 
is  investment  in  land,   though  other  investments   may  be 
authorised  in  the  meantime.     Mann  v.  BurUngham,  1  Kee. 
235  ;    A.'G.  v.  HodijHon,  15  Sim,  146. 

But  the  gift  is  valid  if  an  option  is  left  to  the  trustees  ;  for 
instance,  if  money  is  directed  to  be  invested  in  real  or  other 
securities.  A.-G.  v.  GocUlard,  T.  &  E.  348  ;  Graham  v. 
Paternoster,  ^1  B.  30;  Re  Beaumont's  Trusts,  32  B.  191. 

2.  A  bequest  of  money  to  pay  oflf  a  debt  secured  by  mortgage,  Bequest  to 
whether  legal  or  equitable,  of  land  belonging  to  a  charity  is  ^r^age  ^ 
void.     Corhyn  y,  French,  4:  Ves.  418  ;    Waterhome  v.  Holmes,  pJaritv* 
2  Sim.  162 ;  In  re  LxjnaWs  Trusts,  12  Ch.  D.  211. 

But  this  is  not  the  case  where  the  debt  is  no  charge  upon 
the  land.     Bunting  v.  Maniott,  19  B.  163. 

3.  A  gift  to  improve,  repair  or  enlarge  an  existing  charitable  Oift  to 
institution  is  valid.     Edwards  v.  HaU,  11  Ha.  1  ;  6  D.  M.  &  G.  enlarge/ or 
74  ;   Hawkins'  Trust,  33  B.  570.  "i"'^"' 

4.  A  gift  to   build   a  charitable  institution  is  held  prima  Oift  to  build 

&  cliiiri table 

facie  to  imply  a  direction  to  purchase  land  for  the  purpose,  institution  is 
and  is  void  under  9  Geo.  II.  c.  36.  Chapman  v.  Brown,  6  Yes.  ' 
404;  A,'(t.  v.  Parsons,  8  Ves.  186;  Pritchard  v.  Arhouin, 
8  Buss.  466  ;  A.-G.  v.  Davies,  9  Yes.  535  ;  Maiiin  v.  Welhted, 
2  W.  E.  657  ;  Longstajf  v.  Be  unison,  1  Dr.  28  ;  Watmough's 
Trusts,  8  Eq.  272;  Hawkins  v.  Allen,  10  Eq.  246;  Pratt  \. 
Harrey,  12  Eq.  544;  see  Be  Taiilor ;  Martin  v.  Freeman, 
58  L.  T.  538. 

A  gift  to  erect  a  charitable  institution  does  not  become 
valid  because  made  to  a  corporation  which  has  power  to  hold 
land  in  mortmain,  and,  in  fact,  possesses  land  available  for 
the  purposes  of  the  bequest.  In  re  Co.v  ;  CUw  v.  Ihirie, 
7  Ch.  D.  204. 

5.  If,  however,  an  option  is  given  to  the  trustees  either  to  DiBcretion  to 
build  a  charitable  institution  or  bestow  the  money  in  some  the  money  in 
other  manner  which  is  legal,  the  bequest  is  good  as  regards  J^JJIfnerf^^ 
the  legal  purpose.     Sorreshy  v.  Hollins,  9  Mod.  221 ;  Amb.  211 ; 

A,'(L  V.  Whitchurch,  3  Yes.  141 :  Incorporated  Society  v. 
Barlow,  3  D.  M.  &  G.  120;  17  Jur.  217;  Mayor  of  Fare rsham 
V.  Ryder,  18  B.  318  ;  5  D.  M.  <&:  G.  350 ;  Edwards  v.  Hall, 
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Chap.  xxvn.  11  Ha.  1  ;    G  D.  M.  &  G.  74 ;    Dent  v.  AUcroft,  80  B.  385  ; 

UnirevHity  of  London  v.  Yarrow y  1  De  G.  &  J.  72. 

And  a  bequest  of  impure  personalty  to  such  charities  as 
trustees  may  select  is  good,  since  the  power  can  be  exercised 
in  favour  of  charities  exempt  from  the  law  of  mortmain.  LetrU 
V.  Allvnhy,  10  Eq.  668;  lie  Smith  ;  Smith  v.  A.-G.,  78  L.  T. 
732,  n,  ;  In  re  Piercy  ;  Whitwham  v.  Piercy,  (1898)  1  Ch.  565, 
overruling  Johnston  v.  Snann,  3  Mad.  457  ;  Baker  v.  Sitttony 

1  Kee.  224,  so  far  as  they  decide  the  contrary. 

A  discretion  to  trustees  to  give  a  legacy  to  the  poor  as  they 
think  fit  is  not  within  this  principle.  In  re  Clark;  Hnshand 
V.  Martin,  33  W.  K.  516  ;  64  L.  J.  Ch.  1080. 

6.  A  direction  to  '*  establish  "  would,  it  seems,  prima  facie 
imply  building,  and  come  under  the  same  rule  as  a  bequest 
fdl'  building.  A.-d.  v.  Hodyson,  15  Sim.  146  ;  iMngstaff  v. 
lienniHon,  1  Dr.  28  ;  He  Clancy,  16  B.  295  ;  A.-d.  v.  Hall, 
9  Ha.  647  ;  Dnnn  v.  Bownan,  1  K.  &  J.  591  ;  Tatham  v. 
lirummond,  4  D.  J.  &  S.  484, 

The  word  may  be  used  in  such  a  context  as  to  exclude 
building.      A.-G.  v.  WilUamH,  2  Cox,   887  ;    Hill  v.  Jonen, 

2  W.  R.  657. 
And  the  fact,  that  an  annual  sum  only  is  given  to  establii^h 

a  school,  would  apparently  go  to  show  that  a  testator  did  not 
contemplate  building.     Hartshorne  v.  Nicholson,  26  B.  58. 

The  same  is  the  case  with  an  annual  sum  given  to  ''provide'' 
a  school,  which  may  only  mean  that  a  school  is  to  be  hired. 
Johnston  v.  Swann,  3  Mad.  457  ;  Crafton  v.  Frith,  20  L.J.  Ch. 
198  ;  15  Jur.  787. 

A  gift  to  **  support  or  found  "  a  school  is  valid.  In  re 
Hedf/man  ;   Morley   v.  Croxon,  8  Ch.  D.  156. 

A  bequest  to  "found"  a  chapel  implies  building.  Hopkins 
V.  Phillips,  3  Giflf.  182. 

A  direction  to  hire  rooms,  does  not  bring  a  gift  within  the 
Mortmain  Act.  In  re  liohson  ;  Emley  v.  Davidson,  19  Ch.  D. 
156 ;  Re  Holhnrne ;  Coates  v.  MackiUop,  53  L.  T.  212. 

On  the  other  hand  a  gift  to  "endow"  would  wot  prima 
facie  authorise  building,  though  the  word  may  be  so  used  as  to 
involve  it.     Salusbury  v.  Denton,  3  K.  &  J.  529;  Edwards  v. 
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Hall,  11  Ha.  1 ;  Siunett  v.  Herbert,  7  Ch.  283 ;  Kirhhauh  v.  Chap.  XXVII, 
Hmhon,  7    Pr.  212;    Re    Holhurue ;    Coaten  v.  Mackillop,  53 

L.  T.  212: 

7.  But,  even  though  the  object  of  the  gift  may  prima  faeie  Evidence  of 
imply  the  purchase  of  land,  it  may  appear  that  the  testator  the  testator 
had   no  such   intention.      He  may   have   contemplated   the  ^^piate  the 
building  as  to  be  erected  either  on  land  already  in  mortmain,  pn^cha«e  of 
or  on  land  to  be  provided  after  his  death  from  some  other 
source. 

a.  Thus,  if  the  testator  contemplated  land  ah-eady  in  mort- 
main, a  gift  to  build  a  charitable  institution  is  good.  This 
will  be  the  case  : — 

(i.)  If  land  already  in  mortmain  is  expressly  referred  to  in  i^nd  in  mort- 
the  will.     (ilKbh  v.  A,'G,,  Amb.  373  ;  Brodie  v.  Diihe  of  to  expressly, 
Chandos,  1  B.  C.  C.  444,  n. 

If  it  is  uncertain,  whether  the  land  upon  which  the 
testator  directs  the  mone}'  to  be  laid  out  is  already  in 
mortmain  or  not,  an  inquiry  will  be  directed.     Champney 
v.  Darij,  11  Ch.  D.  949. 
(ii.)  If  land  already  in  mortmain  is  impliedly  referred  to,  as  by  impiica- 
by  a  direction  to  build  in  such  manner  as  is  consistent        ' 
with  law.     Dent  v.  AUcroft,  30  B.  335  ;  *SV/(v'H  v.  Crewe- 
Read,  L.  E.  3  Eq.  60. 
(iii.)  External  evidence  may  be  adduced  in  order  to  show  that  by  external 

evidence 

the  testator  must  have  contemplated  land  in  mortmain, 
though  as  to  the  exact  amount  of  evidence  necessary  for 
this  purpose  the  cases  are  not  quite  consistent.  A.-G, 
V.  Hyde,  Amb.  751 ;  Gihlett  v.  Hohnon,  3  M.  &  K.  517 ; 
Booth  V.  Carter,  L.  E.  3  Eq.  757 ;  CresHwell  v.  Cresswell, 
6  Eq.  69. 
/;.  When  the  testator  intends  the  buildings  to  be  erected 

on  land  to  be  supplied   fi'om   some  other  source  after  his 

death : — 

(i.)    It    is    clear,    that   a    direct    inducement    offered    to  inducement 

,•11 

any  person    to    give    land    for    the    purpose  of    the      ^^®  *"  ' 
building,  as,  for  instance,   a  bequest  to  A.  to  build 
if  he  will  give  the   land,  is   bad.      A,-G.   v.  Davien 
9  Yes,  535. 
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(ii.)  If  the  trustees  are  directed  to  beg  the  land  from 
some  person,  but  their  own  implied  power  to  purchase 
remains,    the    bequest    is    bad.       Mather    v.    Scott, 

2  Kee.  172. 

(iii.)  Where  the  bequest  is  to  build,  with  an  express  direction 
that  land  is  not  to  be  bought  for  the  purpose,  or  that 

w  I 

the  Mortmain  Act  is  not  to  be  violated,  the  bequest  is 
valid,  whether  made  conditional  upon  land  being  pro- 
vided, or  without  any  condition.     Henshaw  v.  Atkinson, 

3  Mad.  806;  A.-G.  v.  Williams,  2  Cox,  387;  Cauood  v. 
Thompson,  1  Sm.  &  G.  409 ;  Philpott  v.  Governors  of 
St.  George's  Hospital,  6  H.  L.  838  (overruling  Trye  v. 
Corporation  of  Gloucester,  14  B.  173) ;  Chamherlayne 
V.  Brockett,  8  Ch.  206 ;  In  re  White's  Trusts,  30  W.  R. 
837 ;  He  Jackson  ;  Biscoe  v.  Jackson,  35  Ch.  D,  460. 

8.  Upon  similar  principles,  a  bequest  to  the  trustees  of  a 
charity,  which  exists  only  for  the  purchase  of  land  is  void. 
Widniore  v.  Woodroffe,  Amb.  636 ;  Middleton  v.  Clitheroe, 
8  Ves.  784;  Denton  v.  Lord  J.  Manners,  25  B.  38;  2  De 
G.  ifc  J.  675. 

On  the  other  hand,  it  is  good  if  it  exists  for  the  purchase  of 
land  or  other  objects.  Incorporated  Society  v.  Barlow,  3 
D.  M.  &  G.  120 ;  Carter  v.  Green,  3  K.  &  J.  591  :  Wilkinson 
V.  Barber,  14  Eq.  96. 

9.  A  bequest  of  money  to  be  employed  in  enlarging  or 
improving  a  charitable  object  attempted  to  be  created  by  a 
testator  fails,  if  the  original  object  is  invalid.  A.-G,  v.  Hinx- 
man,  2  J.  &  W,  270;  Smith  v.  Oliver,  11  B.  481 ;  Cramp  v. 
Play  foot,  4  K.  &  J.  479;  Green  v.  Britten,  42  L.  J.  Ch.  187 
In  re  Cox ;  Cox  v.  Davie,  7  Ch.  D.  204 ;  Re  Taylor ;  Martin 
V.  Freeman,  58  L.  T.  538. 

10.  A  bequest  of  the  proceeds  of  sale  of  land  in  England  to 
be  laid  out  in  the  purchase  of  land  for  charitable  purposes  in  a 
country  where  land  may  be  well  given  to  charity  is  void. 
Curtis  V.  Hutton,  14  Ves.  537  ;  A.-G.  v.  MUl,  8  Euss.  328 ;  5 
Bl.  N.  C.  593 ;  2  Dow  k  CI.  393. 

But  the  Statute  of  Mortmain  leaves  bequests  of  money  to  be 
laid  out  in  the  purchase  of  land  for  charitable  purposes  in 
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other    countries   untouched.      Mackintosh   v.    Townsend^   16  ^•P*  xxvil. 
Ves.  880 ;  see  Whicker  v.  Hxime,  7  H.  L.  124. 

The  Statute  of  Mortmain  does  not  apply  to  the  Colonies. 
Therefore  a  giffc  by  a  testator  domiciled  in  a  colony  of  money 
to  be  laid  out  in  purchasing  land  in  England  for  a  charitable 
purpose  is  good.  Mayor  of  Canterbury  v.  Wyhnrn,  (1895)  A.  C. 
69 ;  see  Jex  v.  McKinney^  15  App.  C.  77. 

The  Act  9  Geo.  II.  c.  36,  did  not,  and  the  Act  of  1888  does 
not  extend  to  Ireland. 

As  regards  that  country,  the  Charitable  Donations  and 
Bequests  (Ireland)  Act,  1844  (7  &  8  Vict.  c.  97),  enacts  (sect.  16), 
that  after  the  Ist  January,  1845,  no  donation,  devise,  or 
bequest  for  pious  or  charitable  uses  in  Ireland  shall  be  valid 
to  create  or  convey  any  estate  in  lands,  tenements,  or  heredita- 
ments, for  such  uses  unless  the  deed,  will,  or  other  instrument 
containing  the  same  shall  be  duly  executed  three  calendar 
months  at  the  least  before  the  death  of  the  person  executing 
the  same,  with  a  provision  as  to  registration  of  every  deed  or 
instrument  not  being  a  will. 

A  gift  of  money  to  be  laid  out  in  land  for  a  charitable 
purpose  was  always  valid  in  Ireland  and  is  not  aflfected  by  the 
Act  (a)  ;  and  the  Act  does  not  affect  a  gift  of  money  invested 
on  mortgage  of  land  (b).  A.-G.  v.  Power,  1  Ba.  &  Be.  145; 
PoUock  V.  Day,  14  Ir.  Ch.  297  (a)  ;  Stewart  v.  Barton,  I.  R. 
6  Eq.  215 ;  Murland  v.  Perry,  8  L.  R.  Ir.  185  (b). 

But  a  devise  of  land  on  trust  for  sale  and  to  apply  the 
proceeds  for  charitable  purposes  is  avoided  by  the  Act  if  the 
testator  dies  within  three  months.     Sherlock  v.  Blake,  10 
Ir.  Jur.  N.  S.  850;  Donnellan  v.  O'Neill,  I.  R.  5  Eq.  528. 
C.  Exceptions  from  the  Statute  of  Mortmain. 

The  Universities  of  Oxford  and  Cambridge,  and  the  colleges  Universities 
and  houses  of  learning  in  the  two  Universities,  and  the  Colleges  ^ oSonfami 
of  Eton,  Winchester,  and  Westminster,  are  excepted  from  the  <^'^^"<i««. 

^      ^  and  Eton, 

operation  of  the  Act  9  Geo.  II.  c.  86.    But  this  exception  only  Winchester, 
authorises  devises  to  these  institutions  for  all  or  some  of  the  pur-  minster 
poses  for  which  they  exist,  and  not  upon  trust  for  other  charitable  ^bfAdf  ^™™ 
objects.    A.-G.  v.  Tancred,  1  Ed.  10 ;  1  W.  Bl.  90 ;  Amb.  851 ; 
A.'G.  V.  Whorwood,  1  Ves.  584;  A.-G.  v.  Munby,  1  Mer.  827. 
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And  if  there  is  a  good  devise  of  lands  to  a  college  for 
charitable  objects,  which  the  college  refuses  to  accept,  the 
object  will  be  carried  out cy lyr'is.    A.-G.  v.  Andrew,  8  Ves. 633. 

The  Act  of  1888,  sect.  7  (1),  continues  the  exception,  and 
extends  it  to  the  Universities  of  London  and  Durham,  and  the 
Victoria  University,  and  the  colleges  and  houses  of  learning 
within  any  of  these  universities,  and  to  Keble  College. 

Before  the  Wills  Act,  it  seems  that  a  devise  to  a  college  did 
not  carry  the  legal  estate,  notwithstanding  Bejiet  CoUerfe  v. 
Biahop  of  London,  2  W.  Bl.  1182,  which  was  decided  upon 
an  erroneous  interpretation  of  the  statute  43  Eliz.  c.  4,  that 
statute  being  merely  remedial  and  not  intended  to  authorise 
what  was  illegal  before.  See  Incorjyorated  Societt/  v.  Richavdff, 
1  D.  &  War.  258. 

Whether  a  devise  to  a  college  since  the  Wills  Act  would 
carry  the  legal  estate  seems  doubtful.     See  p.  106. 

The  fact  that  a  charity  is  empowered  by  Act  of  Parliament 
to  hold  lands  does  not  entitle  a  testator  to  devise  lands  to 
it.  Robinson  v.  (rorernors  of  London  Hospital,  10  Ha.  19  ; 
Nethersole  v.  School  for  the  Indit/ent  Blind,  11  Eq.  1  ;  Chrster 
v.  Chester,  12  Eq.  444. 

But  where  charities  are  empowered  to  acquire  lands  bj^  will, 
testators  are  of  course  entitled  to  devise  lands  to  them. 
Perrinff  v.  Traill,  18  Eq.  88. 

But  it  seems  that  such  a  power  to  take  lands  by  devise, 
would  not  necessarily  authorise  a  bequest  of  money  secured 
on  mortgage.     Chester  v.  Chester,  snpra. 

An  Act  passed  before  the  Act  9  Geo.  II.  c.  36,  and  enabling 
a  charitable  corporation  to  take  lands  without  a  licence  in 
mortmain,  by  authorising  testators  to  devise  lands  to  the  cor- 
poration, does  not  exempt  the  corporation  from  the  operation 
of  9  Geo.  II.  c.  36.     Lvckraft  v.  Pridham,  6  Ch.  D.  205. 

Under  42  Geo.  III.  c.  116,  s.  50,  money  may  be  given 
by  will  or  otherwise  for  redeeming  the  land  tax  on  lands 
settled  on  charitable  uses. 

Under  section  162  of  the  same  Act  land  tax  redeemed  or 
X^urchased  may  be  given  by  deed  or  will  for  the  augmentation 
of  any  living. 
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The  statute  43  Geo.  III.  c.  108,  authorises  the  devise  of  ^*P'  ^^^^^^ 
lands  not  exceeding  five  acres,  or  of  goods  or  chattels   to  Statate43 
the  amount  of  500/.,  for  erecting,  repairing,  or  providing  any  c.  ibs. 
church  or  chapel  where  the  Liturgy  of  the  Church  of  England 
is  used,  or  any  mansion-house  for  any  minister  of  the  said 
Church,  and  other  similar  purposes. 

This  Act  does  not  extend  to  women  covert  without  their 
husbands,  and  the  Married  Women's  Property  Act,  1882,  has 
not  removed  the  disability.  In  re  Smith's  Estate ;  Clements  v. 
Ward  35  Ch.  D.  589. 

Under  this  Act  a  secret  trust  to  devote  a  chapel  comprised 
in  a  residuary  devise  to  the  purpose  of  a  parish  church  has 
been  upheld.     O'Brien  v.  Tyssen,  28  Ch.  D.  872. 

Under  the  same  Act  a  bequest  of  500Z.  towards  building  a 
church,  if  the  testator  survives  the  making  of  the  will  three 
months,  is  good.  Dixon  v.  Barlow,  8  Y.  &  C.  Ex.  677 ; 
(Hrdlestone  v.  Creed,  10  Ha.  480. 

The  Act,  however,  does  not  authorise  a  devise  of  lands  to  be 
sold  and  the  proceeds  to  be  applied  towards  the  purposes  of 
the  Act.  Incoj-jwrated  Church  Building  Society  v.  Coles,  1 
K.  &  J.  145  ;  5  D.  M.  &  G.  324. 

Under  this  Act  gifts  to  keep  in  repair  a  parish  church- 
yard (a),  and  to  purchase  a  new  clock  for  a  parish  church  (h), 
have  been  held  good.  In  re  Vaughan  ;  Vaughan  v.  Thomas, 
33  Ch.  D.  187  (o)  ;  Re  Hendi-y ;  Watson  v.  Blakeney,  66 
L.  T.  908  (t). 

The  effect  of  the  Act  is  that  under  a  bequest  towards  build- 
ing a  church  the  legacy  will  be  apportioned  between  the  pure 
and  impure  personalty,  and  be  paid  out  of  pure  personalty 
to  the  extent  of  its  proportion,  and  out  of  the  impure 
personalty  to  the  extent  of  500Z.  Sinnett  v.  Herbert,  7 
Ch.  232  ;  Champney  v.  Dary,  11  Ch.  D.  949. 

Under  6  &  7  Vict.  c.  37,  sect.  9,  the  Ecclesiastical  Commis-  Kndowment 

....<,.....  ...       1  «i        of  districts 

sioners  may  constitute  districts  for  spiritual  purposes,  and  by  for  spintaai 
sect.  22  land  or  money  may  be  given  by  deed  or  will  for  the  i*"n>o»e8. 
endowment  of  the  minister  of  a  district,  or  for  providing  a 
church  or  chapel  imder  the  Act. 

Under  this  Act  a  direction  to  apply  a  sum  for  the  purposes 

T.W.  A   A 
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authorised  by  the  Act,  if  the  object  can  be  legally  carried 
out  within  twenty-one  years  from  the  testator's  death,  is  valid, 
if  a  district  is  constituted  within  the  stated  period,  though  no 
district  has  been  constituted  at  the  testator's  death.  BaMicin 
V.  Baldwin,  22  B.  419. 

By  the  Mortmain  and  Charitable  Uses  Act,  1888  (51  &  52 
Vict.  c.  42),  sect.  6,  twenty  acres  may  be  given  for  a  park,  two 
acres  for  a  museum,  and  one  acre  for  a  school-house,  but  the 
will  must  be  executed  twelve  months  before  the  death. 

By  the  Ancient  Monuments  Protection  Act,  1882  (45  <k  46 
Vict.  c.  78),  ancient  monuments,  to  which  the  Act  applies, 
may  be  devised  to  the  Commissioners  of  Works  who  may 
accept  the  devise. 

By  the  Department  of  Science  and  Art  Act,  1875  (88  &  89 
Vict.  c.  68),  land  may  be  devised  to  the  Department  of 
Science  and  Art  for  the  purposes  of  their  charter  or  for  any 
educational  or  public  purpose. 

By  the  Technical  and  Industrial  Institutions  Act,  1892 
(55  i&  56  Vict.  c.  29),  land  may  be  given  by  will  for  the  purposes 
of  that  Act  free  from  the  restrictions  of  the  Acts  of  1888  and 
1891,  see  sect.  10. 

A  list  of  charities  excepted  from  the  Mortmain  Act  will  be 
found  in  Tudor's  Real  Property  Cases,  4th  ed.  p.  680. 

The  Statute  of  Mortmain  cannot  be  avoided  by  a  secret 
trust  in  favour  of  a  charity.     Russell  v.  Jackson,  10  Ha.  204. 

In  such  a  case,  however,  the  devisee  takes  the  legal  estate. 
Siceeting  v.  Sweeting,  12  W.  R.  289. 

Where  land  is  devised  on  trust  for  a  person  for  life  with 
remainder  to  charity,  the  legal  estate  is  well  devised  for  life. 
Young  v.  Grove,  4  C.  B.  668. 

The  legal  estate  passes  when  the  trust  is  for  charity,  and  for 
other  objects  which  are  valid.  Doe  d.  Chidgey  v.  Harris,  16 
M.  &  W.  517,  518. 

But  a  devise  of  lands  on  an  express  trust  for  charity  only 
is  void,  as  regards  the  legal  estate  as  well,  by  the  statute 
9  Geo.  II.  c.  86.  Doe  d.  Burdett  v.  Wrighte,  2  B.  &  Aid.  710  ; 
see  Churcher  v.  Martin,  42  Ch.  D.  812  ;  In  re  Lacy ;  Royal 
General  Theatrical  Fund  Association  v.  Kydd,  (1899)  2  Ch.  149. 
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CHAPTER    XXVIII. 

SUCCESSIVE   AND    CONCURRENT    INTERESTS,    JOINT 
TENANCY   AND    TENANCY   IN    COMMON. 

I.  Devise  to  a  Class  in  Tail. 

In  some  cases  the  question  has  arisen  whether  the  gift  is  to  ^wfrr 

several  persons  concurrently,  or  whether  they  are  intended  to 

take  successively  ;  thus  a  devise  to  the  sons  of  a  person  in  tail  ciaas  in  tail 

is  i)nwt<?  foiie  a  gift  to  a  class.     De  Windt  v.  De  Windt, L.  E.  ^,^\^^^ 

1  H.  L.  87  ;  Surtecs  v.  Surtees,  12  Eq.  400. 

But,  if  there  is  a  general  intention  manifest  to  keep  the  »»'«•«  *here  is 

,  .-ii.  ..  1  1  #*"  intention 

estates  together  m  a  smgle  line  of  enjoyment,  the  members  of  expressed 
the  class  will  take  successively.   Cradock  v.  Cradoch,  4  Jur.  N.  S.  ^j^rty  ^ 
€26,  666  ;  Allqood  v.  BiaAr,  L.  R.  7  Ex.  889 ;  ih.  8  Ex.  160.       ^^^^^"^  ^J 

'  '  •'  '  one  line  of 

enjoyment. 

II.  Gifts  to  a  Parent  and  Children. 

In  the  same  way  a  gift  to  a  parent  and  children  is  prima  Gift  to  a 
facie  a  gift  to  them  concurrently.     Manonv.  Clarke ,  17  B.  126;  ^jJaJ-en"^ 
Sutton  V.  Torre,  6  Jur.  284  ;  Wilson  v.  MaddiHon,2Y.  &  C.  C.  gives  them 

concarrent 

872 ;  Beali's  v.  Ciisford,  18  Sim.  592  ;  Xewill  v.  Newilly  12  Eq.  interest*. 
432 ;  7  Ch.  258 ;  In  re  Seyton  ;  Seyton  v.  SatterthwaitCy  84  Ch. 
D.  511 ;    In  re  Davies'  Policy  TruHts,  (1892)   1  Ch.   90 ;    He 
JVilmot :  Wilmot  v.  Bettetion,  76  L.  T.  416.    See  Cape  v.  Co/x', 

2  Y.  <k  C.  Ex.  548. 

The  fact  that  the  gift  is  to  the  parent  in  trust  for  herself  and 
her  children,  is  not  sufficient  to  show  that  they  are  not  to  take 
concurrently.  NeiviU  v.  Neivill,  7  Ch.  258 ;  Jabber  v.  Jabber, 
9  Sim.  508  ;  In  re  Byrne's  Estate',  29  L.  R.  Ir.  250 ;  Atkinson 
V.  Atkinson,  62  L.  T.  785.     See  Curtis  v.  Graliam,  12  W.  R. 

A   A  2 
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contrary 
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whole  f  and  to 
the  separate 
use. 


998.     Ward  v.  (rrei/,  26  B.  485,  probably  goes  beyond  the 
present  tendency  of  the  Court. 

But,  if  there  is  anything  to  show  that  the  parent  is  to  take  a 
different  interest  from  that  of  the  children,  he  will  take  for  life, 
with  remainder  to  the  children. 

1.  If  the  bequest  is  to  A.  and  his  children  as  tenants  in 
common, if  more  than  one,  showing  that  the  tenancj'  in  common 
is  to  apply  to  children  onlj^  the  father  takes  for  life.  Doe 
d.  Davy  V.  Banisall,  6  T.  E.  30 ;  1  B.  &  P.  215,  where  issue 
must  have  meant  children  by  the  force  of  the  gift  over  in  default 
of  issue  of  such  issue.    See  Doe  d.  Gilman  v.  Elrey,  4  East,  313. 

2.  A  devise  to  A.  and  his  children  and  the  heirs  of  the  parent 
and  children,  gives  a  joint  estate  in  fee,  or  an  estate  tail  to  the 
parent,  according  as  there  are  or  are  not  children  living  at  the 
time  of  the  devise.  Oates  d.  Hatterly  v.  JackHon,  2  Str.  1172  ; 
UnderhiU  v.  lioden,  2  Ch.  D.  494. 

But  a  devise  to  A.  and  his  children,  and  the  heirs  of  the 
children,  would  give  A.  an  estate  for  life  with  remainder  to  his 
children.  Jeffevy  v.  Honyivood,  4  Mad.  898,  was  decided  on 
this  ground,  though  it  would  seem  the  word  heirs  referred  to 
the  parent  as  well  as  the  children. 

3.  If  the  bequest  is  to  a  father  and  his  children,  and  there  is 
a  desire  expressed  that  the  whole  fund  should  be  settled  or 
secured,  a  term  which  would  have  no  meaning  as  applied  to 
the  father's  interest  as  joint  tenant,  the  father  takes  for  life. 
Vauyhan  v.  MarqtiiH  of  Hcadfort,  10  Sim.  639  ;  Coinhe  w 
Hughes,  14  Eq.  415. 

If  a  continuing  trust  is  created,  which  is  contemplated  as 
outlasting  the  parent's  life,  there  is  room  for  a  similar  argument 
in  favour  of  a  life  interest  in  the  parent.  Of  fie  v.  Corthont,  {> 
Jur.  325. 

4.  Whether,  where  the  gift  is  to  the  separate  use  of  the 
mother,  it  will  be  considered  a  sufficient  indication  of  intention 
to  cut  the  interest  of  the  parent  down  to  a  life  interest  is  not 
certain.  On  the  whole  the  better  opinion  seems  to  be,  that 
where  the  words  creating  the  separate  use  apply  to  the  whole 
fund  or  legacj-,  it  will  be  construed  as  gi\'ing  the  mother  a 
life  interest.      Xetrmau  v.  Xiyhtingale,  1  Cox,  341 ;  French  v. 
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French,  11  Sim.  257  ;  B(tui  v.  Lenrhery  11  Sim.  397  ;  Fnu/i/att         Chap. 

^  ''*'  XXVIII 

V.  Warden,  3  De  G.  &  S.  685  ;   Dawson  v.  Bourne,  16  B.  29 ;  — 

Jr/Zf^r^  V.  /><?  Vitri',  24  B.  296;  *Sc(>ff  v.  Svott,  11  Ir.  Ch.  114  ; 
Ogle  V.  Corthorn,  9  Jiir.  325,  in  which  case  the  Vice-Chancellor 
Wigram  thought  that  a  gift  to  the  separate  use  was  conclusive 
against  the  children  participating  with  their  mother  ;  Comhey, 
Hiujhes,  14  Eq.  415. 

On  the  other  hand,  the  cases  of  De  Witte  v.  De  JVitte,  11 
Sim.  41,  and  Ihtstard  v.  Saunders,  7  B.  92  (which,  however, 
only  followed  De  Witte  v.  De  Witte),  are  inconsistent  with 
this  rule.  See  In  re  Sei/ton ;  Seuton  v.  Satterthwaite,  34  Ch.  D. 
511,  516. 

If  the  interest  of  the  mother  alone  is  given  to  her  separate  Separate  use 

.  attached  to 

use,  or  the  separate  use  attaches  to  the  interests  of  all  alike,  no  parentis 
argument  in  favour  of  a  life  estate  can  be  founded  upon  the  to^nteresL 
separate  use.    Fishery,  Webster,  14  Eq.  283;  Newsom's  Trusts,  o^^^'- 
1  L.  R.  Ir.  373. 

The  same  is  the  case  if  her  interest  on\y  is  directed  to  cease 
on  marriage.     Iziul  v.  Izod,  11  W.  R.  452. 

5.  If  uiK)n  the  marriage  of  their  mother  the  fund  is  to  be  Division  of 
divided  among  the  children,  this  affords  an  argument,  that  it  fund  dlrecteii 
is  not  to  be  divided  before,  and  the  mother  takes  for  life  or  'f^*^'*'"'^*' 
till  maiTiage.     Mill  v.  MiU,  I.  R.  9  Eq.  104 ;  ih.  11  Eq.  158 ; 

In  re  M'Vieker's  Contract,  25  L.  R.  Ir.  307. 

6.  If  the  whole  fund  is  contemplated  as  remaining  undisposed  ^»^t  o^«r  of 

the  entire 

of,  if  there  are  no  children,  if  there  is  a  gift  over,  for  instance,  fund  if  there 
in  default  of  children,   the   same  construction   is  adopted,  children. 
Audslei/  V.  Horn,  26  B.  195 ;  1  D.  F.  &  J.  226.     See  Iximpley 
V.  Bhwer,  3  Atk.  396. 

7.  If  the  children  are  contemplated  as  taking  shares  in  the  children 

contemplated 

whole  fund  by  a  direction,  for  instance,  that  if  there  is  but  one  as  taking  the 
child  the  whole  is  to  go  to  that  child,  since  the  children  are  to  ^  ^® 
take  the  whole,  the  parent  to  take  anything  must  take  a  life 
interest.    Garden  v.  Poidteneij,  Amb.  499;  2  Ed.  323;  Audslei/ 
V.  Horn,  26  B.  195 ;  1  T>.  ¥.  »fe  J.  226. 

8.  If  the  bequest  is  such,  as  expressly  to  include  all  the  Express  gift 

to  afterliom 

child  i-en  of  the  parent,  and  not  merely  those  in  being  at  the  children, 
time  of  distribution,  it  will  be  construed  to  give  a  life  estate 
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to  the  parent,  with  remainder  to  the  children,  since  it  is  a 
singular  intention  to  impute  to  the  testator  that  the  parent's 
interest  in  the  estate  should  continually  diminish  on  the  l)irth 
of  a  new  child.  Jcffery  v.  De  Vitre,  24  B.  296;  Jcffery  v. 
Houyu'ood,  4  Mad.  398. 

9.  If  the  legacy  is  payable  in  part  at  once,  and  in  part  at  a 
future  period,  the  parent  will  take  for  life,  as  otherwise  different 
classes  of  children  might  take  the  two  portions.  Morse  v.  Morin\ 
2  Sim.  485. 

10.  If  the  children  are  contemplated  as  not  enjoying  the 
property  till  after  their  mother's  death,  by  being  called  heirs 
for  instance,  the  parent  takes  for  life  only.  Craicfm-d  v.  Trotter^ 
4  Mad.  36;  (hjlc  v.  Corthorn^  9  Jur.  325;  Wihoii  v.  Vansittart, 
Amb.  561. 

11.  There  may  be  a  reference  to  another  gift,  to  assist  the 
Court  in  giving  the  parent  a  life  interest.  French  v.  French y 
11  Sim.  257;  ///  re  Oiven\  Will,  12  Eq.  316. 

12.  An  executory  tvust  for  A.  and  her  children  will  be  settled 
on  A.  for  life,  and  afterwards  for  her  children.  ///  re  Bellasiis* 
Trust,  12  Eq.  218. 


Individual 
and  corpora- 
tion. 


Ciift  to  several 
with  >ft  ords  of 
limitjition  in  a 
joint  tenancy. 

Interests  of 
joint  tenants 
need  not  vest 
at  the  same 
time. 

*'  All  and 
ever.T** 


'III.  Joint  Tenancy,  Tenancy  in  Common  and  by 

Entireties. 

A.  Joint  tenancy. 

Formerly  an  individual  and  a  corporation  could  not  hold 
as  joint  tenants  (Late  (ruarantee  and  Trmt  Society  v.  Bank  of 
Enylandy  24  Q.  B.  D.  406),  but  this  has  been  altered  by  the 
Bodies  Corporate  (Joint  Tenancy)  Act,  1899  (62  &  63  Yict. 
c.  20). 

A  gift  to  two  persons  or  to  a  class  with  words  of  limitation 
primd  facie  constitutes  a  joint  tenancy  between  them. 

The  rule,  that  the  interests  of  joint  tenants  must  vest  at  the 
same  time,  does  not  apply  to  estates  raised  by  use,  or  to  wills. 
Macgreyor  v.  Maeyreyor,  1  D.  F.  &  J.  63 ;  (fHea  v.  Slattery, 
(1895)  1  Ir.  7. 

Thus,  a  gift  to  the  children  or  to  all  and  every  the  child  or 
children  of  A.  creates  a  joint  tenancy  between  them.   Ken  worthy 
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V.  Ward,  11  Ha.  196  ;  Minyan  v.  Britten,  13  Eq.  28 ;  Binninrj      ^^-^ 
V.  Binning,  18  R.  654;  see  Jtiry  v.  Jui-y,  9  L.  R.  Ir.  207. 


A  devise  to  two  persons  who  may  intermarry,  though  they  Devise  to  two 
may  both  be  mamed  already,  and  the  heirs  of  their  bodies,  ^ay  marry, 
makes  them  joint  tenants  in  tail.     Co.  Litt.  s.  25,  p.  25b. 

If  an  appointment  under  a  special  power  is  made  in  favour  Appointment 
of  A.  and  B.  as  joint  tenants,  and  A.  is  not  an  object  of  the  non-object 
power,  B.  takes  only  a  moiety,  and  the  other  moiety  goes  as  in 
default  of  appointment.    In  re  Kerr's  'Trusts,  4  Ch.  D.  600. 
B.  Joint  life  estates  several  inheritances. 
Intermediate  between  cases  of  joint  tenancy  and  of  tenancy 
in  common  falls  a  class  of  cases,  in  which,  in  order  to  give 
effect  to  the  whole  devise,  joint  estates  for  life  and  several 
inheritances  are  given. 
A  devise  to  several  persons  who  cannot  marry,  and  the  heirs  Devise  to 

severftl  in  t&il 

of  their  bodies,  gives  them  joint  estates  for  life  with  several  who  cannot 
inheritances  in  tail.     Fearne,  C.  R.  35 ;  Cook  v.  Cook,  2  Vern.  ™*"^* 
545 ;  Forrest  v.  Wkitway,  3  Ex.  367  ;  Edwards  v.  Champion, 
3  D.  M.  &  G.  202,  214 ;  Tufnell  v.  Borrell,  20  Eq.  194. 

A  devise  to  a  man  and  two  women,  or  to  two  men  and  one 
woman,  and  the  heirs  of  their  bodies,  gives  them  joint  estates 
for  life  and  several  inheritances.     Co.  Litt.  25b. 

A  devise  to  two  husbands  and  their  wives,  and  the  heirs  of 
their  bodies,  gives  joint  estates  for  life,  and  several  inherit- 
ances ;  the  one  husband  and  wife  the  one  moiety,  the  other 
husband  and  wife  the  other  moiety.     Co.  Litt.  25b. 

A  devise  to  several  and  the  heirs  of  their  respective  bodies.  Force  of  word 
gives  joint  estates  for  life  and  several  inheritances.     But  a  ^^^  *^*' 
devise  to  children  and  the  heirs  of  their  bodies  respectively, 
gives  several  estates  in  tail.     In  re  Tiverton  Market  Act ;   Ex 
parte  Tanner,  20  B.  374. 

In  the  case  of  real  estate  devised  to  several  and  their  heirs  a  Devise  to 
similar  principle  has  been  followed,  words  of  severance  being 
referred  to  the  inheritance,  leaving  the  life  interests  joint. 

This  construction  is  assisted  if  there  is  an  express  limitation 
to  the  survivor  or  such  a  word  as  jointly  is  used.  Barker  v. 
Giles,  2  P.  W.  280 ;  3  B.  P.  C.  297  ;  see  Cookson  v.  Bingham, 
8  D.  M.  &  G.  668. 
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Thus  a  devise  to  A.  and  B.  equally  as  joint  tenants,  and  their 
several  and  respective  heirs,  gives  joint  estates  for  life  with 
several  inheritances.  Doe  d.  Littleu'ood  v.  Green,  4  M.  &  W.  229. 

A  devise  to  several  and  their  heirs  respectively  creates  a 
tenancy  in  common.     Torret  v.  Frampton,  Styles,  484. 

A  devise  to  several  and  their  respective  heirs,  and  a  bequest 
of  personalty  to  several  and  their  respective  executors,  adminis- 
trators, and  assigns,  gives,  in  the  one  case,  joint  estates  for 
life  and  several  inheritances^  and  in  the  other,  joint  interests 
for  life  and  absolute  interests  in  remainder.  In  re  Tiverton 
Market  Act,  supra;  In  re  Atkinson;  Wilson  v.  Atkinson, 
(1892)  8  Ch.  52. 

But  a  l)equest  of  personalty  to  four  persons  and  to  each  of 
their  respective  heirs,  executors,  administrators,  and  assigns 
creates  a  tenancy  in  common.  Gordon  v.  Atkinson,  1  De  G. 
&  S.  478. 

A  devise  to  several  and  the  survivor  and  the  heirs  of  such 
survivor  gives  joint  life  estates  with  a  contingent  remainder 
in  fee  to  the  survivor.  Vick  v.  Edwards,  8  P.  W.  871 ;  Re 
Harrison,  3  Anst.  886 ;  Feame,  C.  R.  357 — 359  ;  see  Qaarni 
V.  Qnarni,  (1892)  1  Q.  B.  184,  as  to  the  effect  of  such  a 
devise  after  the  Wills  Act. 

But  a  devise  to  several  and  the  survivor^  their  heirs  and 
assigns  for  ever,  gives  joint  estates  in  fee.  Doe  v.  Sotheran, 
9  B.  &  Ad.  628,  685. 

C.  Severance  of  joint  tenancy. 

1.  Destruction  of  unity  of  estate. 

If  there  are  joint  tenants  for  life  and  the  reversion  is 
acquired  by  one  of  them  either  by  purchase  or  descent  the 
joint  tenancy  is  severed  as  regards  that  one.  Wiscofs  Case, 
2  Rep.  60;  Robert  Morgan's  Case,  2  Anderson,  202. 

And  a  jomt  tenancy  is  severed  if  the  property  becomes 
vested  in  one  of  the  joint  tenants  as  trustee  for  himself  and 
the  other  joint  owner.     Connolly  v.  Connolly,  I.  R.  1  Eq.  876. 

2.  Severance  by  disposition. 

A  joint  tenancy  may  also  be  severed  by  a  disposition  by 
one  of  the  joint  owners  amounting  at  law  or  in  equity  to  an 
assignment  of  the  share. 
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If  the  disposition  is  to  one  of  the  joint  tenants,  the  joint      x^n 
tenancy  is  severed  as  regards  the  share  conveyed,  but  subsists 
as  regards  the  other  shares.     Litt.  804. 

A  covenant  to  settle  severs  a  joint  tenancy,  if  the  covenant  Covenant  to 
applies  to  the  share  of  the  joint  tenant,  though  the  joint 
tenancy  may  be  created  by  an  instrument  not  coming  into 
operation  till  after  the  date  of  the  covenant.  Caldwell  v. 
FellotceH,  9  Eq.  410;  Baillie  v.  Treharne,  17  Ch.  D.  888; 
In  re  Hewett ;  Hewett  v.  Hallett,  (1894)  1  Ch.  862. 

The  fact  that  the  covenant  is  entered  into  by  an  infant  does  Covenant  by 
not  prevent  a  severance  if  the  settlement  is  not  avoided  when 
the  infant  comes  of  age.     Ihirtiahi/  v.  Equitable  HeverHtwianj 
Interest  Society,  28  Ch.  D.  416. 

A  mortgage  by  one  joint  tenant  of  his  interest  of  course  Mortgage, 
severs  the  joint  tenancy.     In  re  PollariVn  Kntate,  3  D.  J.  & 
S.  541. 

A  partial  disposition  may  also  sever  the  joint  tenancy.  Partial 

Thus,  if  two  are  joint  tenants  in  fee,  and  one  makes  a  lease    *^p^^**°"« 
for  the  life  of  the  lessee  the  joint  tenancy  is  wholly  severed. 
Litt.  302  ;  Co.  Litt.  191b. 

So  if  two  are  joint  tenants  for  years  a  lease  for  years  by  one 
-completely  severs  the  joint  tenancy.     Co.  Litt.  192a. 

Possibly  a  lease  for  years  by  a  joint  tenant  in  fee  only 
severs  the  joint  tenancy  during  the  term.  Clerk  v.  Clerk, 
-2  Yern.  323  ;  an  unsatisfactory  case. 

A  lease  by  one  joint  tenant  and  the  husband  of  the  other, 
the  rent  being  reserved  to  the  lessors  jointly,  does  not  sever 
the  joint  tenancy.     Palmer  v.  Riehy  (1897)  1  Ch.  134. 

An  application  by  petition  or  summons  by  a  joint  tenant  Petition  for 
for  payment  of  his  share  does  not  sever  the  joint  tenancy  p*^™®"*- 
until  an  order  for  payment  is  made.     In  re  Wilks ;  Chihl  v. 
Bnbner,  (1891)  3  Ch.  59. 

The  old  law  as  to  severance  by  marriage  has  become  of  Severance  by 
small  importance  since  the  Married  Women's  Property  Act.       ™*»'"a«e- 

Before  that  Act  marriage  severed  the  wife's  joint  tenancy 
as  regards  chattels.     Braeehritlge  v.  Cook,  Plowd.  416,  418. 

It  did  not  sever  the  wife's  joint  tenancy  in  freeholds  or  chattels 
real  or  choses  in  action,  whether  in  reversion  or  possession. 
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Joint  tenancy 
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common. 


Jointly  and 
equally. 


What  words 
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tenancy  in 
onimon. 


Part  or  shai-e. 


Co.  Litt.  185b;  lu  re  Baiion'n  Will,  10  Ha.  12;  Annsiromr 
V.  Armstrong,  7  Eq.  518;  In  re  Butler's  Trusts;  Hughes  v.. 
Anderson,  38  Ch.  D.  286,  overruling  Baillie  v.  Treharne,  17 
Ch.  D.  888 ;  Palmer  v.  Rich,  (1897)  1  Ch.  184;  see  I^nergan 
V.  Hohan,  (1896)  1  Ir.  401.     . 

3.  Severance  by  agreement. 

A  joint  tenancy  may  also  be  severed  by  agreement  between, 
the  i^arties  which  may  be  either  in  writing  or  may  be  inferred 
from  a  course  of  dealing.  Gould  v.  Kemp,  2  M.  &  K.. 
304;  Wilson  \,  Bell,  5  Ir.  Eq.  501;  Williams  v.  Hensman, 
1  J.  &  H.  546. 

A  joint  tenancy  in  income  is  severed  as  regards  each 
instalment  as  soon  as  it  becomes  payable.  Wahnsley  v.. 
Foxhall,  40  L.  J.  Ch.  28. 

D.  What  creates  a  tenancy  in  common. 

1.  The  Court  leans  towards  a  tenancy  in  common,  and  will 
prefer  it,  when  there  is  a  doubt,  or  the  testator  has  given  the 
legatees  a  choice  between  a  joint  tenancy  and  tenancy  in 
common.  Booth  v.  Alington,  8  Jur.  N.  S.  835  ;  27  L.  J.  Ch.. 
117;  5  W.  E.  811;  Oaklei/  v.  Wood,  16  L.  T.  450;  87 
L.  J.  Ch.  28. 

So  in  several  cases  where  there  have  been  such  words  as 
**  jointly  and  equally  "  the  Courts  have  held  the  gift  a  tenancy 
in  common.  Ettrivle  v.  Ettricke,  Amb.  656 ;  Perkins  v. 
Baynton,  1  B.  C.  C.  118. 

2.  Words  of  division  or  distribution,  such  as  "to  be  divided'* 
or  ** equally,"  or  "between,"  or  "amongst,"  or  "respectively," 
make  a  tenancy  in  common.     Vanderplank  v.  King,  3  Ha.  1 ; 
Campbell  v.  Campbell,  4  B.  C.  C.  15 ;  A.-G.  v.  Fletcher,  13  Eq.. 
128.     See  Be  Moore's  Settlement  Trusts,  10  W.  E.  315. 

But  a  direction  to  divide  property  upon  a  certain  event, 
is   consistent   with   a  joint  tenancy   till  the  event   happens. 
Cookson  V.  Bingham  J  8  D.  M.  &  G.  668,  696;  Jury  w  Jury,, 
9  L.  E.  Ir.  207. 

And  the  use  of  the  word  "share,"  or  similar  words,  with 
reference  to  the  interest  of  the  legatees,  or  even  the  word 
"  participate,"  has  the  same  effect.    Gantx.  Lawrence,  Wightw. . 
395;  Ive  v.  King,  16  B.  46;  Paterson  v.  Holland,  28  B.  847;. 
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Robertson  v.  Frascr,  6  Ch.  696.     See  Allotcay  v.  Allowaij,  4         Chap. 

xxvni 
D.  &  War.  380 ;  Jouen  v.  Jo??e«,  29  W.  R.  786. 

3.  And  it  has  been  held,  that  where  there  is  a  gift  to  a  class  Meet  of  a 
when  they  arrive  at  twenty-one  years  or  upon  their  becoming  ^^*  **  t'^enty- 
of  age  so  that  some  may  take  vested  and  others  contingent 
interests,  they  take  as  tenants  in  common.    Possibly  the  Court 

in  these  cases  read  the  words  as  to  coming  of  age  as  equivalent 
to  when  they  respectively  come  of  age.  ]Vood(/ate  v.  Unn'ni, 
4  Sim.  129 ;  Hand  v.  No)ih,  12  W,  R.  229 ;  10  Jur.  N.  S.  7 ; 
38  L.  J.  Ch.  566;  see  Ken  worthy  v.  JVard,  11  Ha.  196; 
Buck  v.  Barwine,  6  N.  E.  375;  Mdcgrajor  v.  Macgrcgor,  1 
D.  F.  .>c  J.  63. 

4.  If  there  are  any  incidents  attached  to  the  gift  incon-  incidents 

•  i.      i.      •xi_        •    •    i.  X  -1.      -11  1  X         J  J.  inconsistent 

sistent  with  a  joint  tenancy,  it  will  be  construed  as  a  tenancy  ^.jth  a  joint 

in  common  : —  tenancy. 

If,  for  instance,  one  of  the  objects  of  the  gift  is  to  take  the 
interest  of  the  other,  not  merely  on  the  death  of  the  latter, 
but  on  his  death  without  issue,  or  on  some  other  contingency. 
liyves  V.  Ryven,  11  Eq.  539. 

Of  course  a  gift  over  of  the  interest  of  one  joint  tenant  in 
certain  events  to  a  third  person  can  have  no  such  effect. 
Kdnardea  v.  Jones,  33  B.  348 ;  see  Yarrow  v.  Knightly^  8  Ch. 
D.  736. 

5.  Where  there  is  a  power  to  appoint  to  persons,  which  power  to 
would  authorise  a  tenancy  in  common,  the  Court,  if  compelled  t^*^*°gi^ 
to  exercise  the   power,  will  make  the  legatees   tenants  in  tenants  in 

*  common. 

common.  White's  Trusts,  Joh.  656  ;  Phene*s  Trusts,  5  Eq.  346 ; 
In  re  SmannVs  Trmts,  47  L.  J.  Ch.  65;  Wilson  v.  Duguid, 
24  Ch.  D.  244;  see  Armstrong  v.  Armstrong,  7  Eq.  518. 

6.  It  would  seem,  that  where  a  clear  executory  trust  is  Executory 
created  by  a  will,  for  instance,  by  a  direction  to  make  a  o^a  parenr"^ 
settlement  upon  a  person   and  her   children,  the  children  ^^^  ciiiWrcn. 
would  take  as  tenants  in  common.     Head  v.  Randall,  2  Y.  A: 

C.  C.  231 ;  Stanley  v.  Jaekman,  23  B.  450.  See  Taggart  v. 
Taggan,  1  Sch.  &  L.  84 ;  Synge  v.  Hales,  2  Ba.  X-  Be.  499. 

At  any  rate,  this  is  clearly  the  case  if  the  ordinary  powers 
and  trusts  are  directed  to  be  inserted  in  the  settlement. 
Mayn  v.  Mayn,  5  Eq.  150, 
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their  parent 
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entireties. 


Real  e*»tate. 


But  a  mere  direction  to  secure  a  fund  in  favour  of  a  class 
will  not  make  them  tenants  in  common.  White  v.  Brif/ffs, 
2  Ph.  583  ;  Oiven  v.  Peuny,  14  Jur.  359. 

7.  If  there  is  a  gift  to  children  then  living  and  the  issue 
of  those  then  dead  as  tenants  in  common,  or  to  be  equally 
divided  among  children  then  living  and  the  issue  of  those 
then  dead,  the  issue  in  each  case  to  take  a  parentis  share, 
the  issue  take  as  joint  tenants  inter  se.  In  these  cases  the 
words  of  severance  occur  once  only  and  are  limited  to 
create  a  tenancy  in  common  among  the  children  and  ntirpen. 
Penny  v.  Clarke^  1  D.  F.  &  J.  425  ;  Mncgregor  v.  Maegregor, 
1  I).  F.  &  J.  63;  HodgHon'H  Tnuttn,  1  K.  &  J.  178; 
Coe  V.  Bigg^  1  N.  K.  536;  lAinphier  v.  Bnck,  2  Dr.  i^  Sm. 
484;  ///  re  Yaten ;  Bontock  v.  IfEynconrt,  (1«91)  3  Ch.  53. 
Be  Flower ;  (roodwyn  v.  Matheson,  62  L.  T.  216.  Shepherihon 
V.  Dale,  10  Jur.  N.  S.  156,  may  be  taken  to  be  overruled. 

But  a  gift  to  be  divided  among  children  living  at  a  certain 
date  and  the  issue  of  those  then  dead  as  tenants  in  common 
creates  a  tenancy  in  common  between  the  issue  by  force  of  the 
double  words  of  severance.  Jjyon  v.  Coward,  15  Sim.  287  ; 
lliHlgea  v.  (rrant,  4  Eq.  140;  Jn  re  Sophia  Smith,  58  L.  J.  Ch. 
661 ;  Be  Quirk  ;  Quirk  v.  Quirk,  61  L.  T.  364  ;  37  W.  K.  79<5. 
Coe  V.  Bigg,  1  N.  E.  586,  if  inconsistent  with  this  rule  may 
be  considered  overruled. 

8.  If  there  is  a  gift  to  parents  in  joint  tenancy  and  a 
direction  that  the  children  of  parents  dying  are  to  stand 
in  the  place  of  the  parents  and  take  their  shares,  there  is 
with  regard  to  the  atirpn  of  children  so  taking  a  severance 
of  the  joint  tenancy.     Ueamnan  v.  Pearne,  7  Ch.  275. 

E.  Tenants  by  entireties. 

Where  real  or  personal  property  was  before  the  Married 
Women's  Property  Act  given  to  a  husband  and  wife,  though 
with  a  declaration  that  they  were  to  be  joint  tenants,  they 
held  by  entireties,  and  on  the  death  of  one  the  other  took  not 
jure  aeerencendi,  but  by  virtue  of  the  original  limitation. 
Co.  Litt.  187a ;  Kelly  v.  PoUoek,  6  Ir.  C.  L.  367. 

In  the  case  of  real  estate  held  by  entireties,  neither  husband 
nor  wife  can  alienate  the  property  without  the  consent  of  the 
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other,  nor  sever  the  tenaney.   Co.  Litt.  187a,  b ;  Doc  v.  Parratt,        Cii*p. 
5  T.  E.  652.  ^^• 

In  the  case  of  personalty  the  right  of  the  wife  is  destroyed.    Personalty. 
if  the  husband  reduces  the  property  into  possession,  and  the 
wife  has  no  equity  to  a  settlement.     AtcheHon  v.  AtchcHon, 
11    B.  485 ;   Ward  v.   WanU   14  Ch.  D.  606  ;  /;/  re  Bryau  ; 
Godfrnj  V.  Bn/au,  14  Ch.  D.  516. 

It  would  seem,  however,  that  the  Court  would  preserve  the 
wife's  right  by  survivorship  by  preventing  the  husband  from 
alienating  the  property  during  her  life.  Atcheaou  v.  Atchcttoii, 
11  B.  485. 

In  the  case  of  chattels  real  held  by  entireties,  the  husband  chattels  real, 
can  destroy  his  wife's  right  by  survivorship  by  alienating  the 
chattels  real.  In  the  report  of  the  case  of  (rrute  v.  Lorro/t, 
Cro.  El.  287,  usually  cited  as  an  authority  on  this  question, 
the  tenancy  is  stated  to  have  been  joint  and  not  by  entketies. 
It  may  have  been  a  joint  tenancy  created  before  man*iage. 
See  2  Preston,  Abst.  57 ;  Foster  on  Joint  Ownership,  62 ; 
Kiw.r  V.  WellH,  2  H.  &  M.  674. 

Where  husband  and  wife  are  tenants  by  entireties  a  decree  Kffect  of 
absolute  for  divorce  makes  them  joint  tenants.  Thonilei/  v.  ^  "^' 
Thoniln/,  (1898)  2  Ch.  229. 

A  gift  to  the  husband  and  wife  by  a  will  made  after  the  Married 
commencement  of  the  Married  Women's  Property  Act,  1882,  property  Act. 
(the  1st  January,  1888),  creates  a  joint  tenancy  between  them. 
Thornleii  v.  Thornlen,  (1898)  2  Ch.  229. 
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I.  Words  to  Pass  the  Feb. 

1,  Words  of  limitation  were  never  necessary  to  pass  the  fee 
in  a  devise  of  lands  held  in  ancient  demesne.     Winch.  1. 

A  devise  to  a  man  and  his  heirs  gives  him  the  fee,  though 
he  may  be  a  bastard,  and  can  have,  therefore,  only  heii*s 
of  his  body.     IdU'  v.  Cook,  1  P.  W.  78. 

A  devise  to  A.  and  his  lawful  heirs  carries  a  fee.  Simj)8on  v. 
Ashioorth,  6  B.  412  ;  Mathews  v.  Gardiner ,  17  B.  254. 

So,  too,  a  devise  to  a  man,  his  executors  and  administrators, 
gives  him  the  fee.     Rose  d.  Vere  v.  Hill,  8  Burr.  1881. 

A  devise  of  gavelkind  land  to  a  man  and  his  eldest  heir 
passes  the  fee.    Go.  Litt.  27a. 

2.  The  testator  may,  however,  show  by  explanatory  expres- 
sions that  he  used  the  word  heirs  as  equivalent  to  heirs  of  the 
body.  Doe  d.  Jearrod  v.  Baninter,  TM.  &  W.  292  ;  Jenkins  v. 
Hughes,  8  H.  L.  571 ;  see,  too,  4  Mad.  67  ;  Biddidph  v.  Lees, 
E.  B.  &  E.  289 ;  6  W.  R.  592  ;  7  W.  R.  309. 

Thus,  a  devise  to  the  first  and  other  sons  of  A.  and  their 
heirs,  followed  by  a  gift  over  in  default  of  such  issue  or  by 
expressions  showing  that  the  sons  are  to  take  in  succession 
gives  the  first  and  other  sons  successive  estates  tail.  Lewis  d. 
Ormond  v.  Waters^  6  East,  837  ;  Hennessey  v.  Bray^  88  B.  96. 

8.  Heirs  both  in  a  deed  and  will  will  be  held  equivalent  to 
heirs  of  the  body,  if  there  is  a  limitation  over  in  default 
of  heirs  or  a  limitation  by  way  of  remainder  to  a  person  who 
may  be,  or  to  several  persons  some  of  whom  may  be  collateral 
heir  or  heirs  to  the  first  taker,  the   limitation  over  to  a 
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collateral  heir  showing  that  by  heirs  the  testator  meant  heirs  ^*p-  xxix. 
of  the  body.  Webb  v.  Heanng,  Cro.  Jac.  415  ;  Doe  d.  Littledale  v. 
Smeddle,  2  B.  &  Aid.  126  ;  Wall  v.  Wright,  1  D.  &  Wal.  1 ; 
HarrisY.  Davis,  1  Coll.  416 ;  In  re  Smith's  Estate,  27  L.  R.  Ir.  121. 
The  rule  does  not  apply  where  the  gift  over  is  on  failure  of 
issue ;  therefore,  a  gift  to  several  in  fee,  and  if  they  die 
without  issue  to  a  collateral  heir  will,  since  the  Wills  Act,  give 
a  fee  with  an  executory  devise  over,  as  it  would  before  the 
Act  have  given  an  estate  tail  by  force  of  the  gift  over  being  in 
default  of  issue,  not  because  it  was  to  a  collateral  heir.  See 
(iinjnne  v.  Berry,  I.  R.  9  C.  L.  494 ;  Fay  v.  Fay,  5  Li  R  Ir.  274. 

4.  If  there  is  a  devise  to  A.,  which  gives  A.  the  fee,  either  by  Kffect  of  a  gift 
express  limitation  or  by  construction,  followed  by  a  gift  over  oriLue  upon^* 
if  he  dies  without  heirs  of  the  body  or  issue,  if  these  words  ?  ^f^^  ^*^^^ 
import  an  indefinite  failure  of  issue,  A.'s  estate  is  cut  down  to 
an  estate  tail.    Traey  v.  Glover,  cit.  3  Leon.  180  ;  Den7i  v.  Slater, 
5  T.  R.  885  ;  Dansey  v.  Griffiths,  4  Mau.  &  S.  61 ;  Tenny  v. 
Ayar,  12  East,  253 ;  liomiUy  v.  James,  6  Taunt.  268 ;  Morgan 
V.  Morgan,  10  Eq.  99 ;  see  Bowen  v.  Leivis,  9  App.  C.  890. 
.   If,  however,  the  failure  of  issue  is  not  an  indefinite  failure 
of  issue,  there  is  no  necessity  for  this  construction,  and  the 
gift  over  will  take  effect  as  an  executory  devise.   Right  v.  Day, 
16  East,  67 ;  Doe  d.  King  v.  Frost,  3  B.  &  Aid.  546  ;  Parker  v. 
Birks,  1  K.  &  J.  156  ;  Ex  jyarte  Davies,  2  Sim.  N.  S.  114  ; 
Blinston  v.  Warbtirton,  2  K.  A:  J.  400 ;  McEnally  v.  Wetherall, 
15  Ir.  C.  L.  502 ;  Coltsmann  v.  Coltsmann,  L.  R.  8  H.  L.  121. 

It  appears  that  in  a  deed  a  limitation  over  upon  death 
without  such  issue  or  without  leaving  issue  will  not  cut  down 
a  previous  limitation  in  fee  to  an  estate  tail.  Idle  v.  Cook, 
1  P.  W.  70  ;  Olivant  v.  Wright,  9  Ch.  D.  646 ;  see  Morgan  v. 
Morgan,  10  Eq.  99 ;  Arthur  v.  Walker,  (1897)  1  Ir.  68. 

"When  a  clear  estate  in  fee  is  given  by  a  will  a  reference  to  Reference  in 
it  by  codicil  as  an  entail  will  not  cut  down  the  estate  given  by  ^^^n^f^e 
the  will.  Van  Grutten  v.  Foxivell,  (1897)  A.  C.  658 ;  see  too  ^  «»  6"^"- 
Cmmpe  v.  Crumpe,  (1899)  1  Ir.  359 ;  (1900)  A.  C.  127. 

Words  of  limitation  appear  to  be  unnecessary  even  in  a  Bstatepwr 
deed,  to  pass  the  absolute  interest  in]  an  estate  j;«r  autre  vie.  *^**^''*^*^- 
Brenan  v.  Boyne,  16  Ir.  Ch.  87. 
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The  estate  of  a 
centui  quf.  truat 
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5.  Before  the  Wills  Act  a  devise  without  words  of  limitation 
passed  only  a  life  interest  unless  there  could  be  found  in  the 
will  sufficient  evidence  of  intention  to  pass  the  fee.  There  is 
a  long  list  of  cases  in  which  the  question  what  expression  of 
intention  is  sufficient  for  this  purpose  has  been  considered. 
These  cases,  which  will  be  found  in  earlier  editions  of  this 
work,  are  omitted  here  as  they  are  now  practically  obsolete, 
since  by  sect.  28  of  the  Wills  Act,  a  devise  without  words 
of  limitation  passes  the  fee  or  other  the  whole  estate  or 
interest,  which  the  testator  had  power  to  dispose  of  bj^  will, 
unless  a  contrary  intention  shall  appear  by  the  will. 

The  fact  that  the  will  contains  other  devises  with  words  of 
limitation,  will  not  prevent  a  devise  without  such  words  from 
passing  the  fee.     Wind  en  v.  Winden,  2  Sm.  &  G.  396. 

Nor  will  a  power  given  to  the  devisee  to  appoint  the  property 
generally  to  her  children  cut  a  devise  without  words  of  limitation 
down  to  a  life  estate.     Brook  v.  Brook,  3  Sm.  &  G.  280. 

But  a  devise  without  words  of  limitation,  followed  by  a 
devise  of  the  same  property  to  another  person  with  words  of 
limitation,  will  give  the  first  devisee  a  life  interest  only. 
Oravenor  v.  JVatkins,  L.  R.  6  C.  P.  500. 

6.  A  devise  of  rents  and  profits  or  of  the  income  of  lands 
carried  an  estate  for  life  in  the  lands  before  the  Wills  Act, 
and  since  the  Act  it  carries  the  fee.  Mannox  v.  Greener,  14 
Eq.  456. 

The  same  is  the  case  with  a  devise  of  rents  and  profits 
for  a  time  that  may  last  for  ever.  Bnnhury  v.  Doran,  I.  R. 
9  C.  L.  284. 

But  a  devise  of  a  specific  annual  sum  out  of  land,  though  it 
happens  to  be  the  whole  amount  of  the  rents  and  profits,  will 
not  carry  the  land.     Going  v.  Hanlon,  I.  R.  4  C.  L.  144. 

7.  Under  the  old  law  it  was  held  that  where  property  was 
excepted  out  of  a  devise  in  fee,  the  exception  carried  as  large  an 
interest  as  the  devise.  Doe  d.  Knott  v.  Lanton,  4  Bing.  N.  C. 
455  ;  6  Sc.  303 ;  Bennett  v.  Bennett,  2  Dr.  &  Sm.  266  ;  see  Hill 
V.  Battey,  2  J.  &  H.  634. 

8.  The  estate  of  a  cestui  que  trunt  is  commensurate  with 
that  of  his  trustee,  and  therefore,  where  land  is  devised  to  a 
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trustee  and  his  heirs  in  trust  for  a  person  without  words  of    Chap.xxix. 
limitation,  the  latter  takes  the  fee.     Moore  v.  Cler/horn,  10  B.  rate  with  that 
428;  16  L.  J.  Ch.  469;  17  ih.  400;  Knight  v.  Sdhy,  8  Sc.  ^^  ^^«  ^-^^^t^^- 
N.  R.  409 ;  8  M.  &  Gr.  92 ;  Challenger  v.  Shepherd,  8  T.  R. 
697 ;  Smith  v.  Smith,  11  C.  B.  N.  S.  121 ;  see  In  re  Whiston's 
Settlement ;    Loratt  v.    Williamson,    (1894)    1   Ch.    661 ;    He 
Bennett's  Estate,  (1898)  1  Jr.  184. 

So  under  a  devise  to  trustees  in  fee  upon  trust  for  a  life 
tenant  with  remainder  in  trust  for  a  class  without  words  of 
limitation,  the  remaindermen  take  the  fee.  Knight  v.  Selbi/,  8 
Sc.  N.  B.  409 ;  8  M.  &  Gr.  92 ;  Maden  v.  Taylor,  45  L.  J.  Ch.  569. 

The  fact  that  there  are  executory  gifts  over  does  not  prevent 
the  application  of  the  rule,  so  far  as  the  gifts  over  do  not  take 
effect.     Yarrow  v.  Knightly,  8  Ch.  D.  786. 

The  above  rule  does  not  apply,  where  the  trustees  take  for 
the  benefit  of  ulterior  devisees  as  well.  In  re  Pollard's  Estate, 
8  D.  J.  &  S.  541 ;  see  Sherwin  v.  Kenny,  16  Ir.  Ch.  188 ; 
Blaekhall  v.  Gibson,  2  L.  B.  Ir.  49. 


II.  Words  to  Pass  an  Estate  Tail. 

Copyholds  not  being  within  the  statute  de  donis  are  entail-  Copyholds. 
able  only  by  custom.  In  the  absence  of  custom  a  devise  of 
copyholds  in  words  which  would  create  an  estate  tail  in  free- 
holds will  give  a  fee  simple  conditional  on  the  birth  of  issue. 
Doe  d.  Blesard  v.  Simpson,  8  M.  &  G.  929;  Hardeastle  v. 
Dennison,  10  C.  B.  N.  S.  606. 

A.  The  ordinary  mode  of  limiting  an  estate  tail  is  by  the  What  words 
words  "  heirs  of  the  body  "  or  "  issue."  H^^^  ^n 

And  a  devise  to  A.  and  his  heirs  male,  or  to  A.  and  his  heirs 
lawfully  begotten,  is  an  estate  tail.  Baker  v.  Wall,  1  Ld. 
Baym.  185  ;  Tnfnell  v.  Borrell,  20  Eq.  194  ;  Nanfan  v.  Legh, 
7  Taunt.  85  ;  Good  v.  Good,  7  E.  &  B.  295 ;  see  Crnmpe  v. 
Crumpe,  (1900)  A.  C.  127. 

In  the  case  of  a  deed  such  words  pass  a  fee.   Co.  Litt.  sec.  81.  Kffect  of 

Words  of  limitation  superadded  to  the  words  heirs  of  the  ^"oX^f '"^ 
body  will  not  cut  down  the  estate  tail  of  the  ancestor.    Denn  limitation  and 

distnbution. 

d.  Gearing  v.  Shenton,  Cowp.  410. 
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Chap. 


To  create  an 
estate  tail  the 
inheritance 
must  be 
limited  to  the 
heirs  of  the 
body  of  the 
ancestor. 


Distinction 
between  heirs 
of  the  body  of 
the  wife  and 
heirs  on  the 
body  of  the 
wife  begotten. 


Effect  of 
limitation 
to  the  hers 
of  the  bo«  y 
of  several 
ancestors 
who  niav 
intermarry. 


Nor  will  such  words  as  "  the  elder  son  of  the  ancestor  to  be 
preferred  to  the  second  or  younger  son,"  as  they  merely  indicate 
the  notion  the  testator  incorrectly  entertained  of  the  descent  of 
an  estate  tail.     Fetherston  v.  Fetherstony  8  CI.  &  F.  67. 

And  probably  a  devise  to  A.  and  the  heirs  of  his  body  as 
tenants  in  common  would  give  A.  an  estate  tail,  notwith- 
standing Doe  d.  Strong  v.  Goffy  11  East,  668.  See  2  Bl.  55, 
58 ;  3  J.  &  Lat.  54;  (1897)  A.  C.  674. 

But  the  heirs,  where  the  word  is  to  be  used  as  a  word  of 
limitation,  must  be  the  heirs  of  the  ancestor.  Therefore  a 
devise  to  the  husband  for  life,  with  remainder  to  the  heirs  of 
the  body  of  the  husband  and  wife,  will  not  give  an  estate  tail, 
because  no  person  can  be  supposed  to  include  in  himself  the 
heirs  of  himself  and  somebody  else.  Pearne,  C.  R.  88 ;  see, 
too,  Allgood  V.  Withers,  2  Burr.  1107. 

But  a  devise  to  the  husband  and  wife,  with  remainder  to  the 
heirs  of  the  body  of  the  husband  and  wife,  gives  them  a  joint 
estate  tail.    Fearne,  G.  B.  .88. 

A  devise  to  husband  and  wife  for  life,  with  remainder  to 
the  heirs  on  the  body  of  the  wife  by  the  husband  to  be 
begotten,  vests  in  both  an  estate  tail;  but  if  the  remainder 
be  limited  to  the  heirs  of  the  body  of  the  wife  by  the 
husband  to  be  begotten,  the  wife  alone  has  an  estate  tail,  the 
word  heirs  in  the  latter  case  being  considered  as  applied  to 
the  wife  only.  Alpass  v.  Watkins,  8  T.  R.  516 ;  Denn  v.  Gillott, 
2  T.  R.  481 ;  Frogmorton  d.  Robinson  v.  Wharreij,  2  W.  Bl.  728. 

Similarly,  a  devise  to  husband  and  wife  for  life,  remainder 
to  the  heirs  of  the  husband  on  the  body  of  the  wife  begotten, 
gives  the  husband  an  estate  in  special  tail.  Roe  d.  Aistrop  v. 
Aistroji,  2  W.  Bl.  1228. 

It  follows  that  a  devise  to  the  wife  for  life,  remainder  to  the 
heirs  to  be  begotten  on  the  body  of  the  wife  by  the  husband, 
gives  the  wife  no  estate  tail,  because  the  heirs  are  not  applied 
to  her  body.     Gosscuje  v.  Taylor,  Sty.  325. 

Where  there  is  a  joint  limitation  for  life  to  two  persons 
who  may  by  possibility  intermarry  (even  though  they  may  be 
respectively  married  already),  with  remainder  to  the  heirs  of 
their  bodies,  they  take  an  estate  tail.     Go.  Litt.  25b,  sec.  25. 
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So,  too,  a  devise  to  a  man  and  the  heirs  of  his  body  by  a   Ch»p.xxix. 
second  wife  gives  him  an  estate  tail  executed  in  possession, 
though  the  devisee  had  a  wife  at  the  time.     Fearne,  C.  B.  35 ; 
Yent.  228. 

And  a  devise  to  the  wife  for  life,  with  remainder  to  the  heirs  Tenant  in  tail 
of  her  body  by  the  testator,  where  the  testator  has  no  issue  by  flty  oMwue*" 
hie  wife,  nevertheless  makes  the  wife  tenant  in  tail  after  «'t*»'»'**- 
possibility  of  issue  extinct.     Piatt  v.  Pouies^  2  Mau.  &  S.  65. 

A  devise  to  a  man  or  the  heirs  of  his  body  is  an  estate  tail.  Devise  to  a 
Parkin  v.  Knujht^  15  Sim.  83;  Wright  v.  Wnffht,  1  Ves.  Sen    bSre^of  hit 
409;  Harris  v.  Daris^  1  Coll.  416;   Greenway  v.  Greenwat/y  ^^^^ 
2  D.  F.  (fe  J.  128. 

And  a  similar  construction  has  sometimes  been  placed  upon  Constraction 
a  devise  to  A.  or  his  heirs,  both  before  and  since  the  Wills  Act.  a  man  or  hu 
See  liea^l  v.  Snell,  2  Atk.  642,  p.  645 ;  Lachlan  v.  liei/nohh,  ^^'^ 
9  Ha.  797 ;  Adshead  v.  WiUetts,  29  B.  358. 

Such  a  devise  would,  however,  probably  now  be  held  to  be 
substitutional  in  wills  since  the  Wills  Act,  as  it  is  no  longer 
necessary  to  change  "or"  into  "and,"  in  order  to  give  the 
devisee  the  fee.  Wiii(ifield  v.  JVingJiddy  9  Ch.  D.  658.  See 
Parsons  v.  Parsons,  8  Eq.  260. 

B.  In  some  cases  the  word  heir  has  been  held  equivalent  to 
heir  of  the  body,  where  there  has  been  a  direction  that  the 
land  shall  descend  to  the  heirs ;  as,  for  instance,  where  there 
was  a  devise  to  A.  for  life,  and  then  to  descend  to  his  female 
heir,  whether  sister  or  daughter.  Leivthwaite  v.  Thompson, 
86  L.  T.  910 ;  Fatj  v,  Fai/,  5  L.  E.  Ir.  274 ;  see  Re  Score  ; 
Tolman  v.  Score,  57  L.  T.  40. 

C.  With  regard  to  realty,  '*  the  word  issue  in  a  will  immd  ConHtmction 
facie  means  the  same  thing  as  heirs  of  the  body,  and  is  to  man  and  his 
be  construed  as  a  word  of  limitation."     Per  Parke,  B.,  in  ^^^^ 
Slater  v.  Dangerjield,  15  M.  &  W.  263. 

Thus,  a  devise  to  A.  and  his  issue,  or  to  several  and  their 
issue,  as  tenants  in  common,  would,  it  seems,  give  estates 
tail.  Martin  v.  Sivannell,  2  B.  249 ;  Beaver  v.  Xowell,  25  B. 
551 ;  Campbell  v.  BoushrU,  27  B.  325. 

A  devise  to  A.  and  his  issue  living  at  his  death,  or  to  a 

wife  and  the  issue  of  the  marriage,  has  been  held  to  give  an 
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Chap.  XXIX. 


The  rule  in 
Wild's  Case 
applies  to  a 
limitation  to  a 
man  and  his 
issue  in  fee 
as  tenants 
in  common. 


Devise  in 
snccession  and 
in  priority. 


estate  tail.  Universitt/  of  Oxford  v.  Clifton,  1  Ed.  473; 
Walsh  V.  Johnston,  (1899)  1  Ir.  501. 

A  devise  to  A.  and  his  issue,  and  the  heirs  of  such  issue, 
with  a  gift  over  in  default  of  issue,  before  the  Wills  Act,  has 
the  same  effect.     Franklin  v.  La//,  6  Mod.  258 ;  2  Bl.  59,  n. 

And  it  has  been  held  that  the  rule  in  lVild*s  Case  applies  to 
a  devise  to  several  and  their  issue  and  their  heirs  as  tenants 
in  common,  so  that  the  devisees  take  estatels  tail,  if  there 
are  no  issue  at  the  date  of  the  devise.  UnderhiU  v.  Roden, 
2  Ch.  D.  494;  Co.  Litt.  9a.  See  Cancellor  v.  Cancellor, 
11  W.  R.  16. 

If  upon  the  will  there  is  anything  to  show  that  the  issue  are 
to  take  as  purchasers,  for  instance,  a  direction  that  they  are  to 
take  vested  interests  at  twenty-one,  then  under  a  devise  to 

A.  and  his  issue,  A.  and  his  issue  take  jointly  in  fee,  and 
all  issue  bom  before  the  time  of  distribution  come  in.  He 
Wilmot ;  Wilmot  v.  Bettcrton,  76  L.  T.  415. 

In  some  cases,  upon  the  context  of  the  will,  a  devise  to  A. 
and  his  issue  has  been  held  to  give  A.  a  life  interest  with 
remainder  to  his  issue.  Doe  d.  Dary  v.  Bamsall,  6  T.  R.  80 ; 
1  B.  &  P.  215;  Doe  d.  (hbnan  v.  Elvejf,  4  East,  813; 
Hocklet/  V.  Manhei/,  1  Ves.  Jun.  142.  See  the  comments  on 
the  first  two  cases,  2  Jarm.  p.  1260 ;  Re  Wilmot,  76  L.  T.  415. 

A  devise  to  "  the  sons  in  succession  "of  A.  gives  the  sons 
successive  estates  tail  and  a  devise  to  A.  for  life  and  then 
to  his  children  in  priority  in  case  he  marries,  sons  to  inherit 
before  daughters,  but  in  case  he  should  die  unmarried  to 

B.  and  her  heirs,  gives  the  children  of  A.  estates  taiL 
Studdert  v.  Von  Steifflitz,  23  L.  R.  Ir.  564 ;  In  re  Pennefather ; 
Sarilc  V.  Savile,  (1896)  1  Ir.  249. 


Words  son  and 
child  used 
as  words  of 
limitation. 


III.  Words  occasionally  used  as  Words  of  Limitation. 

A.  The  words  son  and  child  may  be  used  as  words  of  limita- 
tion, if  the  testator  has  clearly  shown  his  intention  so  to  use 
them.  **  If  the  word  son  be  not  used  as  a  desiffnatio  personcey 
but  with  a  view  to  the  whole  class,  or  as  comprising  the  whole 
of  the  male  descendants  severally  and  successively,  then  it  ia 
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the  manifest  intention  of  the  testator  to  give  an  estate  tail."    Chap.xxix. 
MdUnh  V.  Mellish,  2  B.  &  C.  520. 

Thus,  if  the  devise  is  to  A.,  or  to  A.  for  life,  and  if  he  dies 
not  having  a  son  over,  A.  takes  an  estate  in  tail  male  in  a  case 
before  the  Wills  Act.  nifield's  Case,  cited  1  Vent.  231 ;  S.  C. 
sub  nom.  Milliner  y.Kobinson,  1  Moore,  682,  pi.  939;  lie  Bird 
d  Barnard* s  Contract ,  59  L.  T.  166. 

The  same  is  the  case  if  the  devise  be  to  A.  for  life,  and  then 
to  his  son  if  he  has  one,  and  in  default  of  such  issue  over. 
liohbmm  v.  BobinHon,  1  Burr.  38 ;  2  Yes.  Sen.  225 ;  3  Atk. 
736 ;  Mellinh  v.  Mellish,  2  B.  i&  C.  520 ;  Doe  d.  Garrod  v. 
Garrody  2  B.  &  Ad.  87;  Murphy  v.  Johnston,  6  Jr.  Ch.  230; 
Bell  V.  Bell,  15  Ir.  Ch.  617 ;  Andrew  v.  Andrew,  1  Ch.  D.  410; 
see  Bowen,\.  Lewis,  9  App.  C.  890. 

But  a  devise  to  A.  for  life,  and  then  to  such  son  as  she  may 
leave,  and  his  heirs  and  assigns,  goes  to  all  the  sons  of  A.  as 
joint  tenants.     Beamhant  v.  Usticke,  W.  N.  1880,  14. 

B.  The  term  ''  eldest  son  "  is  less  susceptible  of  a  collective  Eldest  son. 
meaning  than  son  or  child.    But  it  will  receive  this  meaning 

if  the  intention  is  clear.  Doe  d,  Bnrrin  v.  Chorlton,  1  Scott 
N.  B.  290 ;  1  M.  it  Gr.  429  ;  Lewis  v.  Pnxlefj,  16  M.  &  W. 
733 ;  Cleart/'s  Trust,  16  Ir.  Ch.  438  ;  In  re  Childe ;  Childe- 
Pemherton  v.  Childe,  W.  N.  1883,  48. 

And  if  the  devise  is  to  A.  for  life,  then  to  his  eldest  son  for  As  between 
life,  and  so  on  to  the  eldest  son  of  the  family,  an  estate  tail  in  fn  the'ftTtw 
remainder  will  be  given  to  A.,  and  not  to  his  eldest  son,  so  as  °'  ^  ^^\ 

i/Oort  preierB 

to  take  in  the  largest  number  of  descendants.    Forshrook  v.  the  former. 
Forsbrook,  L.  E.  3  Ch.  93. 

C.  In  the  same  way  the  word  children  may  be  a  word  of 
limitation. 

1.  Thus  a  devise  to  A.  to  hold  to  him  and  his  children  for  children  nsed 
ever,  or  to  A.  and  his  children  for  ever,  or  to  A.  and  his  children  "^j* J^om  °^ 
lawfully  begotten  for  ever,  gives  A.  an  estate  tail.  Davie  v. 
SterenS,  Dougl.  321 ;  Broadhurst  v.  Morris,  2  B.  &  Ad.  1 ; 
Wood  V.  Baron,  1  East,  259 ;  Boper  v.  Roper,  L.  E.  3  C.  P.  32; 
36  L.  J.  C.  P.  27 ;  37  ib.  7.  See,  too,  Doe  d.  Gi(j(f  v.  Bradley, 
16  East,  399. 

In  such  cases  children  would  seem  to  be  a  word  of  limitation 
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Devise  to  A. 
and  childreD 
in  sacoession. 


Rule  in 
WUd't  Case, 


Power  to 
appoint  the 
property  to 
children  is  not 
inconsistent 
with  an  estate 
tail. 


Exceptions. 


If  there  are 
children  living 
at  the  date  of 
the  devise 
children  is 
priitid  facie 
not  a  word  of 
limitation. 

Contrary 
intention. 


quite  independently  of  the  so-called  rule  in  WiUVs  Case,  6 
Rep.  17. 

So  a  devise  of  all  the  testator's  property  to  A.  and  his 
children  in  succession  gives  A.  an  estate  tail.  Earl  of  Tyrone 
V.  MarquiH  of  Waterford,  1  D.  F.  &  J.  618 ;  see  Snonhall  v. 
Proctor,  2  Y.  &  C.  C.  478. 

2.  A  simple  devise  to  A.  and  his  children,  where  A.  has  no 
children  at  the  time  of  the  devise,  gives  him  an  estate  tail. 
Wild's  Case,  6  Rep.  17 ;  Clifford  v.  Koe,  6  App.  C.  447. 

And  for  this  purpose  a  child  en  ventre  at  the  date  of  the 
will  is  considered  as  non-existent.  Roper  v.  lioper,  L.  R.  8 
C.  P.  82. 

The  rule  applies,  though  the  testator  may  expressly  give  the 
parent  a  power  of  appointing  the  property  in  question  among 
his  children.  Seale  v.  Baiier,  2  B.  &  P.  485 ;  Clifford  v. 
Brooke,  I.  R.  10  C.  L.  179 ;  2  L.  R.  Ir.  184 ;  S.  C.  nom. 
Clifford  V.  Koe,  6  App.  C.  447.     See  In   re  Moyle's 'Estate, 

1  L.  R.  Ir.  155. 

8.  There  may,  however,  be  an  intention  shown  that  the 
parent  was  not  to  take  an  estate  tail. 

Thus,  in  Buffar  v.  Bradford,  2  Atk.  220,  the  testator  showed 
that  he  contemplated  the  mother  and  children  as  taking  joint 
interests  at  a  period  subsequent  to  his  death.  And  in  (irieve 
V.  Grieve,  4  Eq.  180,  where  there  was  a  devise  of  a  house  to 
the  testator's  nieces  and  their  children,  and  if  they  have  not 
any  over,  a  direction  that  the  furniture  was  to  go  with  the 
house  was  held  sufficient  to  show  that  an  estate  tail  could  not 
have  been  intended. 

4.  If  there  are  any  children  living  at  the  time  of  the  devise, 
the  term  children  is  prima  facie  not  a  word  of  limitation. 
Byiuf  V.  Byng,  10  H.  L.  171 ;  Gates  d.  Hatterly  v.  Jackson, 

2  Str.  1172 ;  Jeffery  v.  Honywood,  4  Mad.  898. 

But  this  rule  bends  to  evidence  of  a  contrary  intention; 
thus,  a  direction  that  certain  things  are  to  go  as  heirlooms 
with  the  estate,  is  sufficient  to  rebut  a  joint  tenancy,  and  to 
show  that  an  estate  tail  was  intended  to  be  given.  Byny  v. 
Byny,  10  H.  L.  171. 

By  analogy  to  the  rule  in  IViUVs  Case  a  devise  to  A.  and 
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his  sons  in  tail  male,  and  for  want  of  such  issue  male  over,    ChtiV-  xxix. 
where  A.  has  no  sons,  gives  him  an  estate  tail.     Wharton  v. 
Gresham,  2  W.  Bl.  1088 ;  see  Sparling  v.  Parker,  29  B.  450. 

A  devise  to  A.  and  B.  as  tenants  in  common,  and  in  their 
respective  proportions  to  their  children,  or  according  to  their 
wills,  gives  the  fee  to  A.  and  B.  with  an  executory  devise  at  the 
death  of  each  to  his  children  or  devisees.  Re  Buchnaster's 
Estnte,  47  L.  T.  514. 

The  rule  in  Wild*8   Case  does  not  apply  to  personalty.  The  rule  in 
Audsleij  V.  Horn,  26  B.  195  ;  1  D.  F.  &  J.  226.  doet^not^'^piy 

to  personalty. 

IV.  The  Eule  in  Shelley's  Case. 

The  construction  of  devises  to  heirs  and  heirs  of  the  body, 
after  a  prior  estate  of  freehold  in  the  ancestor,  is  governed  by 
the  so-called  rule  in  Shelleif's  Case,  which  is  a  rule  of  law  and 
not  of  construction.  Van  Grntten  v.  Foxwell,  (1897)  A.  C. 
658  (for  the  subsequent  litigation  on  this  will  see  78  L.  T. 
231 ;  79  L.  T.  617 ;  82  L.  T,  272). 

It  may  be  laid  down  generally,  that  where  the  ancestor  by  The  rule  in 
any  will  takes  an  estate  of  freehold,  whether  by  implication  gtlltedf  *  "** 
or  direct  limitation,  and  whether  it  may  or  may  not  determine 
in  his  lifetime,  and  in  the  same  will  an  estate  is  limited  by 
way  of  remainder,  either  mediately  or  immediately,  to  his 
heirs  or  the  heirs  of  his  body,  in  such  case  the  heirs  are 
always  words  of  limitation  of  the  estate  and  not  words  of 
purchase,  and  therefore  the  ancestor  takes  an  estate  in  fee 
or  in  tail  as  the  case  may  be.  Shelley's  Case,  1  Bep.  98b ; 
Feame,  C.  R.  88,  40 ;  Pybus  v.  Mitford,  1  Ventr.  372;  Curtis  v. 
Price,  12  Ves.  99. 

-  The  two  limitations  must  be  in  the  same  instrument,  but 
the  Court  considers  a  will  and  codicils  for  this  purpose  as  one 
instrument.     Hayes  d.  Foorde  v.  Foorde,  2  W.  Bl.  698. 

If  the  ancestor,  being  the  testator's  heir,  takes  a  particular 
estate  of  freehold  only  by  way  of  resulting  trust,  it  seems  the 
rule  does  not  apply.     Coape  v.  Arnold,  4  D.  M.  &  G.  574. 

The  rule  applies  equally  to  limitations  of  freehold  and  copy- 
hold estates,  and   to  estates  imr  autre  vie.    Doe  d.  Jefi  v. 
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chap-xxix.  Eohiimm,  8  B.  &  C.  296  ;  2  M.  &  Eyl.  249;  see  2  D.  &  War 
327  ;  Crazier  v.  Crazier,  3  D.  &  War.  373. 

It  applies  to  limitations,  which  are  both  legal  or  both 
equitable,  even  where  the  first  is  for  the  separate  use  of  a 
married  woman.  Spence  v.  Spence,  12  C.  B.  N.  S.  199  ; 
Fearne,  C.  R.  56 ;  Pitt  v.  Jackson,  2  B.  C.  C.  51. 

It  does  not  apply  to  cases,  where  one  limitation  is  legal  and 
the  other  equitable.  Right  v.  Creher,  5  B.  &  C.  866;  Collier  v. 
McBean,  34  L.  J.  Ch.  555 ;  34  B.  426. 

Where  by  will  an  equitable  estate  was  given  to  the  ancestor 
with  a  legal  limitation  to  the  heirs  of  his  body,  and  by  a 
codicil  the  land  was  devised  to  trustees  upon  trust  to  secure 
a  jointure  and  pay  certain  debts  so  that  the  limitations  of  the 
will  became  all  equitable,  it  was  held  that  the  trustees  were 
bound,  upon  carrying  out  their  trust,  to  reconvey  the  land  to 
the  uses  of  the  will  and  that  the  rule  did  not  apply.  Caape  v. 
ArnoU,  4  D.  M.  &  G.  574. 

The  rule  does  not  apply  so  as  to  destroy  intermediate  con- 
tingent limitations  by  merger,  even  in  cases  before  8  &  9  Vict, 
c.  106.     Lewis  Bowles'  Casey  11  Eep.  80 ;  Fearne,  C.  R.  36. 

Nor  does  it  apply  where  the  estate  to  the  heirs  is  limited, 

not  by  way  of  remainder,  but  by  way  of  executory   devise. 

Lloyd  v.  Carew,  Prec.  Ch.  72 ;    Show.  P.  C.  137  ;  see  Fearne, 

275 ;  Pltmket  v.  Holmes,  1  Lev.  11 ;  Eaym.  28 ;  Fearne,  341 ; 

Crofts  v.  Middieton,  2  K.  &  J.  194 ;   8  D.  M.  &  G.  192 ;   see 

III  re  White  cv  Hindle's  Contract,  7  Ch.  D.  201 ;    liicJiardson  v. 

Harrison,  16  Q.  B.  D.  85. 

Application  of       The  rulcs  of  construction  with  reference  to  cases  coming 

the  Umltotion    within  the  operation  of  the  rule  in  Shelleifs  Case  are  settled 

^®  ^u*^if  ?*®*"*    by  the  leading  cases  of  Jesson  v.  Wright,  2  Bl.  1 ;  Roddij  v.  Fitz- 

the  body  of       gerald,  6  H.  L.  823 ;  Van  Grutten  v.  Foxwell,  (18  J7)  A.  C.  658. 

the  ftnceBtor 

A.  Where  the  words  heirs  or  heirs  of  the  body  are  used  in 
the  limitation  of  the  inheritance  the  rule  applies — 

1.  Although  the  limitation  of  the  freehold  to  the  ancestor 
may  be  followed  by  words  clearly  indicating  an  intention  that 
his  estate  is  to  be  for  life  only. 
Restrictions  Thus,  it  is  immaterial  that  the  estate  of  the  ancestor  may 

upon  the 

estate  of  the      be  declared  to  be  *'for  life  and  no  longer:"  Hoe  d.  Tlumg  v. 
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Bedford,   4  Mau.   &   S.    362;    1  B.  C.  C.  313;  liohUmm  v.    Chap,  xxix, 

Robinson,  1   Burr.  38 ;    3   B.  P,  C.  180 ;   2  Ves.  Ben.  225  ;  ancestor  are 

Macnamara  v.   Dillon,    11   L.  E.  Jr.  29;    that  he   is   made  ^™"* 

unimpeachable  for  waste :   Jones  v.  Morgan,  1  B.  C.  C.  206 ; 

Bennett  w  Earl  of  T anker cilh,  19  Ves.  170 ;   that  powers  are 

expressly  given  him  which  would  be  implied  if  he  were  tenant 

in  tail,  such  as  powers  to  jointure  and  make  leases :  King  v. 

Melling,  1  Vent.  225 ;  Baile  v.  CoUnnan,  2  Vern.  668 ;  Jones  v. 

Morgan,  1  B.  C.  C.  206 ;  Bronghton  v.  Langley,  2  Ld.  Raym. 

873;  that  his  estate  is  made  subject  to  the  obligation  of 

keeping  the  buildings  in  repair :   Jesson  v.  Wright,  2  Bl.  1 ; 

that  there  is  a  restraint  upon  alienation  for  longer  than  his 

life:  Perrin  v.  Blake,  1  W.  Bl.  672;  Hai/es  d.  Foorde  v.  Foordc, 

2  W.  Bl.  698 ;   that,  where  there  is  no  executory  trust,  there 

is  a  declaration  that  special  care  should   be   taken  that  it 

should  never  be  in  the  power  of  the  ancestor  to  dock   the 

entail :  Leonard  v.  Earl  of  Sussex y  2  Vern.  526  ;  and  that  there 

is  a  limitation  to  trustees  to  preserve  contingent  remainders. 

Wright  v.  Pearson,  Amb.  358;  1  Ed.  119. 

2.  ^he  rule  applies,  where  words  of  limitation  are  superadded  Words  of 
to  the  limitation  to  the  heirs  or  heirs  of  the  body,  provided  sirperadded  to 
such  words  are  not  inconsistent  with  the  nature  of  the  descent  ^^.^^^rd  heirs 

will  not  make 

pointed  out  by  the  first  words,  for  such  words  may  be  looked  it  a  word  of 
upon  as  an  explanation  of  what  the  testator  supposed  to  be  the 
course  of  the  descent  under  an  estate  tail,  and  expressio  eoruni 
qn<e  tacite  insnnt  nihil  operatur. 

Thus,  words  limiting  the  estate  of  the  heirs  to  a  life  estate, 
or  to  a  life  estate  without  power  to  sell  or  dispose,  will  be 
rejected.  Doe  d.  Elton  v.  Stenlake,  12  East,  515  ;  Hugo  v. 
Williams,  14  Eq.  224 ;  Hages  d.  Foorde  v.  Foorde,  2  W.  Bl.  698. 

The  same  will  be  the  case  with  words  of  limitation  in  fee  or 
in  tail,  superadded  to  the  word  heir  or  heirs  of  the  body. 

Thus,  a  limitation  to  the  heirs  of  the  body  of  the  ancestor 
and  their  heirs,  or  their  heirs,  executors,  administrators,  and 
assigns  for  ever  (a) ;  or  to  the  heirs  male  of  the  body  of  the 
ancestor,  and  their  issue  (h) ;  or  to  the  heirs  male  of  his  body 
in  tail,  in  strict  settlement  (c) ;  or  to  the  heirs  male  of  his 
body,  and  the  heirs  male  of  the  body  of  every  such  heir  male 
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Words  of 

distribution 

superadded. 


Chap.  XXIX.  severally  and  successively  as  they  should  be  in  priority  of  birth, 
every  elder,  and  the  heirs  male  of  his  body,  to  be  preferred  to 
every  younger  (4),  will  not  avail  to  give  the  heirs  an  estate  by 
purchase.  Morris  d.  Andrews  v.  Le  Gay,  cited  2  Burr.  1108, 
and  8  T.  E.  518  ;  Kinch  v.  Ward,  2  S.  &  St.  409  ;  Measure  v. 
Gee,  5  B.  &  Aid.  910 ;  Nash  v.  Coates,  8  B.  &  Ad.  889  (a)  ; 
Minshxdl  v.  Minshdl,  1  Atk.  411  {h)  ;  Douglas  v.  Congreve, 
1  B.  59  (c) ;  Leffatt  v,  Sewell,  1  Eq.  Ab.  895,  p.  7  ;  1  P.  W.  87 ; 
see  Fearne,  159,  160  ;  see  Fetherston  v.  Fetherston,  8  CI.  Sa  F. 
67;  9B1.  287  (rf). 

8.  Words  of  distribution  following  the  limitation  of  the 
inheritance  will  not  prevent  the  application  of  the  rule, 
^'  for  it  does  not  follow  that  a  testator  did  not  intend  that 
heirs  of  the  body  should  take  because  they  could  not  take  in 
the  mode  prescribed." 

Thus,  a  declaration  that  the  heirs  are  to  take  as  tenants  in 
common,  and  not  as  joint  tenants  (a) ;  or  equally  among  them, 
share  and  share  alike  {h) ;  or  in  such  shares  and  proportions  as 
the  ancestor  should  appoint  {c)  ;  or  ''  as  well  male  as  female," 
or  "  whether  sons  or  daughters  "  as  tenants  in  common  (d), 
will  not  prevent  the  operation  of  the  rule.  Doe  d.  Candler  v. 
Smith.  7  T.  R.  581 ;  Bennett  v.  Earl  of  TankerviUe,  19  Ves. 
170(a) ;  Doe  d.  Atkinson  v.  Featherstone,  1  B.  &  Ad.  944  (ft) ; 
Jesson  V.  Wriffht,  2  Bl.  1 ;  see  Roddy  v.  Fitzgerald,  6  H.  L. 
828  ;  Dnnk  v.  Fcnner,  2  R.  &  M.  557  ;  Van  Grutten  v.  Foxwell, 
(1897)  A.  C.  658  (c) ;  Doe  d.  Bosnall  v.  Harvey,  4  B.  &  C.  610; 
Pierson   v.  Vickers,  5  East,  548  (d). 

In  such  a  case  it  makes  no  difference  that  the  lands  are 
gavelkind.  Doe  d.  Bosnall  v.  Harvey,  snpra,  overruling  Doe  v. 
Laming,  2  Burr.  IICK). 

The  absence  of  a  gift  over  in  default  of  issue  is  immaterial. 
Doe  d.  Atkinson  v.  Featherstone,  1  B.  &  Ad.  944. 

4.  Kor  will  words  of  distribution  and  limitation  together, 
superadded  to  the  limitation  of  the  inheritance,  prevent  the 
operation  of  the  rule. 

It  has  sometimes  been  laid  down  that  words  of  distribution 
and  limitation  together,  superadded  to  the  heirs,  would  make 
the  latter  a  word  of  purchase,  but  the  rule  is  now  clearly 


Gavelkind 
lands. 
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settled,  overruling  Grctton  v.  Hanard,  6  Taunt,  94 ;  2  Marsh.   Oh^v- xxix. 
9,  and  Crump  d.  Woolln/  v.  Noncood,  7  Taunt.  862 ;  2  Marsh. 
161 ;  see  Anderson  v.  Anderson,  30  B.  209  ;  Mills  v.  Seward, 

I  J.  &  H.  738  ;  Grimson  v.  Downing,  4  Dr.  125 ;  Van  (irntten 
V.  Foxwell,  (1897)  A.  C.  658 ;  and  see  Jordan  v.  Adams, 
9  C.  B.  N.  S.  483. 

The  words  heirs  or  heirs  of  the  body  will,  however,'  be 

construed  as  words  of  purchase : — 

1.  When  words  of  limitation  are  superadded  to  them  incon-  Wonisof 

sistent  with  the  nature  of  the  descent  pointed  out  by  the  first  inconsistent 

••1  »i 

words,  as  where  the  limitation  is  to  a  man  for  life,  and  after  descent  of  an 
his  decease  to  the  use  of  his  heirs  and  the  heirs  female  of  their  estate  tail  in 

tliG  ancostor 

bodies.     Fearne,  C.  E.  182 ;  Shelley's  Case,  1  Rep.  88,  95b. 

There  appears  to  be  no  other  authority  for  this  rule  than  the 
argument  of  counsel  in  Shelley's  Case,  cited  with  approbation 
by  Fearne,  C.  R.  p.  182.  It  has,  however,  been  followed  in 
a  case  where  the  word  issue  and  not  heir  was  used.  See 
Hamilton  v.  West,  10  Ir.  Eq.  75.  In  that  case  the  devise  was 
to  Margaret  for  life,  remainder  to  her  issue  female  and  the 
heirs  of  their  bodies ;  and  it  was  held  that  Margaret  took  only 
a  life  estate,  with  remainder  to  her  daughters  in  tail  general, 
and  there  seems  no  reason  for  supposing,  that  the  same 
principle  would  not  be  applied,  where  the  word  heirs  instead 
of  issue  is   used.      See  Dodds  v.  Dodds,   10  Ir.  Ch.  476 ; 

II  ih.  374. 

In  the  absence  of  authority  it  is  doubtful  what  amount  of  What  is  an 

inconsibtent 

discrepancy  between  the  two  courses  of  descent  will  justify  the  course  of 
application  of  this  rule.  Fearne,  C.  E.  p.  188,  points  out  that  ®*^°^' 
"  there  does  not  appear  to  be  the  same  inconsistency  in  con- 
struing the  first  words,  which  describe  heirs  special,  to  be 
words  of  limitation,  where  the  superadded  words  extend  to 
heirs  general,  as  there  is  where  the  first  words,  and  those 
engrafted  on  them,  distinguish  two  different  incompatible 
courses  of  descent,  and  would  not  carry  the  estate  to  the  same 
person ;  in  the  latter  case  it  is  absolutely  impossible,  by  any 
implied  qualification,  to  reconcile  the  superadded  words  to 
those  preceding  them,  so  as  to  satisfy  both  by  construing  the 
first  as  words  of  limitation ;  whereas,  in  the  former  case,  the 
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Chap.  XXIX. 


The  testator 
niay  interpret 
the  sense  in 
which  be  has 
used  the  word 
heirs. 


Effect  of  the 
words  * '  if 
more  than  one 
child,  to  such 
child." 


Effect  of  the 
words  •*  if 
more  than  one 
mch  child/' 
&c. 


superadded  words  are  not  contrary  to  or  incompatible  with  the 
preceding,  but  in  their  general  sense  include  them  ;  and  there 
is  no  improbability  in  the  supposition  that  they  were  used  by  the 
testator  in  the  same  qualiiied  sense  as  the  preceding ;  and  then 
both  may  be  satisfied,  by  taking  the  first  as  words  of  limita- 
tion." In  Hamilton  v.  West,  however,  the  question  was 
between  an  estate  in  tail  female  in  the  ancestor  and  an  estate 
in  tail  general  in  the  daughters,  the  latter  of  which  would,  '*  in 
their  general  sense,"  have  included  the  former ;  and  it  seems, 
therefore,  that  Feame's  remark  must  be  taken  with  some 
modification. 

2.  Where  the  testator  has,  either  by  express  words,  or  by 
implication,  interpreted  the  meaning  he  intended  to  convey  by 
the  term  heirs  or  heirs  of  the  body,  those  words  may  be  words 
of  purchase. 

In  Fetherston  v.  Fetherston,  8  CI.  &  F.  67,  Lord  Brougham 
lays  down,  "  If  there  is  a  gift  to  A.  and  the  heirs  of  his  body, 
and  then,  in  continuation,  the  testator,  referring  to  what  he 
had  said,  plainly  tells  us  that  he  used  the  word  heirs  of  the 
body  to  denote  A.'s  first  or  other  sons,  then  clearly  the  first 
taker  would  only  take  a  life  estate." 

However,  the  mere  insertion  of  such  words  as,  if  moye  than 
one  child,  or,  if  only  one  child,  then  to  such  child,  is  not 
sufficient  to  show  that  the  testator  meant  by  heirs  of  the  body, 
children.  Roddy  v.  Fitzgerald,  6  H.  L.  828  ;  Jesson  v.  Wright^ 
2  Bl.  1. 

And  even  if  the  words  are,  if  there  be  but  one  such 
child,  to  such  child,  his  or  her  heirs  for  ever,  the  term 
heirs  of  the  body  will  not  be  held  to  mean  children,  if 
there  are  no  words  to  carry  the  fee  to  them,  except  in  the 
event  of  there  being  only  one  child.  Bridge  v.  Chapman^ 
Notes  of  Cases,  L.  J.,  July  10,  1875,  118  ;  see  Ryan  v.  CoicUy^ 
LI.  &  G.  t.  Sug.  7. 

But  in  similar  cases  heirs  of  the  body  will  be  construed  as 
children,  if  there  are  words  giving  them  an  estate  in  fee  or  in 
tail.  Goodtitle  d.  Sweet  v.  Herring,  1  East,  264 ;  Gummoe  v. 
Howes,  28  B,  184,  In  Poole  v.  Poole,  8  B.  &  P.  620,  this 
construction  was  rebutted  by  other  limitations. 


RULE  IN  Shelley's  case.  381 

So,  if  the  testator,  after  using  the  words  heirs  of  the  body   Chap-  xxix. 
continues,  '^  that  is  to  say,  the  first,  second,  and  other  sons  Express 
&c."     Loice  V.  Davies,  2  Ld.  Raym.  1561.  daTw"'***'"'' 

Or  again,  the  testator  may  explain  his  meaning  by  reference  interpretation 
to  other  limitations.     Meredith  v.  Meredith,  10  East,  508 ;  ^^  '•«f«''«'»««- 
l>oe  d.    Woodall  v.  Woodall,  8  C.  B.  349 ;  Eant  v.  Tiniford, 
4  H.  L.  517. 

And  the  words  heirs  of  the  body,  coupled  with  a  reference  lieference  to 
to  the  ancestor  as  their  father,  must  mean  children.   Jordan  v. 
Adamn,  9  C.  B.  N.  S.  483. 

B.  The  application  of  the  rule  in  Shelley' h  Cane  is  the  same,  Y'vnit  beirs 
where  the  words  are  first  heirs  male  or  heirs  of  the  body  who  ""*^®* 
shall  attain  twenty-one.     Miunhull  v.  Minshiill,  1  Atk.  411  ; 

Toller  V.  Attwood,  15  Q.  B.  929. 

C.  When  the  word  heir  is  used  in  the  singular,  the  rules  Limitation  to 

•  1  1  i    •  i    •  •i-  i.t_       1*     'i.   j.»  ^    i.t_      the  heir  oi  the 

of  law  are  less  stringent  m  unitmg  the   limitation  of  the  tenant  for  Ufc. 
inheritance  to  the  estate  for  life  of  the  ancestor. 

1.  However,  the  word  heir,  in  the  singular,  without  words 
of  limitation  superadded,  is  a  word  of  limitation  and  not  of 
purchase,  even  when  such  words  as  "next"  or  "iirst"  are 
added  to  it.  Blavhhirn  v.  Stahlen,  2  V.  k  B.  367 ;  Btirlei/'s 
Case,  cit.  1  Vent.  230;  Whitinrf  v.  Wilkius,  1  Bulst.  219; 
lUchardn  v.  Ijady  Berrfarenny,  2  Vern.  324 ;  White  v.  Collins, 
Com.  Bep.  289  ;  l>nhher  d.  Trollope  v.  Trollope,  Ambl.  453. 

The  fact  that  the  limitation  is  to  the  heir  for  ever  makes  no 
difference.     Fuller  v.  Chancer,  L.  R.  2  Eq.  682. 

2.  But  words  of  limitation  in  fee  or  in  tail,  superadded  to  w^oixis  of 
the  word  heir,  make  it  a  word  of  purchase.     Archer^s  Case^  surcniddedto 
1  Rep.  66 ;  Fearne,  C.  R.  150 ;  Gierke  v.  Daij,  Moore,  593 ;  ^"^^  ^o'^  ^^ir. 
Willis  V.  Hiscoj;  4  M.  &  Cr.  197  ;  Greaves  v.  Simpson,  12  W.  R. 

773  ;  10  Jur.  N.  S.  609. 

And  even  a  devise  to  A.  to  hold  to  him  and  the  heir  male 
of  his  body,  and  the  heirs  and  assigns  of  such  heir  male  for 
ever,  followed  by  a  gift  over,  if  A.  died  without  leaving  any 
son  of  his  body,  has  been  held  to  give  A.  a  life  estate  only. 
Chamberlai/ne  v.  Chamherhn/ne,  6  E.  &  B.  625. 

Where  by  deed  land  was  conveyed  to  the  use  of  A.  during 
his  life   without   im^ieachment  of  waste,  with   an   ultimate 
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Shelley  &  Cage 
applies  where 
the  limitation 
is  to  the  issue 
of  a  tenant  for 
life. 


Distinction 
between  the 
word  issue 
and  heirs. 


Words  of 
^listribution 
alone  super- 
added in  ca>w8 
before  the 
Wills  Act. 


limitation  to  the  use  of  "  such  person  or  persons  as  at  the 
decease  of  the  said  A.  shall  be  his  heir  or  heirs-at-law,  and  of 
the  heirs  and  assigns  of  such  person  or  persons/'  it  was  held 
that  A.'s  heir-at-law  took  by  purchase.  Evans  v.  EvanSy 
(1892)  2  Ch.  173. 

3.  Where  the  estate  of  the  heir  is  expressed  to  be  for  life, 
inasmuch  as  he  is  not  to  have  the  inheritance,  he  cannot  take 
as  heir  by  descent.  White  v.  Collins,  Com.  289 ;  Pedder  v. 
Hunt,  18  Q.  B.  D.  565. 

D.  The  application  of  the  rule  in  Shellet/'s  Case,  where  the 
limitation  is  to  the  issue  of  the  ancestor,  who  takes  a  prior 
estate  of  freehold : — 

The  word  issue,  whether  used  in  a  will  before  or  since  the 
Wills  Act,  is  prima  facie  a  word  of  limitation  ;  the  rule  in 
Sliellvifs  Case  applies,  therefore,  where  the  limitation  in 
remainder  is  to  the  issue  of  the  ancestor.  KUuj  v.  Melling, 
1  Vent.  225  ;  2  Lev.  58 ;  lioddy  v.  FiUfjerald,  6  H.  L.  872 ; 
Sandi's  V.  Cooke,  21  L.  E.  Ir.  445. 

But  though  this  is  the  prima  facie  meaning  ol  issue,  ''  the 
authorities  clearly  show  that,  whatever  be  the  jmmd  facie 
meaning  of  the  word  issue,  it  will  yield  to  the  intention  of  the 
testator  to  be  collected  from  the  will,  and  that  it  requires  a  less 
demonstrative  context  to  show  such  intention  than  the  technical 
expression  heirs  of  the  body  would  do."  Per  Alderson,  B., 
Lees  V.  Moslei/,  1  Y.  k  C.  Ex.  609. 

1.  Words  of  distribution  alone,  superadded  to  the  word 
issue,  in  cases  where  the  issue  would  not  take  the  inheritance, 
will  not  make  it  a  word  of  purchase.  Doe  d.  Blandford  v. 
Applin,  4  T.  E.  82;  Doe  d.  Cock  v.  CoojHr,  1  East,  229; 
lioddy  V.  Fitzfierald,  6  H.  L.  823;  Colclou/fh  v.  Colclonffh, 
I.  E.  4  Eq.  263;  Woodhome  v.  Herrick,  1  K.  &  J.  352; 
Blaekhall  v.  Gibson,  2  L.  E.  Ir.  49. 

This  is  clear,  when  there  is  a  gift  over  upon  an  indefinite 
failure  of  issue ;  but  it  seems,  that  a  gift  over  is  immaterial, 
since,  under  the  old  law,  the  issue,  if  they  took  as  purchasers, 
could  only  take  for  life,  and  therefore  the  testator's  general 
intent  to  benefit  all  the  issue  would  fail.  See  per  Wood,  Y.-C, 
in   Kavanafjh   v.    Morland,   Kay,    16,   27,    where   the   same 
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construction  prevailed,  although  the  gift  over  was  in  default  of   ^^^P*  xxix. 
issue  of  the  tenant  for  life  living  at  his  death  ;  and  this  is  in 
accordance  with  Doe  d.  Cannon  v.  Rucastle,  8  C.  B.  876. 

2.  Words  of  limitation  in  fee  or  in  tail,  superadded  to  the  Words  of 
word  issue,  where  there  is  a  limitation  in  default  of  issue  in  superadded, 
cases  before  the  Wills  Act,  will  not  make  it  a  word  of  purchase, 
provided  they  do  not  change  the  course  of  descent.     Roe  d. 
Dodson  V.  Grew,  2  Wils.  824 ;  Wilm.  272 ;  Denn  d.  Webb  v. 
Pxickey,  5  T.  E.  299  ;  Frank  v.  Stovviy  3  East,  548 ;  Griffiths  v. 

Evan,  5  B.  241. 

The  same  rule  applies  where  the  gift  over  is  on  failure  of 
issue  living  at  the  death  of  the  person  to  whom  the  prior 
estate  is  limited,  or  on  death  of  the  issue  under  twenty- 
one.  Wan-en  v.  Travers,  I.  E.  2  Eq.  455  ;  see  Fetherston 
V.  Fetherston,  8  CI.  &  F.  67 ;  9  Bli.  287.  Merest  v.  James, 
1  B.  &  B.  484;  4  J.  B.  Moo.  327,  must  be  considered 
overruled. 

And  the  absence  of  a  gift  over  in  default  of  issue  will  not  Effect  of  the 
convert  issue  into  a  word  of  purchase.     Williams  v.  Williams,  gift  over  in 
51  L.  T.  779 ;  see,  too,  Doe  d.  Cooper  v.  Collis,  4  T.  E.  294 ;  l'^'*"^*  °^ 
and  tho  remarks  of  Wood,  V.-C,  Kay,  16,  27  ;  and  see  Mont- 
<jomery  v.  Montgomery,  3  J.  &  Lat.  47 ;  Morgan  v.  Thomas,  8 
q.  B.  D.  575 ;  9  Q.  B.  D.  643. 

3.  If,  however,  the  superadded  words  of  limitation  alter  the 
course  of  descent,  the  issue  will  take  as  purchasers.  Hamilton 
V.  West,  10  Ir.  Eq.  75;  Dodds  v.  Dodds,  10  Jr.  Ch.  476;  11  ib. 
874,  ante,  pp.  379,  380. 

4.  Words  of  limitation  in  fee  or  in  tail,  and  of  distribution,  Words  of 
superadded  to  the  word  issue,  make  it  a  word  of  purchase,  dStrfbJiUon"^ 
whether  there  is  a  limitation  over  in  default  of  issue  or  not.  ««per^*ied 

^  make  issue 

Lees  V.  Mosley,  1  Y.  &  C.  Ex.  589  ;  Crozier  v.  Crozier,  3  D.  &  a  word  of 
War.  373 ;  Greenwood  v.  Rothwell,  5  M.  &  Gr.  628 ;  6  Sc.  N.  E.  P""^^"** 
670;  Montgomery  v.  Montgomei^,  9  J.  &  Lat.  47;  Slater  y. 
Dangerfield,  15  M.  &  W.  268 ;  Colclough  v.  Coldough,  I.  E. 
4  Eq.  263  ;  M'Kenna  v.  Eager,  I.  E.  9  C.  L.  79 ;  Rotheram  v. 
Rotheram,  13  L.  E.  Ir.  429  ;  Shannon  v.  Good,  15  L.  E.  Ir.  284. 
It  makes  no  difference  whether  a  fee  be  given  to  the  issue 
by  express  words  or  by  implication  from  a  power  of  appointing 
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Chap.  XXIX.    to  them.     Bradley  v.  Cartwright,  L.  R.  2  C.  P.  511  ,•  Whitelaw 
V.  Whitelaw,  5  L.  R.  Ir.  120. 

But  a  power  of  appointing  to  issue,  which  would  authorise 

an  appointment  in  fee,  will  not  make  the  word  issue  a  word  of 

purchase,  where  there  is  an  express  giffc  to  issue  as  tenants 

in  common  without  words  giving  them  the  fee.      Blackhall  v. 

Gibson,  2  L.  R.  Ir.  49. 

Devise  to  M.  5.  A  devise  to  M.  for  her  life  and  to  her  lawful  begotten 

issue  since        issue,  in  a  wiU  since  the  Wills  Act,  followed  by  a  gift  over  in 

Wills  Act.        j.jjg  event  of  her  leaving  none,  gives  M.  an  estate  taiL    Sandes 

V.  Cooke,  21  L.  R.  Ir.  445. 
Effect  of  a  6.  In  King  v.  Burchell,  Amb.  879 ;  4  T.  R.  226,  n.,  a  direction 

restraint  upon  'if         j*        ijia  i»i**  ii««  # 

alienation  by     agamst  alienation  by  the  tenant  for  life  and  his  issue,  or  any  of 
the  tenant  for    ^jj^^  ^yg^g  jj^fj  f^Q  ghow  that  the  word  issuc  was  used  as  a  word 

life  and  his  ' 

iHsueoranyof   of  limitation.     See,  too,  Tate  v.  Clarke,  1  B.  100. 

them. 
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CHAPTER  XXX. 

ESTATES   OF   TRUSTEES. 

I.  Effect  of  Land  Transfer  Act. 
By  sect.  1  (1)  of  the  Land  Transfer  Act,  1897  (60  &  61    Ck»P- 


Yict.  c.  65),  which  applies  in  the  case  of  death  after  the  Effect  of  Land 
1st  January,  1898,  it  is  enacted  that  where  real  estate  is  vested 
in  any  person  without  a  right  in  any  other  person  to  take  by 
survivorship,  it  shall  on  his  death,  notwithstanding  any  testa- 
mentary disposition,  devolve  to  and  become  vested  in  his  personal 
representatives  or  representative  from  time  to  time  as  if  it  were 
a  chattel  real  vesting  in  them  or  him. 

The  section  applies  to  real  estate  over  which  a  person 
executes  by  will  a  general  power  of  appointment  as  if  it  were 
real  estate  vested  in  him,  but  real  estate  does  not  include  land 
of  copyhold  tenure  or  customary  freehold  in  any  case  in  which 
an  admission  or  any  act  by  the  lord  of  the  manor  is  necessary 
to  perfect  the  title  of  a  purchaser  from  the  customary  tenant. 

Until  a  personal  representative  is  constituted  the  land  passes 
to  the  heir  and  not  to  the  devisees  in  trust  under  the  will. 
John  V.  John,  (1898)  2  Ch.  578. 

Li  the  case  of  executors  the  land  vests  in  all  those  named  Land  Tests  in 
by  the  will  who  have  not  disclaimed,  whether  they  have  proved      ^^^^  ™* 
or  not,  and  those  who  prove  cannot  alone  make  a  title.     In  re 
Pawley  and  London  and  Provincial  Bank,  (1900)  1  Ch.  58. 

The  real  estate  is  vested  in  the  personal  representative  for 
administrative  purposes,  and  when  they  are  satisfied  he  may 
(sect.  8)  assent  to  any  devise  in  the  will  or  may  convey 
the  land  to  any  person  entitled  thereto  as  heir,  devisee  or 
otherwise. 

T.W.  C  C 
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It  is  by  no  means  clear  what  effect  the  Act  will  have  upon 
devises  to  trustees  to  uses,  whether,  for  instance,  all  the  estates 
under  the  will  become  equitable.  Possibly  it  may  have  none. 
Some  light  is  thrown  upon  the  question  by  Coape  v.  Arnold 
(4  D.  M.  &  G.  574),  where  a  devise  by  codicil  to  trustees  for 
certain  limited  purposes  was  held  in  effect  not  to  alter  the 
effect  of  the  devises  in  the  will.  The  following  statements 
made  in  this  chapter  must  be  taken  subject  to  any  alteration 
in  the  law  made  by  the  enactment  referred  to. 


Appointment 
of  trastees  of 
inheritance. 


Appointment 
of  new  trastee 
bycodidl. 


n.  In  WHAT  Cases  Trustees  take  the  Legal  Estate. 

The  appointment  of  certain  persons  as  trustees  of  inheritance 
gives  them  the  fee.  Trent  v.  Hanning,  1  B.  &  P.  N.  E.  116 ; 
7  East,  97 ;  10  Ves.  495  ;  1  Dow,  102. 

So  the  appointment  of  a  person  as  executor,  ''so  far  as  is 
necessary  to  the  performance  of  the  trusts  relating  to  my  real 
estate,"  gives  the  executor  the  fee.  Plenty  v.  West,  6  C.  B. 
201;  16  B.  175;  Sidebotham  v.  Watson,  11  Ha.  170;  see 
Oates  V.  Cooke,  8  Burr.  1684 ;  Doe  d.  Gillard  v.  Gillard,  5 
B.  &  Aid.  785. 

If  the  land  is  devised  to  beneficiaries,  and  a  share  is  directed 
to  be  divided  on  the  death  of  a  beneficiary,  persons  appointed 
to  carry  out  all  the  intentions  of  the  will  will  take  the  legal 
estate,  though  the  case  may  be  different  where  a  sale  is  only 
contemplated  as  possible.  Davies  to  Jones  and  Evans,  24 
Ch.  D.  190 ;  L.dbS.  W.  R.  Co.  v.  Bridger,  12  W.  B.  948. 

Where  land  is  devised  to  three  trustees,  and  the  appoint- 
ment of  one  of  the  trustees  is  revoked,  and  another  is  appointed 
in  his  place,  the  fee  passes  to  the  new  trustee  jointly  with  the 
two  remaining  trustees.  Re  Hough's  Will,  4  De  G.  &  S.  371 ; 
Re  Turner,  80  L.  J.  Ch.  144 ;  9  W.  R.  174 ;  2  D.  F.  &  J.  527. 

A  direction  to  executors  to  let  the  testator's  lands,  and  out 
of  the  profits  to  pay  two  sums,  followed  by  a  gift  of  the  rents 
of  the  land,  gives  the  executors  no  estate  beyond  the  period  for 
accomplishing  the  purpose  indicated.  Lambert  v.  Browne, 
I.  R.  5  C.  L.  218.     See  Smith  v.  Smith,  1  L.  E.  Ir.  206. 
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A  direction  to  executors  to  pay  annuities  out  of  the  testator's  ^^^v* 

whole  estate,  which  is  disposed  of  after  payment  of  the  annuities,  Direction  to 

gives  the  executors  the  fee.     Doe  v.  Woodhouse,  4  T.  R.  89 ;  out  ^realty! 
see  Jenkins  v.  Jenkins,  1  Willes,  650. 


III.  Devises  to  Uses. 

The  Statute  of  Uses  was  passed  before  the  Statute  of  Devises,  Opeiation 
and  therefore  does  not  apply  to  wills ;  but  devises  of  real  estate  ^f  ^^^ 
are  construed  in  the  same  way  as  if  the  Statute  of  Uses  did 
apply.     Baker  v.  White,  20  Eq.  166,  p.  171 ;  per  Jessel,  M.E. 

Thus  a  devise  unto  and  to  the  use  of  trustees  leaves  the  Devise  to  A. 
legal  estate  in  the  trustees,  whereas  a  devise  to  trustees  upon 
trust  for  or  to  the  use  of  a  beneficiary  vests  the  legal  estate  in 
the  beneficiary. 

The  legal  estate  is  not,  however,  executed  in  the  beneficiary  Trastees 
if  it  is  wanted  by  the  trustees  for  the  purpose  of  their  trust.  ^^^  ^^  „ 
Thus,  if  the  devise  is  to  trustees  upon  trust  to  pay  the  rents  to  ^a»ft«dfwr 

their  tnut. 

A.  for  his  life,  the  legal  estate  remains  in  the  trustees  during 
A.*s  life  (a).  On  the  other  hand,  if  the  devise  is  to  the  trustees 
upon  trust  to  permit  A.  to  receive  the  rents  during  his  life,  A. 
takes  the  legal  estate  (h).  If  the  trust  is  to  pay  to  or  permit  A. 
to  receive  the  rents  the  later  words  prevail,  and  A.  takes  the 
legal  estate  (c).  Doe  v.  Hnnifray,  6  A.  &  E.  206  (a)  ;  Right  d. 
Phillips  V.  Smith,  12  East,  455  ;  Doe  d.  Noble  v.  Bolton,  11 
A.  &  E.  188  {b) ;  Doe  v.  Biggs,  2  Taunt.  109 ;  Baker  v.  White, 
20  Eq.  166  ;  Re  Allsop  and  Joy's  Contract,  61  L.  T.  213 ;  In  re 
Adams  and  Perry's  Contract,  (1899)  1  Ch.  554  (t)  ;  see  In  re 
iMshmar ;  Moody  v.  Pen/old,  (1891)  1  Ch.  258. 

If  the  beneficiary  is  to  receive  only  the  clear  or  net  rents  (a), 
or  he  is  to  receive  the  rents  with  the  approbation  of  the 
trustees  (b),  the  legal  estate  is  not  executed  in  him.  White  v. 
Parker,  1  Bing.  N.  C.  578 ;  1  Sc.  542 ;  Barker  v.  Greenwood,  4 
M.  &  W.  421  (a)  ;  Gregory  v.  Henderson,  4  Taunt.  772  (ft). 

In  the  same  way  if  the  trustees  are  to  preserve  contingent  Trastees  to 
remainders  during  the  life  of  a  tenant  for  life  a  trust  to  permit  p"*®"^®* 
him  to  receive  the  rents  does  not  execute  the  use  in  him. 

Biscoe  V.  Perkins,  1  V.  &  B.  485. 
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Power  to 
give  reoeiptB. 


Sepante  use. 


Power  of 
maintenance. 


Unprotected 

contingent 

remainders. 


Recarring 
powers 
requiring 
legal  estate. 


Power  to  sell. 


Again,  a  power  to  the  trastees  to  give  receipts  if  the  only 
property  to  which  it  can  apply  is  freehold  property  devised  to 
uses  would  show  that  the  trustees  were  to  retain  the  legal 
estate,  though  this  is  not  so  if  there  are  copyholds  to  which 
the  power  can  apply.     Baker  v.  White,  20  Eq.  166. 

If  the  trust  is  for  a  married  woman  for  her  separate  use,  the 
legal  estate  remains  in  the  trustees,  but  a  separate  use  in  a 
deed  will  not  have  this  effect.  Hai^n  v.  Hartmi,  7  T.  R.  652 ; 
In  re  Hart's  Estate;  Orford  v.  Hart,  W.  N.  1888,  164; 
Williams  v.  Waters,  14  M.  &  W.  166. 

If  there  is  a  devise  in  remainder  to  children  who  shall  attain 
twenty-one,  a  power  of  maintenance  given  to  the  trustees  will 
prevent  the  use  in  remainder  from  becoming  legal.  Beni/  v. 
Berry,  7  Ch.  D.  657  ;  In  re  Tanqueray-WUlamne  and  IiandaUy 
20  Ch.  D.  465  ;  see  In  re  Bourne  ;  Rymer  v.  HarpUy,  56 
L.  J.  Ch.  566 ;  56  L.  T.  888 ;  85  W.  E.  859. 

Where  there  is  devise  to  trustees  and  their  heirs  to  uses  the 
fact  that  there  are  contingent  remainders  in  the  will  which 
are  unprotected  is  not  enough  to  show  that  the  legal  estate 
was  to  remain  in  the  trustees.  Cunliffe  v.  B rancher,  8 
Ch.  D.  898  ;  see  Doe  v.  WiUan,  2  B.  &  Aid.  84  ;  Homton  v. 
Hnghes,  6  B.  &  C.  408. 

Where  there  are  recurring  occasions  for  the  exercise  of 
active  duties  by  the  trustees  and  no  repeated  devises  to  them 
to  enable  them  to  perform  their  duties,  the  legal  estate  if  once 
in  the  trustees  is  to  be  deemed  to  be  vested  in  them  through- 
out, notwithstanding  the  duration  in  the  meantime  of  what 
would,  but  for  the  recurring  duties,  be  construed  as  uses 
executed  in  the  beneficiaries.  HarUm  v.  Harton,  7  T.  R.  652  ; 
Brown  v.  Whiteway,  8  Ha.  145  ;  Toller  v,  Attwood.,  15  Q.  B.  951 ; 
T  aw  Gmtten  v.  Foxwell,  (1897)  A.  C.  658. 

A  power  to  sell,  or  convey,  or  mortgage  the  real  estate  will 
prevent  the  use  from  being  executed  in  beneficiaries  as  regards 
all  limitations  which  are  subject  to  the  power.  Bagshaw  v. 
Spencer,  1  Yes.  Sen.  142  ;  2  Atk.  570  ;  liackham  v.  Siddali, 
1  Mac.  &  G.  607 ;  Doe  d.  Shelley  v.  Edlin,  4  A.  &  E.  582 ; 
Watson  V.  Pearson,  2  Ex.  581  ;  Blagrave  v.  Blagrave,  4 
Ex.  550  ;  Cropton  v.  Davies,  L.  R.  4  C.  P.  159 ;  Richardson  v. 
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HaiTison,  16  Q.  B.  D.  85  ;  In  re  Lashmar  :  Moody  v.  Penfold,    <3ia^'  'XXX. 
(1891)  1  Ch.  258.  ~ 

Where  all  the  limitations  are  to  uses  so  as  to  give  legal  Power  to 
estates,  a  power  to  sell  and  convey,  not  by  conveyance  of  the 
legal  >  estate  but  by  revoking  the  old  and  limiting  new  uses, 
shows  that  the  trustees  were  not  to   take  a  legal  estate. 
Cunliffe  v.  Brancker,  3  Ch.  D.  393. 

A  devise  subject  to  a  charge   of   debts   to  trustees  upon  Devise  subject 
whom   the  duty  is  not  imposed   of  paying  them  will   not  tru^to'pay 
prevent  the  legal  estate  from  passing  to  the  beneficiary  (a).  ^^^^ 
But  if  the  land  is  charged  with  debts  and  devised  to  trustees 
who  are  also  appointed  executors  inasmuch  as  it  is  their  duty 
to  pay   the  debts',   the  legal  estate  remains    in    them    {b). 
Kenrick  v.  Ijord  Beaicclerky  3  B.  &  P.  175 ;   Jones  v.  Lo/rf 
Say,  8  Vin.  262,  pi.  19 ;   In  re  Adams  and  Perry's   Contract, 
(1899)  1  Ch.  554  (a)  ;  Creaton  v.  Creaton,  3  Sm.  &  G.  386  ; 
Smith  V.  Smith,  11  C.  B.  N.  S.  121  ;    Spetice  v.  Spence,  12 
C.  B.  N.  S.  199  ;    Marshall  y.  Gingell,  21  Ch.  D.  790  ;    In  re 
Brooke;  Brooke  v.  Brooke,  (1894)  1  Ch.  43  (i). 

A  devise  upon  trust  to  pay  debts  and  legacies  vests  the  legal 
estate  in  the  trustees,  whether  the  personal  estate  is  or  is  not 
sufficient  to  pay  the  debts  and  legacies.  Murthwaite  v. 
Jenkinson,  2  B.  &  C.  357 ;  3  D.  &  Ry.  765  ;  see  Doe  d. 
Cadogan  v.  Ewart,  7  A.  &  E.  636,  p.  668. 

The  Statute  of  Uses  does  not  apply  to  leaseholds  for  years  Leaseholds 
or  to  copyholds,  and  therefore  a  devise  of  copyholds  to  A.,  in  copyMds^we 
trust  for  B.,  gives  A.  the  legal  estate.      HomUm  v.  Hughes,  ^^^^^  ^^^ 
6  B.  &  C.  403  ;  Baker  v.  White,  20  Eq.  166.  CTses^ 

There  is  no  so-called  doctrine  of  attraction  by  which,  where 
freeholds  and  copyholds  are  given  together,  the  legal  estate  in 
the  freeholds  attracts  the  legal  estate  in  the  copyholds,  or 
rice  rersd.  Baker  v.  White,  20  Eq.  166  ;  overruling  Baker  v. 
Parson,  42  L.  J.  Ch.  228. 

An  appointment,  under  a  power  to  appoint  the  use,  vests 
the  legal  estate  in  the  appointee.     2  Jarman,  1157. 


890 


ESTATES  OF  TRUSTEES. 


Chap. 


"When  fee 
simple  cat 
down  to  a 
smaller  estate. 


General  rule. 


Estate  of 
trustees  to 
preserve. 


IV.  When  Estate  of  Trustees  Cut  Down. 

The  question  dealt  with  in  the  last  sub-division  of  this 
chapter  has  been  how  far  under  a  devise  to  trustees  in  fee  to 
uses  the  use  is  to  be  considered  executed  in  the  beneficiary, 
or  how  far  the  legal  estate  remains  in  the  trustees. 

It  is  a  different  question  whether,  where  there  is  a  devise  to 
trustees  in  fee  which  vests  in  them  the  legal  estate,  their 
estate  in  fee  is  to  be  cut  down  to  a  smaller  estate.  In 
determining  this  question  no  distinction  can  be  dra^n  between 
freeholds,  copyholds,  and  leaseholds.  Doe  v.  Bartliro]), 6  Taunt. 
382  ;  Baker  v.  White,  20  Eq.  166 ;  Sterensmi  v.  Mayor  of 
Lireiyool,  L.  E.  10  Q.  B.  81  ;  see  Wyman  wiCarter,  12  Eq.  309. 

The  general  rule  is  that  where  you  find  words  of  devise 
to  trustees  and  their  heirs  then  those  words  are  to  have  their 
full  natural  effect  as  giving  an  estate  of  inheritance  to  the 
trustees  unless  something  is  found  on  the  face  of  the  will  which 
cuts  that  estate  down  in  some  determinate  event.  Doe  v.  Daiies, 
1  Q.  B.  430 ;  Poad  v.  WiUon,  6  E.  &  B.  606 ;  Collier  \.  Walters, 
17  Eq.  252 ;  In  re  Townseud's  ContraH,  (1895)  1  Ch.  716. 

In  several  cases  enough  has  been  found  in  the  will  to  cut 
down  the  estate  of  trustees  to  preserve  contingent  remainders 
when  limited  to  them  in  fee  to  an  estate  to  endure  during  the 
life  of  the  tenant  for  life,  where  there  were  no  subsequent 
remainders  to  preserve  (a),  and  no  power  of  appointment 
under  which  subsequent  remainders  might  be  created  (b). 
Doe  d.  ComjJere  v.  Hicks,  7  T.  E.  433  ;  Haddelsey  v.  Adams, 
22  B.  266 ;  see  Saunders  v.  Eppe,  9  W.  E.  69  (a) ;  Venables 
V.  Morris,  7  T.  E.  342,  437  {b). 

In  a  deed  as  a  general  rule  a  limitation  to  the  use  of 
trustees  in  fee,  will  not  be  cut  down  to  a  smaller  estate. 
Wykham  v.  Wykham,  18  Ves.  395  ;  Cooper  v.  Kynock,  7  Ch.  398. 

However,  it  has  been  held  that  a  limitation  in  fee  to 
trustees  to  preserve  contingent  remainders  will,  even  in  a 
deed,  be  cut  down  to  an  estate  pur  autre  rie,  if  there  is 
a  subsequent  limitation  of  a  term  to  the  same  trustees. 
Curtis  V.  Price,  12  Ves.  89  ;  Beaumont  v.  Marquis  of  Salisbury, 
19  B.  198. 
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But  a  subseqaent  limitation  in  fee  to  the  same  trustees,    Chap.  xxz. 
and  a  grant  of  a  term  to  other  persons,  will  not  cut  down 
the  estate  of  the  trustees.     Colmore  v.  Tyndally  2  Y.  &  J.  605 ; 
Lewis  V.  Rees,  8  E.  &  J.  182 ;    see  FmoUr  v.   Ldghtbume, 
11  Ir.  Ch.  495. 

In  the  same  way  if  the  trustees  have  duties  to  perform  only  Bstate  limited 
during  the  life  of  a  beneficiary,  their  estate  will  be  limited  ^^  ^***^' 
to  that  life  (a),  and  this  construction  is  assisted  if  the 
devise  in  remainder  is  an  independent  devise  (b).  Doe  d. 
Woodcock  V.  Barthrop,  5  Taunt.  882 ;  Playford  v.  Hoare^ 
8  Y.  &  J.  175  (a) ;  Adams  v.  Adams,  6  Q.  B.  860 ;  Cooke 
V.  Blake,  1  Ex.  220  (b). 

If  the  trustees  must  take  an  estate  during  the  life  of  a  Where  truBtees 

frill  It  ft  AiriiAfrA 

beneficiary  and  they  may  require  an  estate  for  an  indefinite  for  a  life  and 
period  beyond  the  life  ;    for  instance,  if  the  trustees  are  "^y^^^^^ 
to  stand   seised  during  the    life  of  A.  and  also  until   the 
testator's  debts  are  paid  (a),  or  if  there  is  an  indefinite  power* 
of  leasing  (6),  the  fee  simple  will  not  be  cut  down.      Collier  v. 
Walter's,  17  Eq.  262,  overruling   Collier  v.  McBean,  84  B. 
426  (a)  ;   Doe  d.  Tomkyns  v.   WiUan,  2  B.  &  Aid.  84 ;  Doe 
d.  Keen  v.    Walbank,  2   B.    &   Ad,   554 ;   Riley  v.   Gamett, 
8  De  G.  &  S.  629  ;  see  Doe  d.  Kimber  v.  Cafe,  7  Ex.  675  (fc). 

A  devise  to  trustees  in  fee  upon  trust  to  pay  an  annuity 
to  A.  for  life  will  not  be  cut  down  to  an  estate  for  A.'s  life, 
as  the  trustees  may  have  to  raise  arrears  after  the  annuitant's 
death.  Fenwick  v.  Potts,  8  D.  M.  &  G.  506;  mdttemore  v. 
Whittenurre,  88  L.  J.  Ch.  17. 

V.  Effect  of  Wills  Act. 

In  cases  before  the  Wills  Act  a  devise  to  trustees  in  words.  Devise  to 
that  did  not  carry  the  fee,  upon  trust  to  pay  debts,  or  make  without  words 
certain  specified  payments  out  of  the  rents,  only  gave  them  q^^^^S, 
a  chattel  interest  till  the  payments  were  made.     CordalVs  w^eMs 
Case,  Cro.  El.  816;  Doe  v.  Simpson,  5  East,  162;  Ackland  Wills  Act. 
V.    Lutley,    9   A.   &   E.    879  ;    Heardson    v.    Williamson,    1 
Kee.  88. 

So  where  the  trustees  were  to  pay  annuities,  and  then 
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Chap.  XXX.  a  specified  sum  out  of  the  rents  and  profits,  they  took  an 
estate  for  the  lives  of  the  annuitants  with  a  chattel  interest 
superadded.     Doe  d.  White  v.  Simpson,  5  East,  162. 

The  law,  however,  on  this  point  has  been  altered  by 
sects.  80  and  81  of  the  Wills  Act,  which  provide: — 

80.  ^^When  any  real  estate  (other  than  or  not  being  a 
presentation  to  a  church)  shall  be  devised  to  any  trustee 
or  executor,  such  devise  shall  be  construed  to  pass  the  fee 
simple,  or  other  the  whole  estate  or  interest,  which  the 
testator  had  power  to  dispose  of  by  will,  in  such  real  estate, 
unless  a  definite  term  of  years,  absolute  or  determinable, 
or  an  estate  of  freehold,  shall  thereby  be  given  to  him 
expressly  or  by  implication." 

81.  ''  Where  any  real  estate  shall  be  devised  to  a  trustee, 
without  any  express  limitation  of  the  estate  to  be  taken  by 
such  trustee,  and  the  beneficial  interest  in  such  real  estate, 
or  in  the  surplus  rents  and  profits  thereof,  shall  not  be 
given  to  any  person  for  life,  or  such  beneficial  interest  shall 
be  given  to  any  person  for  life,  but  the  purposes  of  the 
trust  may  continue  beyond  the  life  of  such  person,  such 
devise  shall  be  construed  to  vest  in  such  trustee  the  fee 
simple  or  other  the  whole  legal  estate  which  the  testator 
had  power  to  dispose  of  by  will  in  such  real  estate,  and  not 
an  estate  determinable  when  the  purposes  of  the  trust  shall 
be  satisfied." 

The  short  effect  of  these  obscure  sections  as  stated  by 
Jarman,  and  adopted  by  most  of  the  writers  who  have 
followed  him,  is,  ^'  that  trustees  whose  estate  is  not  expressly 
defined  by  the  will,  must  in  every  case,  and  whatever  be 
the  nature  of  the  duty  imposed  on  them,  take  either  an 
estate  for  life  or  an  estate  in  fee."  2  Jarm.  1166 ;  see 
Shelford,  Real  Property  Stat.  482 ;  Lewin  on  Trusts, 
10th  ed.  285. 


Effect  of 
these  sections 
acoording  to 
Mr.  Jarman. 
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CHAPTER  XXXI. 

ON    CERTAIN   POWERS   COMMONLY   INSERTED   IN    WILLS, 

A  POWER  of  sale  and  exchange  authorises  a  partition.     In    ci^P-  xxxi. 
re  Frith  dt  Osborne,  8  Ch.  D.  618.  I.  Powers  of 

A  power  of  or  trast  for  sale  will  not  as  a  general  rule 
authorise  a  mortgage,  though  it  may,  if  the  object  of  the 
sale  is  to  raise  a  particular  charge,  subject  to  which  the 
estate  is  devised.  StronghUl  v.  Anstey,  1  D.  M.  &  6.  685  ; 
Page  v.  Coopery  16  B.  896  ;  Walker  v.  Sotttlmll,  56  L.  T.  882. 

A  devise  of  real  and  personal  estate  upon  trust  to  invest  T^^^  ^ 

*  *^  ^  invest. 

the  same  in  certain  securities  has  been  held  to  give  an 
implied  power  of  sale  over  the  real  estate.  Affleck  v.  James, 
17  Sim.  121 ;  Mower  v.  0;t,  7  Ha.  478 ;  Cornick  v.  Pearce, 
7  Ha.  477. 

But  a  power  to  invest  will  not  have  this  effect.  Re 
HoUoway ;  HoUoway  v.  Holloicay,  60  L.  T.  46. 

A  direction  to  divide  real  and  personal  estate  into  moieties  Direction 
-does  not  alone  give  an  implied  power  of  sale.     Cornick  v. 
Pearce,  7  Ha.  477. 

An  ordinary  power  of  sale  does  not  authorise  the  severance  Severance  of 

minerals. 

of  the  timber  or  minerals  from  the  land.  Cholmeley  v.  Paxton, 
S  Bing.  207 ;  S.  C.  nom.  Cockerell  v.  Cholmeley,  10  B.  &  C. 
564 ;  8  Russ.  565  ;  1  R.  &  M.  418 ;  6  Bl.  N.  S.  120 ;  1 
€1.  &  F.  60;  Bu4;kley  v.  Howell,  29  B.  546. 

The  Trustee  Act,  1898  (56  &  57  Vict.  c.  58),  sect.  44,  gives 
the  Court  jurisdiction  in  the  case  of  trustees  authorised 
to  dispose  of  land  by  way  of  sale,  exchange,  or  partition, 
to  sanction  sales  with  an  exception  or  reservation  of  any 
minerals. 
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Where  there  was  a  power  to  sell  trust  funds  and  invest 
them  in  the  purchase  of  land,  to  be  held  on  such  trusts 
as  would  best  correspond  with  those  then  subsisting, 
with  a  direction  that  land  purchased  should  be  considered 
personalty,  it  was  held  that  the  power  of  sale  extended 
to  purchased  lands.  Tait  v.  Lathbury,  1  Eq.  174  ;  85  B. 
112. 

A  power  of  sale  to  be  exercised  after  the  death  of  a  tenant 
for  life  cannot  be  exercised  during  his  life,  though  he  may 
consent  to  the  sale.  Blacklotv  v.  Laws,  2  Ha.  40 ;  Johnstone 
V.  Baber,  8  B.  238 ;  Mosley  v.  Hide,  17  Q.  B.  91 ;  Want  v. 
StcMibrass,  L.  R.  8  Ex.  175. 

A  direction  to  sell  within  five  years  has  been  held  to  be 
directory  merely  where  the  purchase  money  was  to  be  applied 
in  payment  of  debts.  Pearce  v.  Gardner,  10  Ha.  287  ;  see  Cuff 
V.  Hail,  1  Jur.  N.  S.  972. 

Where  land  is  devised  to  several  trustees  in  fee  upon  trust 
to  sell,  the  survivors  can  sell ;  and  it  is  not  necessary  to  fill 
up  the  number  of  trustees  in  order  to  make  a  good  title. 
Lane  v.  Debenham,  11  Ha.  192. 

Similarly  if  one  trustee  disclaims  the  others  can  sell. 
Nicloson  V.  Wordsworth,  2  Sw.  865 ;  Adams  v.  Taunton, 
5  Mad.  435  ;  see  Crewe  v.  IHcken,  4  Ves.  67. 

There  is  an  important  distinction  between  a  power  coupled 
with  an  interest  and  a  bare  power. 

Thus  a  devise  to  executors  to  sell  passes  the  interest,  but  a 
devise  that  executors  shall  sell  the  land,  or  that  land  shall  be 
sold  by  them,  gives  them  but  a  power.  Howell  v.  Barnes, 
Cro.  Car.  882  ;  Yates  v'Compton,  2  P.  W.  308  ;  Lancaster  v. 
Thoiiiton,  2  Burr.  1027 ;  Doe  v.  Shotter,  8  A.  &  E.  905 ;  see 
Knocker  v.  Bunhury,  6  Bing.  N.  C.  806  ;  Lambert  v.  Browne, 
I.  E.  5  C.  L.  218. 

A  direction  to  the  testator's  executors  to  sell  his  lands  gives 
the  executors  a  common  law  authority  under  which  they  can 
vest  the  legal  estate  in  a  purchaser  without  the  concurrence 
of  the  heir.     Co.  Litt.  112b. 

If  the  lands  are  devised  by  the  will  subject  to  the  direction » 
it  would  seem  the  concurrence  of  the  beneficiaries  in  the  sale 
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would  be  no  more  necessary  than  the  concurrence  of  the  heir,   ^P*  xxxi. 
if  the  land  is  not  devised. 

The  proper  form  of  conveyance  in  such  a  case  appears  to 
be  a  bargain  and  sale  which  will  not  require  to  be  enrolled 
under  27  Hen.  VIII.  c.  16,  as  it  takes  efifect  at  common  law 
and  not  under  the  Statute  of  Uses. 

If  the  testator  directs  copyholds  to  be  sold,  or  to  be  sold  and  Direction  to 
conveyed,  the  purchaser  is  entitled  to  be  admitted  without  the 
previous  admittance  either  of  the  trustees  or  the  heir.    Holder  v. 
Preston,  2  Wils.  400  ;  R.  v.  Wilson,  11 W.  R.  70 ;  8  B.  &  S.  201. 

The  same  principle  applies  if  the  copyholds  are  devised  to 
the  trustees  subject  to  the  power.  Gla^s  v.  Richardson,  9  Ha. 
698  ;  2  D.  M.  &  G.  658. 

The  statute  21  Hen.  YIII.  c.  4,  enacts  in  effect,  that  if  any  of  Acting 
the  executors  refuse  to  undertake  the  administration  and  charge  may  sell, 
of  the  will,  the  executors  or  executor  accepting  the  charge  may 
sell  under  a  direction  to  the  executors  to  sell  the  land. 

Copyholds  are  within  the  statute.  Peppercoim  v.  Wayman, 
5  De  G.  &  S.  280. 

The  Trustee  Act,  1898  (56  &  57  Vict.  c.  53),  sect.  22,  provides  Survival  of 
that  where  a  power  or  trust  is  given  to  or  vested  in  two  or  trust"  *" 
more  trustees,  the  same  may  be  exercised  or  performed  by 
the  survivors  or  survivor. 

The  section  applies  only  to  trusts  constituted  after  or 
created  by  instruments  coming  into  operation  after  the  81st 
December,  1881. 

Sect.  50  provides  that  the  expressions  trust  and  trustee 
shall  include  the  duties  incident  to  the  office  of  personal 
representative  of  a  deceased  person.  Sect.  22  therefore 
extends  to  executors. 

Sect.  6  of  the  Conveyancing  Act,  1882  (45  &  46  Vict.  c.  89),  Conveyancing 

Aft    1  Rfi2 

enables  a  person  to  whom  any  power,  whether  coupled  with  an  ^  g' 
interest  or  not,  is  given,  by  deed  to  disclaim  the  power,  and  on 
such  disclaimer  the  power  may  be  exercised  by  the  other  or 
others  or  the  survivors  or  survivor  of  the  others  of  the  persons 
to  whom  the  power  is  given,  unless  a  contrary  intention  is 
expressed  in  the  instrument  creating  the  power.  See  In  re 
Fisher,  13  L.  R.  Ir.  546. 
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The  section  applies  to  powers  created  by  instruments  coming 
into  operation  before  or  after  the  commencement  of  the  Act. 

A  power  coupled  with  a  duty  cannot  be  released  or  disclaimed 
either  under  this  Act  or  otherwise.  Re  Eyre ;  Eyre  v.  Eyre^ 
49  L.  T.  259 ;   Weller  v.  Ker,  L.  E.  1  H.  L.  Sc.  11. 

A  power  of  sale  given  to  the  testator's  executors  or 
administrators  may  be  exercised  by  his  administrator  durante 
minore  (etate.     MonseU  v.  Armstrong,  14  Eq.  423. 

It  appears  to  be  settled  that  a  bare  power  of  sale  given 
to  several  persons  nominatim  cannot  be  exercised  by  the 
survivors.     Co.  Lit.  118a,  note  by  Hargrave. 

Sect.  22  of  the  Trustee  Act,  1898,  applies  only  to  powers  and 
trusts  vested  in  trustees  and  executors.  It  is  a  question  of 
construction  upon  the  will  whether  a  power  or  trust  is  vested 
in  a  person  who  is  appointed  trustee  or  executor  in  that  capacity, 
or  whether  it  is  given  to  him  gn  personal  grounds  independently 
of  his  office. 

It  is  settled  that  a  power  of  sale  given  to  **  my  executors 
hereinafter  named''  is  given  to  them  as  executors.  It  can 
therefore  be  exercised  by  those  for  the  time  being  holding 
the  office,  but  not  by  a  disclaiming  executor.  Hoiicll  v. 
Barnes,  Cro.  Car.  882;  W.  Jo.  852;  Yates  v.  Compton, 
a  P.  W.  808  ;  Byam  v.  Byam,  19  B.  58  ;  Brassey  v.  Clialmers, 
4  D,  M.  &  G.  528 ;  Crawford  v.  Forshaw,  (1891)  2  Ch.  261. 
See  Keates  v.  Burton,  14  Ves.  484 ;  In  re  Cooke's  Contract, 
4  Ch.  D.  454. 

Whether  a  power  given  to  *'  my  executor  A."  is  given  to  him 
as  executor  or  not,  must  depend  on  the  nature  of  the  power  and 
on  the  general  language  of  the  will.  A  power  of  sale  so  given 
has  been  held  to  be  exercisable  by  the  person  in*espective  of 
the  office,  while  a  power  to  distribute  a  fund  for  charitable 
purposes  was  held  given  in  respect  of  the  office.  Madden  v. 
Madden,  28  L.  E.  Ir.  167 ;  A.-G.  v.  Fletcher,  5  L.  J.  Ch.  75. 

It  would  seem,  that  where  there  is  a  direction  that  the 
lands  shall  in  certain  events  be  sold  by  a  class  of  persons  such 
as  the  testator's  sons,  the  power  can  be  exercised  by  the  sur- 
viving sons,  though  some  have  died  after  the  testator's  death. 
Vincent  v.  Lee,  Cro.  Eliz.  26. 


ir  - 
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A  power  of  sale  given  to  executors,  the  object  of  the  sale  not   Chap.  xxxi. 
being  payment  of  debts,  cannot  be  exercised  by  an  executor  of  Executor 
an  executor.     Yearbooks,  19  Hen.  VIII.  fo.  9  a,  pi.  4  ;  Chance  ^^  «^7>t<>r 

'  r-  »  cannot  sell. 

on  Powers,  250. 

It  has  been  held  that  a  bare  power  to  sell  given  to  trustees  Bare  power 
and  their  heirs  can  be  exercised  by  the  surviving  trustees  and  an/their 
the  heir  of  a  deceased  trustee  jointly,  but  not  by  survivors  of  ^*®^"- 
the  trustees  only.      Mansell  v.  Vmighan,  Wilm.  51 ;  Townsend 
V.  Wilson,  1  B.  &  Aid.  608  ;  8  Mad.  261.     See  Hall  v.  Dewes, 
Jac.  189. 

Where  property  was  devised  to  trustees  and  their  heirs  on  Devolution  of 
trust  to  sell,  and  the  last  surviving  trustee  died  intestate,  his  ^^^^  ^^  ^  ®* 
heir  could  sell.     In  re  Morton  dt  Hallett,  15  Ch.  D.  143. 

And  it  has  been  held  that  the  devisee  of  trust  estates  of  the 
last  surviving  trustee  can  also  sell  in  such  case.  Osborne  to 
Roidett,  18  Ch.  D.  774. 

Since  the  Conveyancing  Act  the  personal  representatives  of 
the  last  surviving  trustee  are  the  persons  to  exercise  the  trust 
for  sale,  except  in  the  case  of  copyholds.  In  re  Pixton  and 
Tong's  Contract,  46  W.  K.  187.     See  ante,  p.  201. 

But  where  the  devise  is  to  trustees  without  words  of  limita- 
tion upon  trust  that  they  or  the  survivor  shall  sell,  the  repre- 
sentatives of  the  survivor  cannot  exercise  the  trust  for  sale. 
In  re  Ingleby  Boak,  13  L.  E.  Ir.  326. 

Where  the  consent  of  a  tenant  for  life  is  required,  an  infant  whether 
tenant  for  life  may  consent  if  there  is  an  intention  shown  that  coMent*** 
the  power  should  be  exercisable  during  minority ;  for  instance, 
if  the  power  is  to  be  exercised  with  the  consent  of  a  named 
person  who  was  an    infant   at    the   time.     In  re  Cardross* 
Settlement,  7  Ch.  D.  728. 

If  the  consent  of  the  tenant  for  life  is  required,  he  may  Tenant  for 
give  his  consent,  though  he  has  aliened  his  life  estate,  if  his  J^ns^^after 
aUenee  concurs.     Alexander  v.  Mills,  6  Ch.  124.  alienation. 

In  the  event  of  the  bankruptcy  of  the  tenant  for  life,  the  Bankruptcy 
power  of  sale  may  be  exercised  with  the  consent  of  the  tenant  jffe*®"**^*  ^'^^ 
for  life  and  his  trustee  in  bankruptcy.     Holdsworth  v.  Goose, 
29  B.  Ill ;  EisdaU  v.  Hammersly,  31  B.  255 ;  In  re  Cooler ; 
Cooper   V.    Slight,  27   Ch.    D.  565 ;    In    re   Bedingfield   and 
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Cliap.  XXXI. 


Reservation 
of  power  of 
consent. 


Power  of  sale 
with  consent. 


Whether 
tnirviTors  of  a 
class  can 
•consent. 


Power  of  sale 
over  reversion. 


Herriiig's  Contract,  (1893)  2  Ch.  332 ;  see,  too,  Hardaker  v. 
Moorhome,  26  Ch.  D.  417. 

If  the  tenant  for  life  upon  the  alienation  of  his  life  estate  has 
expressly  reserved  his  right  to  consent  to  the  sale,  the  con- 
currence of  the  alienee  of  the  life  estate  is  not  necessary. 
Warburton  v.  FarUy  16  Sim.  625. 

Where  trustees  were  authorised  to  sell  with  the  consent 
of  the  tenant  for  life  for  the  time  being  and  to  invest  the 
proceeds,  and  there  was  a  direction  that  no  investment  should 
be  made  while  there  should  be  a  tenant  for  life  or  tenant  in 
tail  of  full  age  without  his  consent,  it  was  held  that  the 
trustees  might  sell  during  the  minority  of  a  tenant  in  tail 
without  his  consent.  In  re  Neave's  Estates,  28  W.  B.  976; 
49  L.  J.  Ch.  642. 

Where  the  power  of  sale  was  exercisable  with  the  consent  of 
any  tenant  for  life  entitled  to  the  possession  of  the  estates, 
and  the  testator  created  a  term  upon  trust  to  pay  the  rents  of 
all  his  estates  to  his  wife  during  her  widowhood  and  in  the 
event  of  her  marriage  upon  trust  to  pay  her  an  annuity,  it 
was  held  that  the  trustees  might  sell  with  the  consent  of  the 
tenant  for  life  and  widow.  Robertson  v.  Walker,  44  L.  J. 
Ch.  220. 

Where  the  power  was  not  to  be  exercised  over  any  part  of 
the  property  without  the  consent  of  the  testator's  **  sons  and 
daughters  also/'  who  were  tenants  for  life,  it  was  considered 
doubtful  whether  the  power  could  be  exercised  after  the  death 
of  a  daughter.  St/kes  v.  Sheard,  33  B.  114;  2  D.  J.  i't  S.  6  ; 
see  Jefferys  v.  Marsludl,  19  W.  B.  94. 

It  appears  to  be  clear,  that  where  a  reversion  is  settled  for 
life  with  remainders,  and  a  power  of  sale  is  given  to  trustees, 
the  power  of  sale  may  be  exercised  before  the  property  falls 
into  possession.  Clark  v.  Seymour,  7  Sim.  67  ;  Blackwood  v. 
Borroires,  4  Dru.  &  War.  441,  468. 

If  the  reversion  subject  to  the  life  interest  of  A.  is  only  to 
be  sold  with  the  consent  of  the  person  in  possession  under  the 
will,  the  property  may  be  sold  if  A.  surrenders  his  life  interest 
to  the  person  entitled  under  the  will.  Tru^ll  v.  Tysson,  21  B. 
437 ;  see  Giles  v.  Homer,  15  Sim.  359. 
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A  trustee  for  sale  cannot  contract  to  sell  at  a  future  time  at   ^^P- 


a  price  now  fixed.     Clay  v.  Ruford,  6  De  6.  &  S.  768.  Sale  at  a 

Trustees  with  a  power  of  sale  may  join  with  the  owner  of    "^""*,    *^  , 

.  ^        .  -^  ^  Sale  of  several 

another  property  m  sellihg  both  properties,  if  such  a  mode  of  properties 
sale  is  beneficial ;  but  the  purchase-money  must  be  apportioned   ^^* 
before  the  completion  of  the  purchase.     Cavendish  v.  Cavendish, 
10  Ch.  319 ;  Morris  v.  Debenham,  2  Ch.  D.  640 ;  In  re  Coaper 
d  Allen,  4  Ch.  D.  802,  where  Rede  v.  Oakes,  4  D.  J.  &  S.  605, 
is  explained. 

Where  the  instrument  expressly  fixes  a  period  within  the  How  loDg  a 
bounds  of  perpetuity  during  which  a  power  of  sale  may  be  l^rxercisabie. 
exercised,  the  power  is  exercisable  during  the  period  though 
the  property  has  vested  in  persons  absolutely  entitled  so  long 
as  they  have  taken   no  steps  to  put  an  end  to  the  power. 
In  re  Cotton's  Trustees,  19  Ch.  D.  624. 

In  the  same  way  where  property  is  given  to  absolute  owners 
free  from  disability,  whether  immediately'  or  on  the  death  of 
a  tenant  for  life,  and  a  power  of  sale  for  the  purpose  of  division 
is  given  to  trustees,  this  power  is  valid  and  exercisable  within 
a  reasonable  time  after  it  arises.  Peters  v.  Lewes  d  East 
Gnnstead  Ry  Co,,  18  Ch.  D.  429;  In  re  Cookers  Contract, 
4  Ch.  D.  454 ;  see  In  re  Dyson  d  Fowke,  (1896)  2  Ch.  721. 

But  in  the  ordinary  case  of  a  power  of  sale  given  to  trustees  When  power 
without  any  express  limit  of  time,  so  that  it  is  necessary  to  end. 
find  some  limit  to  save   the  power  from   invalidity  on  the 
ground  of  perpetuity,  the  power  is  spent  when   the   settle- 
ment is  at  an  end,  that  is  to   say,  when  all  the  interests 
have  vested  absolutely  in  possession.     Lantshery  v.  Collier, 

2  K.   &   J.   718;    Woolley   v.    Jenkins,    23   B.    53,   affirmed 

3  Jur.  N.  8.  321 ;  Peters  v.  Lewes  d  East  Grinstead  Ry  Co,, 
18  Ch.  D.  429. 

For  the  purpose  of  determining,  whether  the  interests  have  Limitations 
become  absolutely  vested,  limitations  created  under  a  special  special  ^wen 
power  of  appohitment  are  to  be  considered  as  if  they  had  been 
inserted  in  the  original  instrument.     In  re  Brown's  Settlement, 
10  Eq.  349. 

The  fact  that  a  jointure  secured  by  a  term  remains  charged,  Bxistence  of 
and  that  the  widow  has  power  to  charge  a  sum  of  money  on  ^^"^  ^^' 
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purpose. 


Whether 
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prevents  sale 
in  partition 
action. 


Persons  to 
exercise  power 
not  named. 


the  estate,  will  not  keep  the  power  of  sale  alive.  Woolley  v. 
JenkiiiH,  28  B.  53 ;   Wlieate  v.  Hall,  17  Ves.  86. 

If  the  property  is  devised  in  moieties,  the  fact  that  the 
trusts  of  one  moiety  have  come  to  an  end  will  not  put  an  end 
to  the  power  of  sale,  if  the  trusts  of  the  other  moiety  are 
subsisting,  unless  the  power  is  limited  to  property  subject  to 
continuing  trusts.  Trower  v.  KnighUey,  6  Mad.  134  ;  Wood  v. 
White,  4  M.  &  Cr.  460. 

In  the  case  of  a  trust  for  sale,  it  has  been  held  that  the 
trust  may  be  exercised  without  the  concurrence  of  the 
beneficiaries,  though  the  last  tenant  for  life  has  been  dead  six 
years  and  all  thei  beneficiaries  are  aui  juris.  In  re  Tweedie 
and  Miles*  Contract,  27  Ch.  D.  815. 

In  this  case  the  trust  was  exercised  within  twenty-one  years 
after  the  death  of  the  last  tenant  for  life.  But  if  the  trust 
does  not  come  to  an  end  when  the  hiterests  are  vested  in 
possession,  it  would  seem  that  it  may  be  exercised  at  any 
time  unless  the  delay  in  exercising  the  trust  has  been 
*'  unreasonable  " — a  matter  not  easy  to  determine.  In  Tweedie 
and  Miles  six  years  was  held  not  an  unreasonable  delay. 

As  to  a  settlement  keeping  alive  the  powers  of  an  earlier 
settlement,  see  In  re  Wright's  Trustees atid Marshall,  28  Ch.  D.  98- 

If  trustees  have  invested  trust  funds  in  land  without  any 
authority,  they  can  make  a  good  title  to  a  purchaser  if  one  of 
the  beneficiaries  concurs,  inasmuch  as  one  beneficiary  is 
entitled  to  have  the  estate  sold.  In  re  Patten,  52 L.  J.  Ch.  787. 

A  power  of  selling  for  a  particular  purpose  only,  such  as 
payment  of  debts,  is,  oE  course,  at  an  end  if  the  purpose 
is  satisfied.     Carb/on  v.  Truscott,  20  Eq.  848. 

It  has  been  held  that  where  there  is  a  discretionary  trust  for 
sale  subsisting  the  Court  will  not  make  a  decree  for  partition 
or  sale.     Biggs  v.  Peacock,  22  Ch.  D.  284. 

But  this  principle  does  not  apply  to  the  case  of  a  simple 
power  of  sale.  Re  Norris,  W.  N.  1888,  pp.  85,  65 ;  Boyd  v. 
Allen,  24  Ch.  D.  622. 

A  difSculty  sometimes  arises,  where  there  is  a  direction  to 
sell  the  testator's  land,  but  the  persons  to  carry  out  the  sale 
are  not  mentioned. 
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In  Buch  cases,  if  the  purpose  of  the  sale  is  to  pay  debts,  the   c^*P'  ^Lxxi. 
executor  is  the  person  to  sell.   Anon.,  8  Dyer,  371b ;  Blatch  v.  ExecutorH 
Wilder,  1  Atk.   420;  Forbes  v.  Peacock,   11  M.  cl-  W.  630;  SJLrofLo 
see  Hooper  v.  Strutton,  12  W.  R.  867.  '^J^^^ 

The  same  is  the  case  if  the  proceeds  of   sale  are  to  be  proceeds  of 
divided  with  the  personalty  in  certain  shares,  though  there  ^^^  per^ 
may  be  no  charge  of  (Jebts.     Tyld^n  v,  Hyde,  2  S.  &  St.  288  ;  wnaity. 
Ward  V.    Deium,   cit.    11    Sim.    160;    Forbes    v.    Peacock, 
11  M.  &  W.  630 ;  1  Ph.  717. 

But  a  mere  direction  to  sell  lands  and  divide  the  proceeds.  Direction  to 
where  they  are  not  mixed  with  the  personalty,  or  a  direction  divide. 
in  certain  events  to  sell  lands  which  are  directly  devised, 
gives  the  executors  no  power  of  sale.  Bentham  v.  Wiltshire, 
4  Mad.  44  ;  Patton  v.  Randall,  1  J.  &  W.  189 ;  Alhim  v.  Fryer, 
8  Q.  B.  442  ;  Curtis  v.  Fidbrook,  8  Ha.  25,  278 ;  Hay  don  v. 
Wood,  ib.  279.    See,  however,  Ijockton  v.  Lockton,  1  Ch.  C.  179. 

Under  the  Land  Transfer  Act,  1897  (60  &  61  Vict.  c.  65),  Land  Transfer 
sect.  2  (2),  the  personal  representatives  have  the  same  powers 
as  regards  the  real  estate  as  if  it  were  a  chattel  real  vesting 
in  them,  except  that  some  or  one  only  of  several  joint  personal 
representatives  may  not,  without  the  authority  of  the  Court, 
sell  or  transfer  real  estate. 

The  question,  whether  a  charge  of  debts  on  land  gives  the  Power  of  sale 
executors  a  power  of  sale  had  become  of  small  importance  charge  of*^"* 
by  virtue  of  Lord  St.  Leonards'  Act  (22  &  23  Vict.  c.  85),  ^ebte. 
sects.  14 — 18,  which  applies  to  wills  coming  into  operation 
after  the  13th  August,  1859,  and  its  importance  has  been  still 
further  diminished  by  the  Land  Transfer  Act. 

Sects.  14 — 16  of  Lord  St.  Leonards'  Act  in  effect  enact,  Lord  St. 
that  devisees  in  trust  of  the  testator's  whole  interest  in  real  Act?*8ects.  14 
estate  charged  with  debts  or  legacies,  no  provision  being  made  ^^  ^^^  ^^• 
for  the  raising  such  debts  or  legacies,  may  raise  the  same  by 
sale  or  mortgage,  and  where  the  estate  subject  to  the  charge 
is  not  devised  to  trustees  for  the  testator's  whole  interest,  the 
executors  have  a  similar  power  of  raising  the  amount.     See 
In  re  Adams  dt  Perry's  Contract,  (1899)  1  Ch.  554. 

Sect.  16  does  not  enable  an  administrator  to  sell.     In  re 
Clay  (t  Tetley,  16  Ch.  D.  8. 

T.W.  D   D 
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Devise  to 
person  not 
executor. 


Sect.  18  declares  that  the  said  sections  of  the  Act  shall  not 
extend  to  a  (beneficial)  devise  to  any  person  or  persons  in  fee 
or  in  tail,  or  for  the  testator's  whole  estate  and  interest 
charged  with  debts  or  legacies,  nor  shall  they  affect  the  power 
of  any  such  devisee  or  devisees  to  sell  or  mortgage,  as  he  or 
they  may  by  law  now  do. 

Sect.  18  does  not  apply  where  an  estate  is  devised  by  way  of 
settlement.  Re  Wilson ;  Pennington  v.  Payne,  54  L-  T.  600  ; 
84  W.  R.  512. 

In  cases  where  Lord. St.  Leonards'  Act  did  not  apply  the 
law  was  not  in  a  very  satisfactory  state. 

1.  Where  debts  and  legacies  were  charged  on  land,  and  the 
land  was  devised  to  trustees  upon  trusts  not  including  the 
payment  of  debts,  the  trustees  and  not  the  executors  were 
apparently  the  persons  to  sell  and  receive  the  purchase-money. 
Shato  V.  Borrer,  1  Kee.  659 ;  Ball  v.  Hariis,  4  M.  &  Cr.  264 ; 
StroughiU  v.  Anatey,  1  D.  M.  &  6.  647  ;  Sabin  v.  Heape, 
27  B.  553 ;  Hodkinson  v.  Quinn,  1  J.  &  H.  808. 

In  such  a  case  the  fact  that  the  trustees  took  only  an  estate 
pur  autre  vie,  the  use  in  remainder  being  executed  by  the 
effect  of  the  Statute  of  Uses,  did  not  affect  their  power  to 
sell  in  order  to  raise  the  charge.  Eidsforth  v.  Amistead, 
2  K.  &  J.  888. 

2.  When  there  was  a  charge  of  debts  and  legacies  on  land, 
and  the  land  was  devised  beneficially,  expressly  subject  to 
the  charge,  to  a  person,  who  was  one  of  several  executors,  he 
could  sell  and  pass  the  legal  estate.  Colyer  v.  Finch,  5  H.  L. 
905  ;  Johnson  v-  Kennett,  8  M.  &  E.  624  ;  Corser  v.  Cartxcright, 
8Ch.  971;L.  E.  7H.  L.  781. 

8.  Where  there  was  a  charge  of  debts  and  legacies  on  land 
which  was  given  to  a  devisee  for  his  own  use  or  as  to  which 
the  testator  died  intestate,  the  better  opinion  appears  to  be 
that  the  executor  could  not,  but  the  devisee  or  heir  could 
alone  give  a  good  title.  Doe  v.  Hughes,  6  Ex.  228 ;  Johnson  v. 
Kennett,  8  M.  &  K.  624 ;  Corser  v.  Cartwright,%  Ch.  971, 976. 
See  Oosling  v-  Carter,  1  Coll.  644. 

On  the  other  hand,  an  intention  might  be  collected  from  the 
will,  that  the  executor,  and  not  the  devisee,  was  intended  to 
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enforce  the  charge,  in  which  case  the  power  of  sale  included    Chap,  xxxi. 
the  power  of  passing  the  legal  estate  as  well. 

Thus,  if  the  land  was  devised  for  life  with  contingent 
remainders  over,  it  is  clear  that  the  devisees  could  not  make  a 
good  title ;  yet,  on  the  other  hand,  the  charge  must  be  raised 
at  once,  and  therefore  a  power  of  sale  was  implied  in  the 
executor.     Robinson  v.  Lowater,  5  D.  M.  &  G.  275. 

Where  a  testator  directed  his  debts  to  be  paid  by  his 
executors,  and  charged  them  on  his  real  estate,  a  power  of 
sale  by  implication  was  not  given  to  an  administrator.  In  re 
Clay  <t  Tetlexj,  16  Ch.  D.  3. 

Lord  Bomilly  appears  to  have  been  of  opinion  that  a  charge 
of  debts  on  land,  where  the  land  was  beneficially  devised,  gave 
the  executors  an  implied  power  of  sale.  See  WHgley  v.  Sykes, 
21  B.  837  ;  Bolton  v.  Stannard,  4  Jur.  N.  S.  576 ;  but  these 
cases  may  be  supported  on  other  grounds. 

For  the  opinions  of  the  text-writers  on  this  subject,  see 
Sugd.  V.  &  P.  13th  Ed.  545 ;  Pow.  121—122 ;  Williams  on  Real 
Assets,  ch.  vi.  p.  77  ;  Davidson's  Conv.  vol.  2,  part  ii., 
468,  n. ;  Dart,  V.  &  P.  697,  seq. ;  Lewin  on  Trusts,  515,  seq. ; 
Hayes  &  Jarman's  Cone.  Prec.  491 ;  Farwell  on  Powers, 
79;  Shelford's  Real  Property  Statutes,  388;  Godefroi  on 
Trustees,  387. 

4.  A  charge  upon  land  of  specific  debts  or  of  a  single  legacy  Charge  of 
did  not  enable  the  devisee,  though  he  might  also  be  executor,  orsTngie* 
to  make  a  title.     Doran  v.  Wiltshire,  3  Sw.  699  ;  In  re  Rehheck ;  ^^«^y- 
Bennett  v.  Rehheck,  42  W.  R.  473  ;  71  L.  T.  74. 

5.  Whether  under  a  charge  of  legacies  only,  the  devisee  Charge  of 
could  sell  or  mortgage  without  the  concurrence  of  the  legatees,  ^^^ 
is  a  question  of  some  diflSculty.     In  Horn  v.  Hoiii,  2  S.  &  St. 

448,  it  was  held  he  could  not,  and  in  Johnson  v.  Kennett, 
3  M.  &  K.  624,  Lord  Lyndhurst  lays  down,  that  where  legacies 
alone  are  charged,  the  purchasers  of  the  real  estate  are  bound 
to  see  to  the  application  of  the  purchase-money  (p.  630). 
But  the  point  did  not  arise  in  that  case,  and  Lord  Lyndhurst's 
reasoning  was  not  approved  by  Lord  St.  Leonards  in  Stroughill 
V.  Anstey,  1  D.  M.  &  G.  635,  who  puts  it  upon  intention 
only ;  and  Lord  Cranworth,  in  Colyer  v.  Finch,  5  H.  L,  905, 
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Inquirieg  as 
tQ  debts. 


Chap.  XXXI.    922,  places  a  charge  of  legacies  upon  the  same  footing  as 

a  charge  of  debts. 

The  views  expressed  in  Stroiufhill  v.  Aiistey  and  Cohfer  v. 
Finchf  seem  to  have  received  statutory  approval  by  sect.  18 
of  Lord  St.  Leonards'  Act,  which  declares  that  the  Act  is  not 
to  affect  the  power  of  a  devisee  subject  to  debts  or  legacies  to 
sell  **  as  he  may  by  law  now  do  "  (see  also  Mr.  Waley's  note 
to  Davidson,  vol.  2,  part  ii.,  Mortgages,  p.  474 ;  Re  Wihofi  ; 
PenningUm  v.  Pat/ne,  34  W.  R.  512). 

A  purchaser  of  freeholds  under  the  old  law  was  not  entitled 
to  inquire  whether  any  debts  were  subsisting  unless  twenty 
years  had  elapsed  since  the  testator's  death.  In  re  Tanqmrati- 
TVUlmcvie  <£  Landau,  20  Ch.  D.  465 ;  In  re  MoUfneux  d:  White, 
18  L.  B.  Ir.  382 ;  15  L.  K.  Ir.  883. 

A.  purchaser  from  the  executor  of  leaseholds  is  not  entitled 
to  inquire,  although  more  than  twenty  years  have  elapsed 
suice  the  testator's  death.  In  re  Uliistler,  85  Ch.  D.  561 ; 
In  re  Venn  d  Furze*s  Contract,  (1894)  2  Ch.  101,  explaining 
In  re  Mob/neux  cC  White,  18  L.  R.  Ir.  882 ;  15  L.  R.  Ir.  388. 

Which  rule  is  to  be  applied  to  a  sale  of  real  estate  by  a 
personal  representative  since  the  Land  Transfer  Act  remains 
to  be  determined. 

A  power  to  postpone  the  sale  of  the  residuary  estate,  which 
is  given  upon  trust  for  sale,  involves  a  power  to  carry  on 
a  business  forming  part  of  the  residue  during  the  period  of 
postponement.  In  re  Crowther ;  Midgin/  v.  Crowther,  (1895) 
2  Ch.  56. 

A  power  to  postpone  may  be  so  framed  as  to  authorise  an 
indefinite  postponement  or  only  a  postponement  for  a  limited 
period.  In  re  Crowther,  supra;  In  re  Smith ;  Arnold  v.  Smith, 
(1896)  1  Ch.  171. 

A  power  to  mortgage  does  not  authorise  a  sale  (a),  though 
it  authorises  a  mortgage  with  power  of  sale  (fc).  Cook  v. 
Dawson,  29  B.  128(a);  Bridcfes  v.  Ijongman,  24  B.^  27;  In 
re  Chawner's  Will,  8  Eq.  569,  overruling  Clark  v.  Royal 
Panopticon,  4  Dr.  26  (/>).  See,  now,  sect.  19  of  the  Con- 
veyancing Act,  1881,  which  confers  a  power  of  sale  on 
mortgagees. 


IL  Power  to 
postpone  sale. 


III.  Power  to 
mortgage. 
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Under  a  power  to  raise  a  sum  by  way  of  mortgage,  the  ^*P-  ^cxxi. 
costs  of  effecting  the  security  may  be  raised.    Annstrong  v. 
Arimstrauff,  18  Eq.  541. 

And  a  trustee  may  raise  the  costs  of  transferring  a  mort-  CoBts  of 
gage  if  he  has  any  duty  to  protect  the  estate  from  foreclosure  *^"*  ^^' 
or  sale.     Sewdl  v.  hiahopp,  68  L.  T.  828 ;  69  L.  T.  68. 

As  to  the  validity  of  a  mortgage  by  demise  under  a  power 
of  leasing,  see  Mostyn  v.  Lanccutter,  28  Ch.  D.  588. 

Where  trustees  have  power  to  make  out  of  income  or  capital 
of  the  real  and  personal  estate  any  outlay  they  may  consider 
necessary  for  renewals  of  leases,  improvements,  repairs,  and 
the  like,  they  may  raise  money  by  mortgage  for  those  purposes. 
In  re  Bellinger ;  Diwell  v.  Bellimjer,  (1898)  2  Ch.  584. 

And  as  to  what  words  give  a  power  to  mortgage,  see  In  re 
Jones :  iMtton  v.  Brookfield,  59  L.  J.  Ch.  81  ;  61  L.  T.  661  ; 
88  W.  E.  90  ;  lie  Webb ;  Leedham  v.  Patchett,  68  L.  T.  545  ; 
liednuin  v.  Rymer,  65  L.  T.  270, 

;  By  sect.  20  of  the  Trustee  Act,  1898  (56  &  57  Vict.  c.  58),  IV.  Power 
the  receipt  of  any  trustee  for  any  money  securities  or  other  receiptB.* 
personal  property  or  effects  payable,  transferable,  or  deliver- 
able to  him  under  any  trust  or  power  is  made  a  sufficient 
discharge. 

The  section  applies  to  trusts  created  before  or  after  the 
commencement  of  the  Act* 

.  Beet.  17  of  the  Trustee  Act,  1898  (56  &  57  Vict.  c.  58),  Beoeiptby 
enables  a  trustee. to  appoint  a  solicitor  to  be  his  agent  to  ^^° 
receive  and  give  a  discharge  for  any  money  or  valuable 
consideration,  or  property  recoverable  by  the  trustee  by 
permitting  the  solicitor  to  have  the  custody,  and  to  produce  a 
deed  containing  any  such  receipt  as  is  referred  to  in  sect.  56 
of  the  Conveyancing  Act,  1881. 

The  section  applies  only  where  the  money  or  valuable 
consideration  or  property  is  received  after  the  24th  December, 
1888. 

In  cases  to  which  the  section  does  not  apply,  trustees,  unless 
empowered  to  do  so  by  the  instrument  under  which  they  act^ 
ought  not  to  authorise  a  solicitor  or  other  agent,  or  even  one 
of  themselves,  to  receive  purchase-money,  and  the  purchaser 
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Ghap.  XXXI.  may  insist  upon  payment  either  to  the  trustees  personally,  or 
to  their  account  at  a  bank.  In  re  Bellamy,  24  Ch.  D.  887 ; 
In  re  Flower,  27  Ch.  D.  592. 

The  testator  may  direct  that  an  infant's  receipt  is  to  be 
effectual.   In  re  Deneker ;  Peters  v.  Batichereau,  W.  N.  1895, 28. 

V.  Executor's        An  executor  may  sell  or  mortgage  any  part  of  the  testator's 

personal  assets.  Earl  Vane  v.  liigden,  5  Ch.,  663 ;  Cruikshank 
y.Duffin,  13  Eq.  555  ;  Berry  v.  GibbonH, 8  Ch.  747  ;  In  re  Ryan 
d'  Kavanayhy  17  L.  E.  Ir.  42  ;  In  re  Whistler ,  35  Ch.  D.  561. 

The  executor's  power  extended  to  real  estate  used  for 
partnership  purposes.  West  of  Enyland  and  South  Wales 
District  Bank  v.  March,  23  Ch.  D.  138;  see  Boylan  v.  Fay, 
8  L.  R.  Ir.  374 ;  Deritt  v.  Kearney,  13  L.  R.  Ir.  45. 

And  by  way  of  compromise,  a  sale  partly  for  shares  in  a 
company  may  be  upheld.  West  of  England  Bank  v.  March, 
23  Ch.  D.  138. 

An  administrator  darante  minore  (ctate  has  the  same  power 
of  selling  personal  property  as  an  executor.  In  re  Cope,  16 
Ch.  U.  49 ;  not  following  In  re  Robinson,  8  L.  R.  Ir.  429. 

An  administrator  cannot  by  mortgage  raise  money  for  the 
repair  of  leaseholds,  which  he  is  not  under  liability  to  repair. 
liicketts  V.  Lewis,  20  Ch.  D.  745. 

By  the  Land  Transfer  Act,  1897  (60  &  61  Vict.  c.  65), 
sects.  1,  2,  in  case  of  death  since  the  1st  January,  1898,  the 
real  estate  vests  in  the  personal  representatives,  and  all  enact- 
ments and  rules  of  law  ...  in  relation  to  the  administration 
of  personal  estate  and  the  powers,  rights,  duties,  and  liabilities 
of  personal  representatives  in  respect  of  personal  estate  apply 
to  real  estate  so  far  as  the  same  are  applicable  as  if  that  real 
estate  were  a  chattel  real  vesting  in  them,  but  some  or  one  of 
several  joint  personal  representatives  cannot,  without  the 
authority  of  the  Court,  sell  or  transfer  real  estate. 

VI.  Conveniion      Where  there  is  a  trust  for  conversion,  unauthorised  securities 
within  a  year,    should,  as  a  general  rule,  be  sold  within  a  year  from  the  death. 

Bate  V.  Hooper,  5  U.  M.  &  G.  338 ;  Hughes  v.  Enipson,  22 
wv         *       B.  181. 

Where  post- 

poneme&t  of  But  executors,  who  bond  ^fide  postpone  the  sale  of  securities 

justided.  of  fluctuating  value,  upon  which  there  is  no  liability,  will  not 
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be  liable  for  a  leas.    BuHon  v.  Burton,  1  M.  &  Cr.  80 ;  Marsden   Cl^»P-  xxxi. 
V.  Kent,  6  Ch.  D:  598.  ~~ 

Shares,  upon  which  there  is  an  anlimited  liability,  ought  to 
be  sold  within  the  year  under  a  direction  to  convert.  Oray- 
hum  V.  Clarkson,  8  Ch.  605  ;  ScuUhoi-pe  v.  Tipper,  18  Eq.  282 ; 
The  Heirs  Hiddingh  v.  De  Villiers  Dem/asen,  12  App.  C.  624. 

If  there  is  a  discretionary  trust  to  convert,  trustees  bond  Disoretionary 
Jide  exercising  their  discretion  will  not  be  liable  for  not  selling    ™*  * 
shares  upon  which  the  liability  is  unlimited.    In  re  Noii-ington ; 
Bnndley  v.  Partridge,  13  Ch.  D.  655. 

As  to  wasting  securities  see  Wilday  v.  Sandys,  7  Eq.  455 ; 
Tickner  v.  Old,  18  Eq.  422. 

Under  23  &  24  Vict.  c.  145,  sect.  30,  executors  had  power  to  vii.  Power  to 

compromise. 

compromise  debts  and  also  claims  by  persons  claiming  as 
beneficiaries.  West  of  England  and  South  Wales  Disti'ict 
Bank  v.  March,  28  Ch.  D.  188;  In  re  Warren;  Weadon  v. 
Reading,  82  W.  E.  916 ;  61  L.  T.  561. 

That  section  is  superseded  by  sect.  21  of  the  Trustee  Act, 
1893,  which  applies  to  executorships  and  trusts  constituted 
or  created  before  or  since  the  commencement  of  the  Act. 

That  section  provides  that  an  executor  or  administrator  may 
pay,  or  allow  any  debt  or  claim  on  any  evidence  that  he  thinks 
sufScient,  and  gives  power  to  an  executor  or  administrator  or 
to  two  or  more  trustees,  or  to  a  sole  acting  trustee,  where  a 
sole  trustee  is  authorised  to  execute  the  trusts  and  powers,  to 
compromise  claims. 

Executors  before  the  Act  had  a  fair  discretion  as  to  suing 
debtors,  but  the  Act  has  extended  their  powers,  and  it  seems 
that  as  long  as  they  act  in  good  faith  they  will  not  be  liable  for 
not  taking  proceedings  against  debtors.  Re  Otcens ;  Jones  v. 
Owens,  47  L.  T.  61. 

The  Trustee  Act,  1898  (56  &  57  Vict.  c.  53),  sect.  1,  which  Vlll.  invest, 
applies  to  trusts  created  before  or  after  the  passing  of  the  Act,  ^^^ 
authorises  trustees,  unless  expressly  forbidden  by  the  instru- 
ment creating  the  trust,  to  invest  any  trust  funds  in  their 
hands,  whether  at  the  time  in  a  state  of  investment  or 
not,  in  the  securities  there  mentioned,  and  to  vary  any  such 
investment. 
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Chap.  zzxi.       Sect.  3  deals  with  redeemable  3tock8,  and.  sect.  5  enlarges 
existing  powers  of  investment. 

The  power  to  vary  extends  to  all  funds  belonging  to  the 
trust,  as  well  securities  bought  before  the  Act  as  those  bought 
since.     Hume  v.  Lopes,  (1892)  A.  C.  112. 

A  liberal  construction  will  be  put  upon  a  power  to  trustees 
to  invest  in  such  securities  as  they  think  fit.  Such  a  power 
has  been  held  to  authorise  investment  in  Russian  railway  and 
Egyptian  bonds  (a)  and  mortgage  debentures  of  a  limited 
company  (b) ;  but  it  does  not  exonerate  trustees  from  making 
proper  inquiries  if  they  invest  on  mortgage  (c).  It  is  doubtful 
whether  it  would  authorise  investment  in  a  security  upon 
which  there  is  a  liability  (d).  Lewis  v.  Nohhs,  8  Ch.  D. 
591  (a) ;  Li  re  Sinitk ;  Smith  v.  Thompson,  (1896)  1  Ch.  71 ; 
see  StewaH  v.  Sanderson,  10  Eq.  26 ;  hi  re  Brown ;  Brown  v. 
Brown,  29  Ch.  D.  889  (h)  ;  Harris  v.  Harris,  29  B.  107  ; 
Strettou  V.  AshmaU,  8  Dr.  9(c);  In  re  Brown,,  supra;  In  re 
Kavanagh,  27  L.  R.  Ir.  495;  S.  C.  subnom.  Miuphy  v.  Doyle, 
29  L.  R.  Ir.  833  (rf).    . 

A  power  to  invest  on  mortgage  does  not  justify  invest- 
ment on  a  contributory  mortgage.  Wehh  v.  Jonas,  39 
Ch.  D.  660. 

Power  to  A  power  to   invest  in  securities   will  not  authorise  the 

securities.         purchase  of  shares  which  are  not  secured  upon  anything. 

Harris  v.  Harris,  29  B.  107 ;  In  re  Kavanagh,  27  L.  R.  Ir. 
495 ;  S.  C.  sub  nom.  Mnrphii  v.  Doyle,  29  L.  R.  Ir.  888. 

Real  securities.       A  powcr  to  invest  on  real  securities  does  not  include  long 
leaseholds.    In  re  Boyd's  Settled  Estates,  14  Ch.  D.  627. 

.But  sect.  5  of  the  Trustee  Act,  1893,  extends  such  a  power 
to  the  long  leaseholds  mentioned  in  that  section. 

Public  A  company  incorporated  under  the  Companies  Acts  is  a* 

company.  public  company,  but  it  is  not,  though  a  company  incorporated 

by  a  charter  granted  under  a  special  Act  is  a  company  incor- 
porated by  Act  of  Parliament.  In  re  Sharp ;  liickett  v.  Sharj), 
45  Ch.  D.  286 ;  Elve  v.  Boyton,  (1891)  1  Ch.  501 ;  In  re  Smith, 
Davidson  v.  Myrtle,  (1896)  3  Ch.  590. 

Power  to  A  power  to  invest  by  placing  on  deposit  with  a  firm  does 

deposit  , 

with  a  firm.      uot  authorise  trustees  to  continue  the  deposit  after  a  change 
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in  the  members  of  the  firm.     7/^  re  Tucker ;  Tucker  v.  'Tucker,    Chap.  zxxi. 
(1894)  1  Ch.  724. 

The  cases  upon  investment  will  be  found  collected  in  Godefroi 
•on  Trustees,  419 ;  Lewin,  326 ;  Vaizey,  428. 

Under  the  common  power  of  investing  with  consent  a 
previous  consent  is  necessary,  and  it  must  be  given  at  the 
time  of  the  investment,  and  cannot  be  given  by  anticipation. 
Bateman  v.  Dart/?,  3  Mad.  98 ;  Child  v.  Child,  20  B.  50. 

If  the  consent  is  to  be  signified  by  deed,  the  deed  may  be 
•executed  after  the  exercise  of  the  power,  if  consent  has  been 
previously  given.     Offen  v.  Harman,  1  D.  F.  &  J.  253. 

Trustees  holding  lands  on  trust  to  raise  money  out  of  the  i^  Powers 

,  '  of  leasing. 

rents  or  to  pay  the  rents  to  a  tenant  for  life,  can  let  the  lands 
from  year  to  year  or  for  any  reasonable  term.  Natjlor  v. 
Arnitt,  1  E.  &  M.  501 ;  Fitzpatrick  v.  Warinff,  11  L.  B.  Ir.  35  ; 
not  following  In  re  Shaw's  Trusts,  12  Eq.  124. 

Where  a  tenant  for  life  with  power  of  leasing  enters  into  an 
agreement  for  a  lease  and  dies  before  the  lease  is  executed  the 
ixnstees  may  carry  the  agreement  into  eflfect.  Davis  v.  Harfard, 
i22  Ch.  D.  128.    See  now  the  Settled  Land  Act,  1882,  sect.  12. 

As  to  the  construction  of  powers  of  leasing,  see  Hallett  to 
Martin,  24  Ch.  D.  624 ;  lie  James ;  James  v.  Gregory  7^5 
L.  T.  1 ;  64  L.  J.  Ch.  686. 

An  executor  can  make  a  lease,  but  if  impugned   by  a  Lease  by 
beneficiary  it  would  lie  upon  the  executor  and  lessee  to  show 
that  it  was  made  in  a  due  course  of  administration.     Keating 
V.  Keating',  LI.  &  G.  t.  Sug.  133. 

If  an  executor  makes  a  lease  giving  the  lessee  an  option  to  Lease  with 
purchase  at  a  fixed  price,  the  option  to  purchase  cannot  be  purchase, 
•exercised  against  the  beneficiaries.     Oceanic  Steam  Navigation 
Co.  V.  Sutherhe^irg,  16  Ch.  D.  236. 

In  the  absence  of  any  special  circumstances  trustees  of  Leaaeof 

several 

•contiguous  estates  held  upon  different  trusts  cannot  make  a  properties, 
lease  of  both  estates  under  one  demise.     Tolson  v.  Sheard, 
5  Ch.  D.  10. 

A  power  to  lease  after  the  death  of  a  tenant  for  life  cannot  Power  to 
be  exercised  before  his  death,  though  the  life  estate  may  be  accelerated, 
.flurrendered.     Cojre  v.  Dag,  13  East,  118. 
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Chap.  XXXI. 

CoveaaQte 
for  renewal. 


X.  Manage- 
ment, rapairs, 
and  improve- 
ments. 


Duty  of 
trustees  as  to 
leaseholds. 


As  to  the  effect  of  covenants  for  renewal  in  leases  ander 
powers,  see  Gas  Light  and  Coke  Company  v.  Towse,  85 
Ch.  D.  519; 

In  certain  cases  the  Court  is  enabled  to  remedy  defects, 
in  leases  granted  under  powers.  12  &  13  Vict.  c.  26  ; 
13  &  14  Vict.  c.  17 ;  Gan  Light  and  Coke  Company  v.  Towse, 
supra. 

Large  powers  of  management,  and  of  laying  out  money  in 
repairs  and  improvements,  are  given  by  the  Conveyancing. 
Act,  1881,  sect.  42,  and  the  Settled  Land  Acts,  1882  to  1890. 

Money  to  be  laid  out  in  land  to  go  with  a  settled  estate^ 
could,  before  the  Settled  Land  Acts,  be  laid  out  in  building  or 
rebuilding  cottages  and  other  edifices  on  the  estate  but  not  in 
improvements  or  permanent  repairs,  unless  the  repairs  were 
in  the  nature  of  salvage.  Li  re  Leigh's  Estate^  6  Ch.  887 ; 
I>rake  v.  Trefnsis,  10  Ch.  364 ;  He  Uml  De  Tablet/ ;  Leighton 
V.  Leighton,  75  L.  T.  328;  Re  Hawker;  Duff  v.  Hawker,  76- 
L.  T.  286. 

And  a  iK)wer  to  make  out  of  the  income  or  capital  any 
outlay  for  the  benefit  of  the  estate  was  held  not  to  carry  the  • 
matter  further,    lie  Lord  De  Tablet/,  stipra ;  see  In  re  Bellinger  ;■ 
Lhuell  V.  Bellinger,  (1898)  2  Ch.  534. 

Now,  by  virtue  of  the  Settled  Land  Act,  1882,  sect.  21,  and 
the  Settled  Land  Act,  1890,  sect.  18,  capital  money  arising, 
under  the  Act  can,  on  the  direction  of  the  tenant  for  life,  be  laid 
out  in  any  of  the  modes  mentioned  in  those  sections,  which 
include  improvements,  and  inasmuch  as  land  if  purchased 
could  be  sold  by  the  tenant  for  life  and  applied  under  the 
Act,  money  to  be  invested  in  land  can  be  applied  as  capital 
money  arising  under  the  Act.  In  re  Maekenzie's  Trttsts,  23 
Ch.  D.  750. 

The  Conveyancing  Act,  sect.  42,  confers  powers  of  manage- 
ment upon  trustees  where  infants  are  beneficially  interested 
in  the  land  and  expenses  may  be  paid  out  of  income. 

Where  leaseholds  are  held  by  trustees  on  trust  for  a  tenant^ 
for  life  with  limitations  over,  it  is  the  duty  of  the  trustees 
to  see  that  the  covenants  in  the  leases  as  to  repairs  are. 
performed.     Li  re  Fotvler ;  Fotvler  v.  OdelU  16  Ch.  D.  723. 
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And  trustees  for  sale  ought  to  keep  the  property  in  a  Chap.xxxi. 
saleable  condition,  and  to  execute  any  repairs  necessary  for 
that  purpose,  and  the  amount  may  be  raised  out  of  capital 
if  there  is  no  obligation  on  the  tenant  for  life  to  repair. 
7/1  re  Hotehkyg;  Frcke  v.  Calmady,  32  Ch.  D.  408;  lie 
Freman;  Diamond  v.  Xetvburn,  (1898)  1  Ch.  28. 

Where  there  is  no  power  given  to  the  trustees  to  lay  out 
money  in  improvements  or  repairs,  and  the  Settled  Land  Acts 
do  not  apply,  the  Court  has,  under  special  circumstances, 
allowed  money  to  be  raised  out  of  capital  and  spent  on 
improvements  or  repairs.  See  In  re  Jackson;  Jackson  v. 
Talbot,  21  Ch.  D.  786;  In  re  Household;  Household  v. 
Household,  27  Ch.  D.  558 ;  Conway  v.  Fenton,  40  Ch.  D.  612 ; 
In  re  Hurst,  29  L.  E.  Ir.  219  ;  In  re  De  Teissier ;  De  Teissier 
v.  De  Teissier,  (1898)  1  Ch.  158 ;  In  re  Montagu ;  Derbishire 
v.  Montoifu,  (1897)  2  Ch.  8. 

By  sect.  18  of  the  Trustee  Act,  1893  (66  &  67  Vict.  c.  58),  XI.  Power  to 
trustees  are  empowered  to  insure  up  to  three-fourths  of  the 

« 

value  of  the  building  insured,  and  to  pay  the  premiums 
out  of  the  income  of  the  property  insured  and  any  other 
property  held  on  the  same  trusts.  The  section  applies 
to  trusts  created  before  and  after  the  commencement  of 
the  Act. 

By  sect.  19  of  the  Trustee  Act,  1898  (56  &  57  Vict.  c.  53),  xil.  Power 
trustees  of  renewable  leaseholds  may,  if  they  think  fit,  and  leases, 
must,  if  thereto  required  by  any  beneficiary,  use  their  best 
endeavours  to  obtain  renewals.  VThere  by  the  terms  of  the 
settlement  or  will  the  tenant  for  life  is  entitled  to  enjoyment 
without  any  liability  to  renew  or  contribute  to  the  expense 
of  renewal  the  trustees  cannot  exercise  this  power  without 
his  consent.  The  trustees  may  pay  the  expenses  of  renewal 
out  ef  any  money  in  their  hands  held  upon  the  same  trusts, 
or  if  they  have  none,  may  raise  the  expenses  by  mortgage. 
The  section  applies  to  trusts  created  before  and  after  the 
commencement  of  the  Act. 

The  section  does  not  alter  rights  between  tenant  for  life 
and  remainderman.  In  re  Bating ;  Jeune  v.  Baring,  (1898) 
1  Ch.  61. 
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Chap.  XXXI. 

XIII.  Carrying 
on  bu8ineHS. 
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may  be 
employed. 


Power  to  use 

business 

premises. 


Bankruptcy 
of  executor. 


XIV.  Power 
of  main- 
tenance. 


Executors  or  trustees  cannot  carry  on  the  testator's  business 
without  express  authority  to  do  so.  Travis  v.  Milne,  9  Ha. 
142 ;  Kirkmau  V.  Booth,  11  B,  278. 

Where  a  will  contains  the  usual  trust  for  sale  with  power 
to  postpone  the  sale,  the  executors  may  carry  on  the  business 
during  the  period  of  postponement.  In  re  Chancellor; 
Chancellor  v.  Brown,  26  Ch.  D.  42;  In  re  Crowther ;  Midglet/ 
V.  Crowther,  (1895)  2  Ch.  56;  In  re  Smith  ;  Arnold  v.  Smith, 
(1896)  1  Ch.  171. 

A  direction  to  carry  on  the  testator's  business  only  authorises 
the  employment  in  the  business  of  the  capital  which  the 
testator  himself  employed  in  the  business  at  his  decease. 
M'Neillie  v.  Acton,  4  D.  M.  &  G.  744;  see  Re  IHmmock ; 
Dimmoek  v.  Dimmock,  52  L.  T.  494. 

Under  such  a  direction  the  executors  are  ejititled  to  use 
the  freehold  or  leasehold  premises  where  the  business  was 
carried  on  by  the  testator,  and  they  may  mortgage  them 
for  the  pui-poses  of  the  business.  Devitt  v.  Kearney,  13 
L.  R.  Ir.  45 ;  In  r€  Cameron ;  Xijron  v.  Cameron,  26, 
Ch.  D.  19. 

An  authority  to  trustees  to  carry  on  the  business  does  not 
authorise  two  out  of  three  trustees  to  carry  it  on.  Ex  parte 
Butcher ;  In  re  Mellor,  13  Ch.  D.  465. 

If  the  executor  becomes  btmkrupt  the  beneficiaries  have 
no  claim  against  his  estate  for  the  assets  of  the  testator 
properly  employed  in  the  trade,  though  they  can  prove  for 
assets  employed  in  excess  of  his  authority.  Ex  parte 
Richardson,  Buck,  202;  3  Mad.  138;  Scott  v.  Izon,  34 
B.  434 ;  Ex  parte  Butcher ;  In  re  Mellor,  13  Ch.  D.  465. 

Sect.  43  of  the  Conveyancing  and  Law  of  Property  Act, 
1881  (44  &  45  Vict.  c.  41)  provides  that  "  where  any  property 
is  held  by  trustees  in  trust  for  an  infant,  either  for  life  or  for 
any  greater  interest,  and  whether  absolutely  or  contingently  on 
his  attaining  the  age  of  twenty-one  years  or  on  the  occurrence 
of  any  event  before  his  attaining  that  age,  the  trustees  may, 
at  their  sole  discretion,  pay  to  the  infant's  parent  or  guardian, 
if  any,  or  otherwise  apply  for  or  towards  the  infant's  main- 
tenance, education  or  benefit  the  income  of  that  property  or 
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any  part  thereof  whether  there  is  any  other  fund  applicable  to   Chap,  xxxi, 
the  same  purposes  or  any  person  bound  by  law  to  provide  for 
the  infant's  maintenance  or  education  or  not/' 

The  residue  of  the'  income  is  to  be  accumulated  and  go 
to  the  person  ultimately  entitled  to  the  property,  but  the 
trustees  may  apply  accumulations  as  if  they  were  income  of 
the  current  year. 

The  section  applies  to  all  instruments  if  there  is  no  contrary 
intention  expressed. 

An  express  trust  to  accumulate  the  income  of  infant's 
shares  is  not  a  contrary  intention.  In  re  Thatcher's  Trmts, 
26  Ch.  D.  426. 

Where  an  infant  is   tenant  for  life  income  accumulated  Accumuiationa 
during  his  minority  belongs  to  the  infant  on  attaining  twenty- 
one.     In    re   WelU ;    Wells   v.   Welh,  43    Ch.  D.  281  ;  In  re 
HumphreyB  ;  Humphret/s  v.  Lerett,  (1898)  8  Ch.  1. 

When  an  executor  has  paid  the  debts  and  legacies  and  has 
a  clear  residue  in  hand  which  belongs  to  an  infant,  he  is  a 
trustee  for  the  infant  within  the  section,  /w  re  Smith  ; 
Henderson-Roe  v.  HitchinSy  42  Ch.  D.  302. 

This  power  appears  to  be  practically  the  same  as  that 
contained  in  Lord  Cranworth's  Act  (23  &  24  Vict.  c.  145j, 
sect.  26.  It  enables  income  to  be  applied  for  maintenance 
in  cases  where  the  gift  of  capital  and  income  is  contingent, 
bu,t  not  where  the  legacy  does  not  carry  interest.  In  re 
Cotton,  1  Ch.  D.  232;  In  re  George,  5  Ch.  D.  837;  In  re 
Judkin's  Trusts,  25  Ch.  D.  743;  In  re  Dickson;  Hill  v. 
Grant,  28  Ch.  D.  291 ;  29  Ch.  831 ;  In  re  Holford ;  Holford  v. 
Hol/ord,  (1894)  3  Ch.  30 ;  see  ante,  p.  164. 

The  power  of  maintenance  does  not  extend  beyond  the  age 
of  twenty-one.     In  re  Breeds*  Will,  1  Ch.  D.  226. 

Under  a  power  to  apply  money  towards  the  maintenance  or  Education, 
support  of  infants,  sums  may  be  expended  on  education.     In 
re  Breeds'  Will,  1  Ch.  D.  226. 

Directions  as  to  maintenance  may  be  variously  expressed.       Maintenance 

If  the  direction  is  so  worded  as  to  amount  to  a  trust  under  ^  ^^*^^' 

Iniperatiye 

which  the  trustees  are  bound  to  apply  the  whole  or  a  portion  tmst  to  apply 
oi  the  income  to  maintenance,  the  father  is  entitled  to  have  the  "^^°"®' 
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trust  carried  into  effect  without  regard  to  his  ability  to  main- 
tain his  children,  and  if  he  maintains  the  children  at  his  own 
expense  he  or  his  representatives  are  entitled  to  an  inquiry 
how  much  ought  to  have  been  applied  in  the  maintenance  of 
the  children,  and  that  amount  will  be  recouped  out  of  the 
trust  estate.  Mundy  v.  Earl  Howe^  4  B.  C.  C.  228 ;  Meacher 
V.  Young,  2  M.  &  E.  490  ;  Stocken  v.  Stocken,  4  Sim.  152 ; 
4  M.  &  Gr.  95  ;  these  cases  are  discussed  in  Ransome  v. 
Burgess,  8  Eq.  778 ;   WUson  v.  Turner,  22  Ch.  D.  521. 

It  is  said  that  the  doctrine  applies  only  to  marriage 
settlements  and  that  it  is  founded  on  the  father's  contract. 
The  point  really  seems  to  be  one  of  construction,  the 
question  being  are  the  trustees  bound  to  apply  the  income 
in  maintenance. 

Thus,  if  there  is  in  a  will  a  trust  to  apply  income  in 
maintaining  infants,  the  father  is  entitled  to  have  the 
income  so  applied  without  reference  to  his  ability  to 
maintain  them.  If  he  himself  be  the  trustee  he  may  apply 
the  income  in  maintenance  in  the  same  way.  Hawkins  v. 
Watts,  7  Sim.  199  ;  Bateman  v.  Foster,  1  Coll.  118 ;  Newton 
V.  Cvrzon,  16  L.  T.  696. 

If  there  is  only  a  power  given  to  trustees  to  apply  income  in 
maintenance,  or  there  is  a  discretionary  trust  to  apply  all  or 
any  part  of  the  income  so  that  they  are  not  bound  to  apply 
any,  the  father  has  no  such  right.  Thompson  v.  Griffin, 
Cr.  &  P.  817;  In  re  Kerrison's  Trust,  12  Eq.  422  (the 
distinction  there  made  between  a  marriage  settlement  and 
a  voluntary  settlement  seems  unsatisfactory)  ;  In  re  Bryant ; 
Bryant  v.  Hickley,  (1894)  1  Ch.  324.  See  In  re  Loftlwuse, 
29  Ch.  D.  921. 

At  the  same  timev  if  there  is  a  discretion  to  apply  all  or  any 
part  of  the  income  in  maintenance,  there  seems  no  reason  to 
doubt  that  the  trustees  may  in  their  discretion  apply  the  income 
in  maintenance,  though  the  father  may  be  able  to  maintain  the 
children  ;  and  if  the  father  is  himself  the  trustee  and  applies 
the  income  in  maintenance,  he  cannot  be  called  to  account 
though  he  may  have  been  of  ability  to  maintain  the  children 
out  of  his  own  property.  MaIcomson\,  Malcomson ,  17  L.  E.  Ir.  69. 


MAINTENANCE.  415 

If  the  trustees  in  such  a  case  do  not  make  any  payment  to  Chap.  xxxi. 
ihe  father  for  maintenance,  he  cannot  afterwards  claim  past 
maintenance ;  and  if  they  pay  over  the  whole  income  to  him 
without  exercising  any  discretion  and  he  spends  it  without 
any  regard  to  the  question  of  maintenance,  his  estate  is 
liable  for  the  amount.     Wilson  v.  Turner,  22  Ch.  D.  621. 

If  there  is  a  trust  to  apply  the  income  in  maintenance,  Discretion  as 
the  trustees  having  a  discretion  only  as  to  the  time  and  manner  of 
manner    of    the    application,   the    Court    will    control    the  ■'PP'i^'^ion- 
execution  of  the  trust,  and  if  there  are  two  funds  will  require 
the  trustees  to  apply  the  fund,  the  application   of  which  is 
most  for  the  benefit  of  the  person  to  be  maintained.    In  re 
Weaver,  21  Ch.  D.  615. 

If  the  income  of  two  funds  is  applicable  to  maintenance  income  of  two 
and  the  trustees  do  not  exercise  a  discretion  as  to  which 
income  they  apply,  the  Court  will  exercise  the  discretion  and 
treat  that  income  applied  in  maintenance  which  it  would 
have  been  most  beneficial  for  the  infant  to  apply.  Liwas 
V.  King,  11  W.  E.  818;  In  re  Wells;  Wells  v.  Wells,  43 
Ch.  D.  281. 

For  the  principles  upon  which  maintenance  may  be  allowed 
to  infants  by  the  Court  contrary  to  the  terms  of  the  will,  see 
Havelock  v.  Havelock ;  In  re  Allan,  17  Ch.  D.  807  (doubted 
in  Re  Smeed ;  Archer  v.  PraU,  54  L.  T.  929) ;  In  re  Colgan, 
19  Ch.  D.  805  ;  Kemmis  v.  Kemmis,  18  L.  R.  Ir.  372 ;  15  ib. 
90;  Re  Tanner,  51  L.  T.  507;  In  re  Collins;  Collins  v. 
Collins,  32  Ch.  D.  229;  In  re  Alford ;  Hunt  v.  Parrif, 
82  Ch.  D.  388. 

A  trustee  who  has,  without  authority,  expended  sums  for  Sums 
the  maintenance  of  an  infant,  will  be  allowed  all  such  sums  ^i^ut 
as  the  Court  would  have  authorised  if  it  had  been  applied  to.  a'^t^ori^y- 
Brotcn  v.  Smith,  10  Ch.  D.  877. 

When  a  guardian  pays  an  infant's  income  to  his  co- 
guardian,  by  whom  the  infant  is  properly  maintained,  the 
guardian  will  be  allowed  such  a  sum  as  was  proper  to  be 
allowed  for  the  maintenance  of  the  infant  without  vouching  the 
details.     In  re  Evans ;  Welch  v.  Chenyiell,  26  Ch.  D.  58. 

The  Court  has  jurisdiction  on  a  summary  application  to 
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Chap.  xxzi.  direct  past  maintenance  to  be  charged  on  an  infant's  freehold 
estate  in  possession.     In  re  Howai'th,  8  Ch.  415. 

But  no  such  charge  can  be  created  for  future  maintenance^ 
nor  can  it  be  created  where  the  estate  is  in  reversion.  In 
re  Hamilton,  81  Ch.  D.  291;  Cadman  v.  Cadman,  83  Ch. 
D.  897. 

It  seems  that  accumulations  of  income  may  be  applied  in 
maintenance  in  subsequent  years  without  express  authority* 
Edwards  v.  Grove,  2  D.  F.  &  J.  210. 

The  cases  above  cited  on  the  question  of  maintenance  are 
authorities  on  the  view  taken  by  the  Court  of  discretionary 
powers  given  to  trustees.  It  may  be  convenient  here  to  refer 
to  the  principal  cases. 

Where  a  large  discretion  is  conferred  upon  trustees  the 
Court  will  not  interfere  with  the  exercise  of  the  discretion  so 
long  as  it  is  honestly  exercised.  It  matters  not  whether  the 
discretion  is  expressed  in  the  form  of  a  trust  or  of  a  power. 
Gishome  v.  Gisborne,  2  App.  C.  300;  Tabor  v.  Brooks,  10 
Ch.  D.  273;   In  re  Coiwtier ;  Coles  v.  Courtier,  84  Ch.  D.  186. 

Upon  this  principle,  where  there  is  a  trust  for  sale  with 
power  to  postpone  so  long  as  the  trustees  think  fit,  the  Court 
will  not,  so  long  as  the  trustees  act  in  good  faith,  compel  them 
to  sell,  or  if  they  decide  to  sell  restrain  them  from  so  doing. 
In  re  Norrington;  Brindleif  v.  Pai-tridf/e,  13  Ch.  D.  654;  In  re 
Blake;  Jones  v.  Blake,  29  Ch.  D.  918;  In  re  Cnncther ; 
Midgleijv.  Crowther,  (1895)  2  Ch.  56;  see  Thomas  v.  WUliams^ 
24  Ch.  D.  558. 

The  result  is  that  if  one  of  the  trustees  honestly  refuses, 
under  existing  circumstances,  to  concur  in  exercising  a  discre- 
tionary trust  or  power  he  cannot  be  made  to  do  so,  and  the 
trust  or  power  cannot  be  exercised.  Marquis  Camden  v. 
Murray,  16  Ch.  D.  161 ;  Tempest  v.  Lord  Camoi/s,  21  Ch.  D. 
571 ;  In  re  Lever ;  Cordwell  v.  Lever,  76  L.  T.  71 ;  see  Re 
Atkins;  Newmun  v.  Sinclair,  81  L.  T.  421. 

It  is,  of  course,  a  question  of  construction  in  each  case 
whether  the  trustees  are  intended  in  any  particular  event  to 
exercise  a  trust  or  power  which  is  in  terms  discretionary. 

Thus,  if  legacies  are  payable  out  of  the  proceeds  of  sale  of 


Power  U> 
postpone. 


DISCRETIONARV   TRUSTS.  417 

real  estate  and  the  personalty  is  insufficient  to  pay  them,  it    ^^P*  xxxi. 
may  be  the  duty  of  the  trustees  to  exercise  a  discretionary 
power  to  sell  the  real  estate  conferred  upon  them.     Nickisson  v. 
CoclciU,  3  D.  J.  &  S.  622 ;  see  34  Ch.  D.  140. 

If  there  is  a  discretionary  trust  or  a  power  in  the  nature  Power  in 
of  a  trust  and  the  trustees  decline,  or  one  of  the  trustees  trust. 
declines,  to  exercise  the  discretion,  the  Court  will  interfere 
and  exercise  the  discretion. 

For  instance,  where  the  testator  directed  his  mansion-house 
to  be  kept  furnished  and  stocked  and  gave  his  trustees  power 
to  lease  the  house  and  furniture,  and  one  trustee  objected  to 
the  house  being  let,  the  Court  compelled  the  trustees  to 
exercise  the  power  of  leasing.  Tempest  v.  Ijord  Camoys,  21 
Ch.  D.  576,  n.;  where  the  dissentient  trustee  objected  not  to 
any  particular  lease  but  apparently  to  any  letting  whatever. 
See,  too,  34  Ch.  D.  140. 

The  Court  will,  of  course,  restrain  an  improper  exercise  by  improper 
trustees  of  a  discretion  vested  in  them.     Tabor  v.  Brooks,  10  aSiretfou. 
Ch.  D.  273;  Bethell  v.  Abraham,  17  Eq.  24. 

The  commencement  of  an  administration  action  does  not  Effect  of 
put  an  end  to  the  trustees'  powers.     For  instance,  after  the  actTon  mi™*^°" 
commencement    of    such  an   action  and   before  judgment,   t'^**©®*' 

*       '='  powers. 

they  could  exercise  a  trust  for  or  power  of  sale,  though  no 
doubt  a  prudent  trustee  would  apply  for  the  sanction  of  the 
Court  and  a  prudent  purchaser  would  not  complete  without 
notice  to  the  parties  to  the  action.  Cafe  v.  Bei^t,  8  Ha. 
245,  249;  Turnery.  Turner,  30  B.  414;  see  Walker  v. 
Smalwood,  Amb.  676. 

After  judgment  in  an  administration  action  it  may  be  laid  Effect  of 

J  i^'iiVi-i'  t    1'  judgment  in 

down  as  a  general  prmciple,  that  ordinary  powers  and  discre-  administration 
tions  must  be  exercised  subject  to  the  approval  of  the  Court,  ^®**°"- 
though  the  will  may  confer  such  a  special  discretion  upon  a 
trustee  as  the  Court  will  not,  even  after  judgment  for  adminis- 
tration, control  or  interfere  with  if  it  is  honestly  exercised. 
Bethell  v.  Abraham,  17  Eq.  24;  In  re  Gadd ;  Eastwood  v. 
Clarke^  23  Ch.  D.  134  (new  trustees) ;  In  re  NonHs ;  Allen  v. 
Noriis,  27  Ch.  D.  333 ;  and  cases  cited  above.  See,  too.  In  re 
Mansel;  Rhodes  v.  JenJdn,  54  L.  J.  Ch.  883. 

T.W.  E    E 
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Chap.  xzxi.       Judgment  for  administration  does  not,  however,  affect  the 
Tenant  for  life    powors  conferred  upon  a  tenant  for  life  by  the  Settled  Land 
Land^Acts.        Acts.     Cardigan  v.  Cttrzon-Hoivc,  80  Ch.  D.  531. 
Payment  into         Payment  into  Court  in  an  administration  action  does  not 

put  an  end  to  the  discretion  of  trustees  over  the  fund  (a) . 
But  if  the  trustees  pay  the  fund  into  Court  under  the  Trustee 
Act  their  discretion  is  at  an  end,  and  if  it  is  a  personal 
discretion  it  cannot  be  exercised  by  the  Court  (b),  Bropky  v. 
Bellamy,  8  Ch.  798  (a) ;  In  re  Coe's  Trust,  4  K.  &  J.  199  ; 
Re  Ashbuniham's  Trustgy  54  L.  T.  84  ;  In  re  Midqueen^s  Trmts, 
7  L.  E.  Jr.  127 ;  Re  NetUefold's  Trusts,  59  L.  T.  815 ;  In 
re  Murphy's  Trust,  (1900)  1  Ir.  145,  not  following  Re 
Landon's  Trusts,  40  L.  J.  Ch.  870  (h). 
XVI.  Power  of      Advancement  is  a  pajrment  to  persons  who  are  presumably 

advftncement. 

entitled  to  or  have  a  vested  or  contingent  interest  in  an  estate 
or  a  legacy  before  the  time  fixed  by  the  will  for  their  obtaining 
the  absolute  interest  in  a  portion  or  the  whole  of  that  to 
which  they  would  be  entitled.  Per  Cotton,  L. J.,  Re  Aldfidge ; 
Ahram  v.  Aldridge,  55  L.  T.  554. 

Such  a  power  may  be  limited  to  minority  if  the  will  so 
directs,  for  instance,  if  the  power  applies  only  to  a  child  being 
a  minor  {Clarke  v.  Hogg,  19  W.  R.  617) ;  but  it  seems  it  is  not 
in  an  ordinary  case  limited  to  minority,  though  it  is  as  a  rule 
only  applicable  during  the  early  life  of  the  object.  Re  Aldndge, 
54  L.  T.  827 ;  55  L.  T.  554. 

A  power  to  advance  out  of  a  presumptive  share  ceases 

when  the  share  has  become  vested.     Molyneux  v.  Fletclier, 

(1898)  1  Q.  B.  648. 

Whether  Where  a  fund  is  appointed  to  a  child  of  A.  under  a  special 

power  *PPJ>^  power  in  the  will  and  the  will  contains  a  power  to  advance 

share.  any  child  of  A.,  the  power  of  advancement  applies  as  well 

to  an  appointed  share  as  to  a  share  taken  in  default  of 
appointment.  McMahon  v.  Gaussen,  (1896)  1  Ir.  148 ;  see,  too, 
In  re  Hocking ;  Michell  v.  Loe,  (1898)  2  Ch.  567. 

A  power  of  advancement,  exercisable  with  the  consent  of 
the  tenant  for  life,  may  be  exercised  after  the  bankruptcy  of 
the  tenant  for  life  with  his  consent  and  that  of  his  trustee  in 
bankruptcy.     In  re  Cooper;  Cooper  v.  Slight^  27  Ch.  D.  565. 
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A  power  of  advancement  would  not  justify  the  payment  of  a  c^P-  xxxi. 
sum  to  a  beneficiary  merely  to  put  into  his  own  pocket.  But 
it  would  justify  the  payment  of  a  sum  for  the  purpose  of 
making  a  settlement  on  the  family  of  the  beneficiary  if  he 
has  no  property  producing  income,  Rojyer  Ciirzon  v.  Roper 
Curzon,  11  Eq.  452, 

A  power  of  advancement  may  justify  payment  of  a  marriage  Marriage 
portion  to  a  daughter.     Lloyd  v.  Cocker,  27  B.  645.  p^^"""' 

Such  a  power  would  not  justify  a  payment  to  the  husband  payment  to 
of  a  beneficiary  without  some  security  for  the  repayment  of  ^"»^°^- 
the  amount.     Talbot  v.  Marshfield,  8  Ch.  622;  In  re  Kershaw's 
Tnists,  6  Eq.  322 ;  Molyneux  v.  Fletcher,  (1898)  1  Q.  B.  648. 

A  power  to  apply  a  sum  for  the  preferment,  advancement,  Payment  of 
or  otherwise  for  the  benefit  of  a  legatee  authorises  the  pay-  ^'^^ 
ment  of  his  debts.    Lowther  v.  Bentinck,  19  Eq.  166 ;  see  In  re 
Britdehank ;  Coates  v.  Britdehank,  80  W.  E.  99. 

Sect.  4  of  the  Land  Transfer  Act,  1897  (60  &  61  Vict.  c.  65),  xvii.  Appro- 
enacts  as  follows  : —  pnation. 

(1)  The  personal  representatives  of  a  deceased  person,  may  Und  Transfer 
in  the  absence  of  any  express  provision  to  the  contrary  con- 
tained in  the  will  of  such  deceased  person,  with  the  consent  of 

the  person  entitled  to  any  legacy  given  by  the  deceased  person 
or  to  a  share  in  his  residuary  estate,  or,  if  the  person  entitled 
is  a  lunatic  or  an  infant,  with  the  consent  of  his  committee, 
trustee,  or  guardian,  appropriate  any  part  of  the  residuary 
•estate  of  the  deceased  in  or  towards  satisfaction  of  that  legacy 
or  share.,  and  may  for  that  purpose  value  in  accordance  with 
the  prescribed  provisions  the  whole  or  any  part  of  the  property 
of  the  deceased  person  in  such  manner  as  they  think  fit. 
Provided  that  before  any  such  appropriation  is  effectual, 
notice  of  such  intended  appropriation  shall  be  given  to  all 
persons  interested  in  the  residuary  estate,  any  of  whom  may 
thereupon  within  the  prescribed  time  apply  to  the  Court,  and 
such  valuation  and  appropriation  shall  be  conclusive  save  as 
otherwise  directed  by  the  Court. 

(2)  Where  any  property  is  so  appropriated  a  conveyance 
thereof  by  the  personal  representatives  to  the  person  to  whom 
it  is  appropriated  shall  not,  by  reason  only  that  the  property 

E   E  2 


420 


CERTAIN   POWERS   COMMONLY   INBERTED   IN   WILLS. 


Chap.  XXXI. 


Maxiginal  note 
not  accurate. 


Appropriation 
apart  from 
Act. 


Power  of 
adminutiator. 


Sffeccof 
valid  appro- 
priation. 


80  conveyed  is  accepted  by  the  peraon  to  whom  it  is  conveyed, 
in  or  towards  the  satisfaction  of  a  legacy  or* a  share  in 
residuary  estate,  be  liable  to  any  higher  stamp  duty  than 
that  payable  on  a  transfer  of  personal  property  for  a  like 
purpose. 

(8)  In  the  case  of  registered  land,  the  production  of  thd 
prescribed  evidence  of  an  appropriation  under  this  section 
shall  authorise  the  registrar  to  register  the  person  to  whom 
the  property  is  appropriated  as  proprietor  of  the  land. 

The  marginal  note  to  the  section,  "Appropriation  of  land, 
&c.,"  is  not  accurate,  as  the  section  extends  to  ''  any  part  of 
the  residuary  estate." 

The  expression  personal  representative  in  the  Act  means 
an  executor  or  administrator  (see  sect.  24  (2)).  Sect.  4  does 
not,  therefore,  in  terms  apply  to  a  trustee.  Rules  have  not 
yet  been  made  as  to  the  mode  of  valuation  or  the  time  within 
which  application  is  to  be  made  to  the  Court. 

Apart  from  the  Act,  executors  and  trustees  had  power,  with 
the  consent  of  a  legatee,  though  he  might  himself  be  an 
executor  or  trustee,  to  appropriate  any  securities,  in  or  towards 
satisfaction  of  his  legacy  or  share  of  residue.  They  also  had 
power  to  appropriate  authorised  securities  or  securities  which 
they  were  empowered  to  retain  in  or  towards  satisfaction  of  a 
settled  legacy  or  a  settled  share  of  residue.  If  the  appropria- 
tion was  fairly  and  honestly  made  it  was  binding  on  all  persons 
interested  in  the  estate.  In  re  Lrpine;  Ihnvsett  v.  Culver,  (1892) 
1  Ch.  210;  In  re  Richardnon ;  Movfjan  v.  Richardson,  (1896)  1 
Ch.  512 ;  7^'  Brooks,  76  L.  T.  771 ;  In  re  Nickels ;  Mcheh  v, 
XicMs,  (1898)  1  Ch.  680. 

An  administrator  had  a  similar  power  of  appropriation. 
Elliott  v.  Kemj},  7  M.  &  W.  306;  Barclay  v.  Owen,  60 
L.  T.  220. 

The  effect  of  a  valid  appropriation  is  that  the  legatee  can 
look  only  to  the  appropriated  sum.  If  it  diminishes  in  value 
he  must  bear  the  loss.  If  it  increases  in  value  he  gets  the 
benefit.  On  the  other  hand,  he  is  not  affected  by  any  diminu- 
tion in  value  of  the  rest  of  the  estate,  and  after  appropriation 
the    executor    cannot    claim    any    indemnity    against    the 
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appropriated  sum  for  liabilities  incurred  by  him  in  respect  of  ^*P»  x^txi- 
other  parts  of  the  estate,  nor  can  he  retain  any  part  of  the 
appropriated  sum  against  a  debt  due  from  the  legatee.  Ex 
parte  Chadwln,  3  Sw.  880;  Peterson  v.  Peterson,  3  Eq  111; 
Ballard  v.  Marsden,  X4  Ch.  D.  374;  Fraser  v.  Murdoch,  6 
App.  C.  855. 

On  the  other  hand,  a  legatee  whose  legacy  has  not  been 
appropriated,  is  not  entitled  to  share  in  an  increase  in  the 
value  of  the  residue  before  appropriation,  although  the 
executor  is  also  a  residuary  legatee.  In  re  Campbell ;  Campbell 
V.  Campbell,  (1893)  3  Ch.  468. 

Where  there  was  a  direction  to  the  trustees  to  select,  appro-  Direction  to 

appropriate. 

priate,  and  set  apart  so  much  of  the  testator's  personal  estate 
as  would  produce  1,500Z.  a  year  for  the  benefit  of  his  widow, 
and  the  trustee  refused  to  make  any  selection,  it  was  held  that 
sufficient  Consols  must  be  set  aside  to  answer  the  annuity. 
Prendergast  v.  Prendergast,  3  H.  L.  195. 

A  direction  to  set  apart  any  investments ''  hereby  '*  authorised 
to  secure  an  annuity,  authorises  the  appropriation  of  invest- 
ments named  in  the  will  only  and  not  of  investments  autho- 
rised by  the  Trustee  Act,  1893.  In  re  Owthwaite ;  Onthwaite 
V.  Taylor,  (1891)  8  Ch.  494. 

A  direction  to  appropriate  by  investment  on  mortgage  is 
satisfied  by  appropriating  a  mortgage  which  already  forms 
part  of  the  estate.     A  men  v.  Parkinson,  7  B.  879. 

An  indemnity  clause,  providing  that  any  trustee  enabling  his  XVIU.  in- 
co-trustee  to  receive  any  moneys  should  not  be  liable  to  see  to    *™'"  ^* 
the  application  thereof,  has  been  held  to  protect  a  trustee 
against  misappropriation  of  the  trust  fund  by  his  co-trustee. 
Wilkins  v.  Hogg,  3  Giflf.  116  ;  10  W.  R.  47 ;  Pass  v.  Dundas, 
29  W.  E.  332. 

And  as  to  the  effect  of  indemnity  clauses,  see  Knox  v. 
Mavkinnon,  18  App.  C.  753 ;  lia^  v.  Meek,  14  App.  C.  558  ; 
Wymun  v.  Paterson,  (1900)  A.  C.  271. 

Trustees  are  of  course  entitled  to  be  indemnified  out  of  the 
trust  estate  against  liabilities  they  incur. 

But  if  they  properly  appropriate  certain  funds  to  a  particular 
legacy,  their  right  to  indemnity  against  the  appropriated  fund. 
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for  liabilities  incurred,  with  reference  to  other  parts  of  the  estate, 
is  gone.     Fraser  v.  Murdoch^  6  App.  C.  865. 

A  direction  that  a  solicitor  trustee  is  to  be  allowed  to  charge 
for  professional  services  will  be  limited  strictly  to  professional 
services  unless  there  are  words  extending  the  direction  to 
non-professional  charges.  Harbin  v.  Darby^  28  B.  825  ;  In  re 
Ames  ;  Ames  v.  Taylor^  25  Ch.  D.  72  ;  In  re  Chappie ;  Newton 
V.  Cliapman^  27  Ch.  D.  584 ;  In  re  Fish  ;  Bennett  v.  Bennett, 
(1898)  2  Ch.  413. 

A  power  to  trustees  to  decide  questions  does  not  oust  the 
jurisdiction  of  the  Court.    Massy  v.  Rogers,  11  L.  R.  Jr.  409. 
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CHAPTEK  XXXII. 

ABSOLUTE  INTERESTS  IN  PERSONALTY. 

I.  Bequests  of  Personalty  with  Words  of  Limitation. 

1.  It  is  clear  that  a  bequest  to  A.  and  his  executors,  or  to  A.  ^'^P-  xxxn. 
and  his  representatives,  gives  A.  the   absolute  interest,  the  Bequest  to  a. 
additional  words  being  merely  words  of  limitation.     lAigar  v.  executors  or 
Ilarman,   1    Cox,    250;    Taylor    v.    Beverley,  1    Coll.   108;  '^^^''^' 
Appletoji  V.  Rowley,  8  Eq.  139. 

So,  too,  a  gift  to  A.  for  life,  and  then  to  his  executors  or  Bequest  to  a. 

.....  ii-  1  A    1'  •»      for  life  and 

administrators,  or   to  his  personal  representatives,  gives  A.  then  to  his 
the  absolute  interest.     A.-G.  v.  Malkin,  2  Ph.  64 ;  Saherton  v.  «*^"^™- 
Skeels,  1  R.  «&  M.  587  ;  Alger  v.  Parrott,  L.  R.  3  Eq.  328 ; 
Avern  v.  Lloyd,  5  Eq,  383  ;  Wing  v.  Wing,  24  W.  E.  878. 

It  is  immaterial  that  the  life  interest  is  determinable. 
Webb  V.  Sadler,  14  Eq.  533  ;  8  Ch.  419. 

If,  however,  the  gift  is  to  A.  for  life,  and  then  to  his  executors  ip  ^J>a*  <»»« 

1  Ml  *'*®  «x«cotor8 

or  administrators  for  their  own  use  and  benefit,  they  will  take  take  bene- 
beneficially.    Saiiders  v.  Franks,  2  Mad.  147 ;  Wallis  v.  Taylor,    ^**  ^' 
8  Sim.  241. 

But  the  intention  that  the  executors  are  to  take  beneficially 
must  be  unmistakably  plain.     Stocks  v.  Dodsley,  1  Kee.  325. 

A  gift  to  A.  for  life  with  power  to  appoint  by  will  and  in 
default  of  appointment  to  his  executors  and  administrators, 
gives  an  absolute  interest  and  entitles  the  donee  to  immediate 
payment,  and  it  is  apparently  not  necessary  that  the  power 
should  be  released.  Detail  v.  Dickens,  9  Jar.  550 ;  Page  v. 
Soper,  11  Ha.  321. 

2.  A  bequest  of  personalty  to  a  man  and  his  heirs  would  no  Bequest  to  a. 
doubt  pass  the  absolute  interest. 
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So,  too,  a  bequest  to  A.  and  the  heirs  of  his  body,  or  to  A* 
and  the  heirs  of  his  body  in  equal  proportions,  gives  A.  an 
absolute  interest  in  personalty.  Leventhorpe  v.  Ashhie,  RoUe's 
Ab.  831,  pi.  1  ;  Seale  v.  SeaUy  1  P.  W.  290  ;  In  re  Barker's 
Trmts,  52  L.  J.  Ch.  565. 

It  seems  that  in  wills  before  the  Wills  Act,  if  the  gift  is 
to  A.  for  life,  and  if  he  die  without  issue  over,  an  absolute 
interest  will  not  be  given  to  A.  by  implication,  though  if  the 
property  had  been  real  estate,  A.  would  have  taken  an  estate 
tail.  Proctor  v.  Upton,  cit.  5  D.  M.  &  6. 199,  n. ;  In  re  Banks' 
Trust ;  Ex  parte  Hovill,  2  K.  &  J.  887  ;  see  A.-G.  v.  Bayley, 
2  B.  C.  C.  558  ;  Chandless  v.  Price,  8  Ves.  98  ;  Bodens  v. 
Lord  Gahcay,  2  Ed.  297. 

On  the  other  hand,  a  gift  to  A.  for  life  and  then  to  the  heii*8 
of  his  body,  and  if  he  die  without  issue  over,  gives  A.  an 
absolute  interest.  Butterjield  v.  Bntterfield,  1  Ves.  Sen.  183 ; 
Theehridrfe  v.  Kilhnrne,  2  Ves.  Sen.  283  ;  WiUiams  v.  Lewis, 
8  Dr.  669 ;  6  H.  L.  1018 ;  see,  too,  Elton  v.  Eason,  19  Ves.  78  ; 
Garth  v.  Bald ir in,  2  Ves.  Sen.  646  ;  Tothill  v.  Pitt,  1 
Mad.  488  ;  S.  C.  sub  nom.  Earl  of  Chatham  v.  Tothill,  7 
B.  P.  C.  458  ;  Bronncker  v.  Boffot,  19  Ves.  674  ;  1  Mer.  271. 

If,  in  wills  before  the  Wills  Act,  the  gift  over  upon  failure  of 
issue  can  be  limited  to  failure  of  issue  at  the  death  of  the 
tenant  for  life,  a  prior  gift  to  A.  and  the  heirs  of  his  body 
gives  A.  an  interest  defeasible  upon  failure  of  issue  at  his 
death.  Head  v.  Snell,  2  Atk.  642  ;  Hodfjcson  v.  Bnssey, 
2  Atk.  89  ;  Paine  v.  St  ration,  2  Atk.  647  ;  8  B.  P.  C.  257  ; 
Fearne,  C.  E.  494. 

In  these  cases  the  testator  has  ^hown  a  clear  meaning,  that 
the  property  should  go  in  a  course  of  devolution,  till  there 
is  an  exhaustion  of  heirs  of  the  body  ;  and,  as  this  intention 
cannot  be  carried  into  effect,  the  Court  gives  an  absolute  interest 
in  personally.     See  Ex  parte  Wt/nch,  5  D.  M.  &  G.  188. 

But  if  such  an  intention'  is  not  manifested,  it  seems  that 
the  Courts  will  be  unwilling  to  apply  the  rules  of  tenure  to 
personal  estate,  and  it  must  be  collected  from  the  general 
language  of  the  will,  whether  the  words  heirs  and  heirs  of  the 
body  are  intended  to  be  words  of  limitation  or  purchase. 
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A  gift  to  A.  for  life  and  to  her  heirs  after  her  is  an  absolute  Chap,  xxxii. 
gift,     Atkinson  v.  IJEstramje^  15  L.  R.  Ir.  340. 

And,  if  the  bequest  is  to  A.  for  life,  and  after  her  decease  to 
her  heirs  as  she  shall  give  it  by  will,  and  if  she  die  without 
A  will  to  her  right  heirs  for  ever,  the  term  right  heirs  is 
•equivalent  to  executors  and  administrators.  Powell  v.  Bo(ff/i8, 
35  B.  535. 

So  if  the  intention  is  to  create  a  succession  of  estates,  as  in 
a  gift  to  A.  for  life  and  after  his  decease  to  the  heirs  male 
of  his  body,  and  so  in  succession,  A.  takes  an  absolute  interest. 
Britton  v.  Twining^  8  Mer.  176  ;  see  Cleary's  Trusts,  16  Ir.  Ch. 
438  ;  SparUng  v.  Parker,  29  B.  450. 

But  if  there  is  anything  to  show  that  the  heirs  were  to  take  Words  of 
by  purchase ;   if,  for  instance,  they  are  to  take  as  tenants  in  gi^i^aded 
common,  the  life  estate  will  not  be  enlarged,  whether  there  is  "^a^e  the 

"  word  heirs 

;a  gift  over  in  default  of  issue  or  not.      Bxdl  v.  Comherhach,  25  a  word  of 
B.  540  ;   Joi'ohH  v.  Amijott,  4  B.  C.  C.  542  ;  Jeaffreson's  Trust,  i^""'*^*""' 
L.  R.  2  Eq.  276  ;    see,  too,  In  re  RusseU,  53  L.  J.  Ch.  400 ; 
revd.  52  L.  T.  559. 

So,  too,  in  a  gift  to  A.  for  life  with  a  direction  that  he  was 
.to  have  no  power  over  the  property  beyond  its  legal  vestment 
for  conveyance,  &c.,  and  after  his  decease  to  his  heirs,  A.  took 
>only  a  life  interest  in  the  personally,  though  he  took  the 
realty  in  fee.  Herrick  v.  Franklin,  6  Eq.  593 ;  see  Comfort 
V.  Brown,  10  Ch.  D.  146. 

The  better  opinion  seems  now  to  be,  that  the  Court  will  not  Whether  the 
shrink  from  giving  a  different  construction  to  the  words  heirs  stniction  will 
and  heirs  of  the  body  as  regards  realty  and  personalty,  though  ^  re^^« 
.:given  together  in  the  same  clause.    Herrick  v.  Franklin,  supra,  realty  aiid 

personalty 

3.  The  word  issue  is  less  "mysteriously  inflexible"  than  where  they 
the  words  heirs'  of  the  body,  and  therefore  in  a  gift  of  together? 
personalty  to  A.  and  his  issue  it  may  be  a  word  of  limitation 
or  of  purchase,  in  which  latter  case  the  same  question  arises 
as  in  gifts  to  A.  and  his  children,  whether  A.  and  the  issue 
take  jointly  or  wheth^*  the  issue  take  subject  to  a  life  interest 
in  A. 

a,  Prinid  facie  it  seems  a  gift  of  personalty  to  A.  and  his  Bequests  to 

.  ^  M,  */       ^  ^  itenon  and 

^ssue,  as  it  would  give  A.  an  estate  tail  in  realty,  gives  him  an  his  issue. 
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Chap,  xxzil.  absolute  interest  in  personalty.  This  seems  clear,  when  there- 
is  a  gift  over  in  default  of  issue,  for  the  limitation  over  shows, 
that  the  gift  is  meant  to  extend  to  all  the  issue,  and  all  the 
issue  might  not  be  capable  of  taking  jointly  with  the  parent. 
Lifon  V.  Michell,  1  Mad.  467  ;  Beaver  v.  Xowell,  25  B.  551  ;. 
7^  Andrews'  Will,  27  B.  608  ;  Donn  v.  Penny,  1  Mer.  20  ;  19 
Yes.  544 ;  Gibbs  v.  Tait,  8  Sim.  182. 

And  apparently  the  same  rule  will  hold  good  even  where 
there  is  no  gift  over.  HaiTet/  v.  Towell,  7  Ha.  281 ;  Samuel 
V.  Samuel,  9  Jur.  222 ;  Prentice  v.  Brooke,  5  L.  E.  Jr.  485 ; 
but  qiiare. 

The  case  is  stronger  in  favour  of  this  construction,  if  it  is  a 
gift  of  realty  and  personalty  together,  or  if  personalty  is 
directed  to  go  in  the  same  way  as  realty.  Parkin  v.  Knight, 
15  Sim.  88 ;  Tate  v.  Clarke,  1  B.  100. 

b.  If,  however,  there  is  any  evidence,  that  the  testator  did 
not  use  the  word  as  a  word  of  limitation,  by  the  use  of 
expressions  implying,  either  that  the  parent  and  issue  take 
concurrently  :  Clay  v.  Pennimjton,  7  Sim.  870;  Law  v.  Thoi-p, 
27  L.  J.  Gh.  649 ;  or  that  the  issue  take  after  the  parentis 
death  as  purchasers :  Lamplei/  v.  Blower,  8  Atk.  896 ;  Parnons 
V.  Coke,  4  Dr.  296 ;  or  that  they  are  to  take  by  substitution, 
by  directing,  for  instance,  that  the  issue  are  to  take  per 
stirpes :  Butter  v.  Onimanet/y  4  Buss.  70 ;  Pearson  v.  Stephen, 
5  Bl.  N.  S.  208  ;  Dick  v.  Lacy,  8  B.  214 ;  Re  Stanhope's  Trusts,, 
27  B.  201 ;  the  issue  will  take  by  purchase. 

c.  If  the  gift  of  personalty  is  to  A.  for  life  and  then  to  his. 
issue,  whether  there  is  a  gift  over  in  default  of  issue  or  not,  A.. 
takes  only  an  estate  for  life.  Kniyht  v.  Ellis,  2  B.  C.  C.  569 ;. 
Ex  parte  Wynch,  5  D.  M.  it  G.  188;  Goldney  v.  Crahh,  19  B.. 
888;  Foster  v.  Wybrants,  I.  K.  11  Eq.  40. 

And  the  same  rule  applies  with  regard  to  the  personalty, 
where  real  and  personal  property  are  given  together,  unless 
there  is  something  to  show  that  the  personalty  was  to  go  in 
the  same  manner  as  the  realty. 

"Except  in  a  case  where  the  personalty  is  either  quite 
subordinate  in  value  or  a  mere  adjunct  of  the  realty,  as,  for 
example,  a  leasehold  garden  held   together  with  a  freehold 


Bequests  to 
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house,  it  is  very  difficult  to  give  any  sound  logical  reason  for  Chap,  xxxii. 
the  proposition,  that  an  intention  that  the  two  kinds  of 
property  should  go  together  ought  to  carry  the  whole  in 
accordance  with  the  rules  applicable  to  realty  rather  than 
those  which  would  apply  to  a  bequest  of  personalty  alone." 
Per  Lord  Hatherley,  Jackmm  v.  Calvert^  1  J.  &  H.  285. 

But,  though  only  a  life  estate  may  be  given  to  the  ancestor, 
if  the  issue  are  to  take  successively  according  to  seniority,  and 
not  conjointly,  issue  will  be  treated  as  a  word  of  limitation. 
Jordan  v.  Lowe^  6  B.  850. 

II.  Gifts  of  the  Income  of  Property  Indefinitely. 

A  gift  of  the  income  of  property  to  a  person,  without  limita- 
tion as  to  time,  is  a  gift  of  the  capital,  where  no  other  disposition 
of  the  capital  is  made. 

This  is  the  case,  though  the  gift  may  be  to  the  separate  use,  or  Oi^t  o£  inoome 
through  the  medium  of  a  trust.     FAton  v.  Shepherd,  1  B.  C.  C.  is  a  gift  of*'^ 
582 ;  Phillips  v.  Chamberlai/ue,  4  Ves.  51 ;  RawUmfs  v.  Jennings,  ctwTWf*. 
18  Ves,  89  ;    Boosey  v.  Gardner,  18  B.  471 ;    Hauj  v.  Swinetj, 
1  S.  &  St.  487 ;  Humphrey  v.  Hnmphreyl  1  Sim.  N.  S.  580 ; 
Watkins  v.   Weston,  82  B.  288 ;  8  D.  J.  &  S.  484 ;  Penny  v. 
Pipjnn,  15  W.  R,  806 ;  In  re  Tandy ;  Tandy  v.  Tandy,  84  W.  B. 
748;    Davidson  v.  Kinipton,  18  Ch.  D.  218;    lie    Coward; 
Coward  v.  iMrkman,  56  L.  T.  278;  57  L.  T.  285 ;  60  L.  T.  1 ; 
In  re  Morgan  ;  Morgan  v.  Morgan,  (1898)  8  Ch.  222  ;  see  In  re 
IjHerminier ;  Monnsey  v.  Huston,  (1894)  1  Ch.  675. 

And  a  fund  given  on  trust  for  A.  until  B.  conveys  certain 
property  as  directed  by  the  will,  and  then  to  divide  the  fund 
equally  between  A.  and  B.,  becomes  the  absolute  property  of 
A.  on  B.  dying  an  infant.  Lowther  v.  Cavendish,  1  Ed.  99  ; 
8  B.  P.  C.  186. 

A  gift  of  income  during  widowhood  is  a  gift  for  life  or  during  income  during 
widowhood;  but  a  gift  of  income  to  a  legatee  so  long  as  she 
should  continue  single  and  unmarried  has  been  held  to  be  an 
absolute  interest  if  the  legatee  did  not  marr}-.      Rishton  v. 
Cobb,  5  M.  &  Cr.  145 ;  see  25  Ch.  D.  689. 

In  the  same  way  a  gift  of  the  income  of  property,  with  a 
power  superadded  of  disposing  of  it  by  will,  is  an  absolute 
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Chap.  XXXII.  interest.      SouthouHc   v.  Bate,   16   B.  132;    WeaUi  v.  OllUe, 

32  B.  421. 

The  fact  that  legacies  are  given  at  the  decease  of  the 
person,  to  whom  the  income  is  given  indefinitely,  will  only  cut 
down  the  absolute  interest  to  the  extent  of  the  legacies. 
Jeim'uujH  V.  Baihfy  17  B.  118. 

Upon  similar  principles,  a  gift  of  income  to  A.  for  life,  and 
then  to  B.  indefinitely,  gives  B.  the  absolute  interest.  CIoh^jIi 
V.  Wt/nne,  2  Mad.  188. 

But  a  gift  of  income  to  B.  and  C.  and  the  survivor  of  them 
gives  them  only  life  interests.  Blann  v.  Bell,  2  D.  M.  &  G. 
775  ;  see  In  re  Tandi/  ;  Tamhj  v.  Tandif,  34  W.  R.  748. 


Ck)ntrary 
intention. 


Gift  to  be  at 
the  disposal 
of  a  person. 


Effect  of  a 
power  super- 
added to  an 
absolute  gift. 


III.  Property  and  Power. 

1.  A  gift  to  be  at  the  disposal  of  A.  is  an  absolute  gift. 
^iudaii  V.  Wahh,  4  De  G.  &  S.  584  ;  Re  MaxicelVn  Will, 
24  B.  246  ;  Hot/  v.  Master,  6  Sim.  568 ;  Kellett  v.  Kellett, 
L.  R.  3  H.  L.  160. 

The  same  construction  has  been  adopted  where  property 
has  been  directed  to  be  at  the  disposal  of  A.  by  will,  or 
after  his  death  (a)  ;  and  where  the  gift  was  to  A.  to  be  by  her 
enjoyed  absolutely  during  her  life  and  disposed  of  as  she 
Hhall  think  fit  at  her  death,  with  no  gift  in  default  of  appoint- 
jnent  (h),  liohinHon  v.  Dmgaie,  2  Vern.  180;  Huron  v.  OUrrr, 
13  Ves.  108  (a) ;  In  m  DuvuVh  Trmtn,  Jo.  495  (/>). 

2.  If  there  is  a  gift  to  A.  in  general  terms,  a  superadded 
power  to  dispose  of  the  property  in  question  by  will,  or  at  the 
donee*s  death,  does  not  cut  down  the  absolute  gift.  Sonthonne 
V.  Bate,  16  B.  132 ;  Weale  v.  Ollire,  32  B.  421  ;  Comher 
V.  Graham,  1  R.  &  M.  450;  lie  Mortlock'n  TruMt,  3  K.  &  J. 
456.  See  HaHen  v.  Marijenim,  3  Ves.  299;  and  Bull  v. 
KimjHton,  1  Mer.  314. 

So  a  devise  of  lands  in  fee  to  the  intent  that  the  devisee 
may  enjoy  the  same  for  life  and  by  will  dispose  of  the  same, 
gives  the  devisee  the  fee.  I>oe  d.  Herbert  v.  Thomas,  3 
A.  it  E.  123. 

And  even  a  superadded  power  to  dispose  of  the  property 
among  a  particular  class  will  not  cut  down   the   absolute 
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interest   i^reviously   given.     Ilowarth   v.   Deivell,   29   B.    18 ;  Chap,  xxxil. 
Brook  V.  Brook,  8  Sm.  &  G.  280 ;  lienrH  v.  Baker,  18  B.  872. 

Of  course  a  mere  power  to  dispose  of  property  among  a 
certain  class  gives  no  property  to  the  donee  of  the  power. 
Birch  V.  Wadr,  8  V.  ife  B.  198  ;  Blakeney  v.  Blakntn/,  6  Sim. 
52.     See  Acheson  v.  Fair,  8  Dr.  &  War.  512. 

8.  But  if  the  gift  is  to  A.  for  life,  with  a  superadded  power  Effect  of  a 
to  dispose  of  the  whole  for  his  own  benefit,  A.  takes  only  ISIS  to  iT*^ 
a  life  interest  if  he  does  not  exercise  the  power.     Archibahl  i»fe  interest. 
v.   Wnght,  9  Sim.    161 ;    Bradley  v.   Weatcott,  18  Yes.  445 ; 
lieith  v.  Seymour,  4  Russ.  268  ;  Scott  v.  Josselyn,  86  B.  174; 
Pennock  v.  Pennock,  18  Eq.  144 ;    In   re   Strinffer's  Estate  ; 
Shaw  V.  JoneH'Ford,  6  Ch.  D.  1  ;    In  re  Thomson's   Estate  ; 
Herrinff  v.  Barrow,  14  Ch.  D.  268;  In  re  Pounder ;   Williams 
V.  Pounder,  56  L.  J.  Ch.  113  ;  56  L.  T.  104. 

And  when  the  tenant  for  life  has  power  to  go  to  th^ 
principal,  only  if  the  income  is  insufficient,  she  is  entitled 
only  to  so  much  of  the  capital  as  will  afford  a  suitable 
maintenance.  lie  PedrottVs  Will,  27  B.  588;  see  lie  Fox; 
Fox  V.  Fox,  62  L.  T.  762. 

4.  A  gift  to  A.  for  life  with  remainder  as  A.  shall  by  deed  Gifts  for  life 
or  will  (a),  or  by  will  only  (b),  appoint,  with  a  limitation  in  Tpiwint  wid 
default  of  appointment  to  his  executors  and  administrators*  ^^^efauit 

-^^  ^  to  executors. 

is  an  absolute  gift,  and  the  fund  may  be  paid  over  to  the 
legatee  without  an  appointment.  Holloaay  v.  Clarkson,  2  Ha» 
521 ;  Cambridge  v.  Rous,  25  B.  574  (a) ;  Derail  v.  Dickens, 
9  Jur.  550;  Page  v.  Sojyer,  11  Ha.  821;  In  re  Onslow; 
Plowden  v.  Gayford,  89  Ch.  D.  622 ;  In  re  I)arenp<trt ;  Turner 
V.  King,  (1895)  1  Ch.  861  (b). 
Where  a  father  is  tenant  for  life,  with   power  to  appoint  LifetenaDt 

\iritn  Dowcr 

to  his  children,  who  take  absolutely  in  equal  shares  in  default  to  appoint 
of  appointment,  and  a  child  dies  intestate  so  that  the  father  e^t\"^to  a 
becomes   entitled   to  his   share  in  default  of    appointment,  share  subject 

to  the  power.. 

the  father  on  surrendering  his  life  interest  and  releasing 
his  power  so  far  as  that  child's  share  is  concerned,  is  entitled 
to  payment  of  the  share.  Smith  v.  Houblon,  26  B,  482;  /;/  re 
liadcliffe ;  liadclife  v.  Bewes,  (1892)  1  Ch.  227,  not  following 
Cunynghame  v.  Thurlow,  1  E.  &  M.  486,  n. 
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IV.  Effect  of  Subsequent  Bestrigtions  upon  Absolute 

Interests. 

In  some  cases  there  is  an  absolute  gift  in  the  first  instance, 
out  of  which  particular  interests  are  subsequently  carved. 
In  such  cases  the  rule  is : — 

"If  a  testator  leave  a  legacy  absolutely  as  regards  his 
estate,  but  restricts  the  mode  of  the  legatee's  enjoyment 
of  it  to  secure  certain  objects  for  the  benefit  of  the  legatee, 
upon  failure  of  such  objects  the  absolute  gift  prevails.  But 
if  there  be  no  absolute  gift  as  between  the  legatee  and  the 
estate,  but  particular  modes  of  enjoyment  are  prescribed, 
and  those  modes  of  enjoyment  fail,  the  legacy  forms  part 
of  the  testator's  estate,  as  not  having  in  such  event  been 
given  away  from  it.  In  the  latter  case  the  gift  is  only  for 
a.  particular  purpose ;  in  the  former  the  purpose  is  the  benefit 
of  the  legatee  as  to  the  whole  amount  of  the  legacy,  and 
the  directions  and  restrictions  are  to  be  considered  as 
applicable  to  a  sum  no  longer  part  of  the  testator's  estate, 
but  already  the  property  of  the  legatee."  Per  Lord 
Cottenham,  Lassence  v.  Tu'ntet/,  1  Mac.  &  G.  551. 

Thus,  if  there  is  an  absolute  gift  by  a  will,  and  restrictions 
are  imposed  upon  the  legatee's  enjoyment  by  a  codicil,  the 
absolute  gift  remains  so  far  as  the  restrictions  do  not  extend. 
Narman  v.  KynasUm^  8  D.  F.  &  J.  29 ;  Watkins  v.  Weston,  3 
D.  J.  &  S.  434. 

So  when  there  is  a  valid  appointment  to  objects  of  a  power, 
with  limitations  or  restrictions  which  are  beyond  the  power, 
the  invalid  restrictions  may  be  rejected.  Stephen  v.  Gadsden^ 
20  B.  463  ;  Gerrard  v.  Butler,  ih.  541 ;  Churchill  v.  Churchill, 
5  Eq.  44  ;   Wehh  v.  Sadler,  14  Eq.  533 ;  8  Ch.  419. 

But  where  there  is  no  absolute  gift,  the  legatees  can  take  no 
more  than  is  given  them.     Savage  v.  Ti/ers,  7  Ch.  356. 

The  difficulty  in  these  cases  lies  in  ascertaining,  whether 
there  is  an  absolute  gift  in  the  first  instance  or  not.  The 
question  is  whether  the  original  gift  is  qualified  by  the  words 
in  which  it  is  given :  Scanin  v.  Watson,  10  B.  200 ;  GonipertJs 
V.  Gompertz,  2  Ph.  107  ;  iMssenve  v.  Tlerney,  1  Mac.  &  G.  551 ; 
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Han-is  v.Netcton,  26  W.  R.  228 ;  46  L.  J.  Ch.  268 ;  Re  Richards ;  Chap.  XXXii. 
Williams  v.  Gorcin;  50  L.  T.  22;  or  whether  there  is  an 
independent  gift  with  a  direction  as  to  the  mode  of  its  enjoy- 
ment. Campbell  v.  Rrownrigg,  1  Ph.  801 ;  Whittell  v.  Dudin, 
2  J.  &  W.  279;  Winckworth  v.  Winckwoi-th,  8  B.  576 ;  Mai/er 
V.  Townshendy  3  B.  443 ;  McTear  v.  McDowell,  11  Jr.  Ch.  338 ; 
Welply  V.  Cormick,  16  Ir.  Ch.  74 ;  KelleU  v.  Kellett,  L.  R.  3 
H.  L.  160. 

V.  Gifts  Beneficial  or  in  Trust. 

The  proper  words  to  create  a  trust  are  upon  or  in  trust.  Words  to 
JBut  no  particular  words  are  necessary.  Thus,  a  gift  for  a 
pm*pose,  or  to  the  intent  that,  or  upon  condition,  may  create 
A  trust.  Corporation  of  Glotwester  v.  Wood,  3  Ha.  131 ;  1  H.  L. 
272 ;  Aston  v.  Wood,  6  Eq.  419  ;  Bird  v.  Harris,  9  Eq.  204 ; 
Mercliant  Taylors'  Co.  v.  A.-G.,  6  Ch.  612 ;  A.-G.  v.  Wax 
Cliandlers'  Co.,  L.  R.  6  H.  L.  1. 

And  a  gift  of  the  residue  to  a  person  who  is  executor  "to  **  To  enable." 
•enable  him  to  carry  into  effect  the  purposes  "  of  the  will  is  a 
trust.     Barrs  v.  Fewkes,  2  H.  &  M.  61. 

Expressions  amounting  to  no  more  than  a  declaration  of  the  Declaration 
motive  of  the  testator  in  making  a  gift,  as,  for  instance,  that  it 
is  made  to  enable  the  donee  to  support  his  or  her  children, 
will  not  raise  a  trust.  Benson  v.  Whittam,  5  Sim.  22  ;  Tlwrp 
Y.  Owen,  2  Ha.  607 ;  Biddies  v.  Biddies,  16  Sim.  1 ;  Byne  v. 
Blackburn,  26  B.  41 ;  Mackett  v.  Mackett,  14  Eq.  49 ;  Farr  v. 
Hennis,  44  L.  T.  202 ;  Ryan  v.  Keogh,  I.  R.  4  Eq.  357. 

If  the  gift  is  to  a  person  subject  to  the  performance  of  Gift  subject 
•certain  trusts,  the  donee  prima  facie  takes  beneficially  subject  *°  ^^'^^ 
to  those  trusts,  and  this  construction  is  assisted  if  the  donee 
is  a  person  whom  the  testator  may  be  expected  to  provide  for 
and  he  is  not  an  executor  or  trustee.  King  v.  Denison, 
1  V.  &  B.  261 ;  Smith  d.  Denison  v.  King,  16  East,  283 ; 
€ary  v.  Cary,  2  Sch.  &  L.  173 ;  see  2  H.  &  M.  p.  66 ;  Fenton 
V.  Hawkins,  9  W.  R.  300  ;  Clarke  v.  Hilton,  L.  R.  2  Eq.  810. 

If  there  is  a  gift  intended  to  be  beneficial  to  the  legatee,  and 
an  obligation  is  then  imposed  on  the  legatee  which  does  not 
«xhaust  the  subject-matter  of  the  gift,  the  effect  is  the  same 
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as  if  it  were  a  gift  subject  to  the  obligation.  Wood  v.  Cox,  2 
M.  &  Cr.  684 ;  Shelli-y  v.  Shelhi/,  6  Eq.  540 ;  Irvine  v.  Sidlivan, 
8  Eq.  673. 

The  ease  is  more  difficult  if  there  is  a  gift  to  several  persons 
as  joint  tenants  subject  to  trusts  and  those  persons  are  also 
executors  or  trustees  of  the  will.  In  such  a  case  the  donees 
prima  facie  do  not  take  beneficially,  though  there  may  be 
expressions  in  the  will  sufficient  to  give  them  the  beneficial 
interest  subject  to  the  performance  of  the  trusts.  Datrson  v. 
Clarke,  15  Ves.  409 ;  18  Yes.  247  ;  SaltmarHh  v.  Barrett,  3 
1).  F.  &  J.  279. 

If  the  gift  is  upon  trust,  prima  facie  the  donee  can  take 
nothing  beneficially,  though  the  trusts  declared  may  not 
exhaust  the  property.  IVt/ch  v.  Packington,  3  B.  P.  C.  44  ; 
Hohart  v.  Countess  of  Suffolk,  2  Vem.  644;  Countess  of  Bristol 
V.  Hunfferford,  ib.  645  ;  Southouse  v.  Bate,  2  V.  &  B.  396  ; 
Watson  V.  Hayes,  5  M.  &  Cr.  125  ;  Mullen  v.  Bowman, 
1  Coll.  197  ;  Andrew  v.  Andrew,  1  Coll.  686  ;  Iawc  v.  Gaze, 
8  B.  472  ;  Ellcock  v.  Mapp,  3  H.  L.  492 ;  In  re  West ;  (ieorge 
V.  Grose,  (1900)  1  Ch.  84. 

And  if  the  proper  construction  of  the  will  is  that  there  is  a 
trust,  evidence  is  not  admissible  to  show  that  the  trustee  was 
intended  to  take  beneficially.  Irvine  v.  Sullivan,  8  Eq.  673 ; 
Croome  v.  Croome,  59  L.  T.  582. 

But  the  question  is  one  of  construction  upon  the  whole  will, 
and  where  the  donee  in  trust  is  a  wife  or  relative  whom  the 
testator  may  be  supposed  to  have  intended  to  provide  for  and 
there  are  other  circumstances  to  assist  the  construction,  the 
proper  conclusion  may  be  that  the  donee  is  to  take  subject 
only  to  the  partial  trusts  declared.  Conningham  v.  Mellish, 
Prec.  Ch.  31 ;  Eq.  Ab.  273,  pi.  8 ;  2  Vern.  247  ;  Hvghes  v. 
Evans,  13  Sim.  496 ;  Williams  v.  Itoherts,  4  Jur.  N.  S.  18  ;  27 
L.  J.  Ch.  177  ;  Croome  v.  Croome,  59  L.  T.  582 ;  61  L.  T.  814. 

Words  indicating  an  intention  that  the  donee  is  to  take 
beneficially,  such  as  for  his  own  use  and  benefit,  or  abso- 
lutely (a),  are  of  course  of  gi*eat  weight  in  rebutting  a  trust ;  but 
a  separate  use  added  to  a  gift  to  a  woman  (b)  does  not  neces- 
sarily prevent  her  from  taking  as  trustee.     Wood  v.  Cox,  2 
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M.  &  Cr.  684 ;  Irvine  v.  Sullivan,  8  Eq.  673  (a) ;  Stiihbs  v.  SargoUy  Chap.  XXXII. 
3  M.  &  Cr.  507  ;  In  re  Holy's  Trusts,  23  L.  R.  Ir.  130  (b). 

If  the  testator  does  not  use  language  clearly  imposing  a  Trust  inferred 
trust,  it  must  be  ascertained,  from  a  consideration  of  the  whole  ^^^^  ^^ 
will,  whether  an  imperative  obligation  was  intended   to   be 
imposed  or  not. 

There  is  a  long  list  of  cases  in  which  words  of  confidence, 
request,  desire,  and  the  like,  following  a  gift,  have  been 
construed  as  imposing  a  trust  on  the  legatee.  **In  some  of 
the  older  cases  obligations  were  inferred  from  language  which 
in  modern  times  would  be  thought  insufficient  to  justify  such 
an  inference  "  (per  Lindleif,  M.R.  ;  In  re  Williams,  (1897) 
2  Ch.  12,  p.  18) ;  and  the  modern  cases  appear  to  show  that 
such  words  will  prima  facie  not  create  a  trust. 

Thus  a  gift  followed  by  such  expressions  as  in  **full 
confidence,"  or  in  **  full  trust  and  confidence,"  or  **well 
knowing,"  or  the  expression  of  a  desire,  or  request,  or  wish 
that  the  legatee  will  dispose  of  the  property  in  accordance 
with  the  testator's  wishes,  or  even  in  a  certain  specified 
manner,  will  not  now  impose  a  trust  on  the  donee.  SteoAl  v. 
Mellor,  5  Ch.  D.  225  ;  In  re  Hntchinson  db  Tenant,  8  Ch.  D. 
541  ;  In  re  Adams  d  Kensington  Vestry,  27  Ch.  D.  394  ;  In  re 
Diggles  ;  Gregory  v.  Edmondson,  39  Ch.  D.  253  ;  Clancarty  v.  ' 
Clancarty,  31  L.  R.  Ir.  530  ;  In  re  Hamilton  ;  Trench  v. 
Hamilton,  (1895)  2  Ch.  370  ;  In  re  WiUiams  ;  Williams  v. 
Williams,  (1897)  2  Ch.  12 ;  Hill  v.  Hill,  (1897)  1  Q.  B.  483. 
Briggs  v.  Penny,  3  De  G.  &  S.  525 ;  3  Mac.  &  G.  546,  is  criticised 
in  Steail  v.  Mellor,  supra,  Curnick  v.  Tucker,  17  Eq.  820;  Le 
Marchant  v.  Le  Marchant,  18  Eq.  414,  were  not  approved  in 
In  re  Hutchinson  dj  Tenant,  supra. 

Such  cases  as  Ware  v.  Mallard,  21  L.  J.  Ch.  355  ;  16 
Jur.  492 ;  Gully  v.  Cregoe,  24  B.  185  ;  Shovelton  v.  Shovelton, 
32  B.  143,  are  not  easily  reconcilable  with  Webb  v.  Wools, 
2  Sim.  N.  S.  267 ;  and  their  authority  is  still  further 
diminished  by  the  more  recent  cases. 

In  the  older  cases  the  following  words  have  been  held 
sufficient  to  create  a  trust  : 

a.  Words   of    confidence,  such    as  **  trusting:"    Baker  v.  confidence. 

T.W.  p   F 
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Chap.  XXXII. 


Words  of 
request. 


Words  of 
advice. 


Trust  not 
created  by 
precatory 
words  if 
property  or 
objects  uncer- 
tain. 


Uncertainty 
as  to  what  is 
to  be  done, 


MoHley,  12  Jur.  740  ;  Irrine  v.  Sullivan,  8  Eq.  673  ;  **  con- 
fiding :  "  Gnffiths  v.  Evans,  5  B.  241  ;  ''  not  doubting  :  " 
Parsons  v.  Baker,  18  Ves.  476  ;  **  firm  conviction  :  "  Barnes  v. 
Grant,  2  Jur.  N.  S.  1127  ;  26  L.  J.  Ch.  92  ;  **  full  belief :  " 
Fordham  v.  Speight,  23  W.  R.  782. 

h.  Words  of  request  and  entreaty,  such  as  '*  entreat :  " 
Pre  cost  V.  Clarke,  2  Mad.  468 ;  **  require  and  entreat :  '*  Taylor 
V.  George,  2  V.  &  B.  378  ;  **  wish  and  request : "  Foley  v. 
Parry,  5  Sim.  138 ;  2  M.  &  K.  138 ;  **  dying  request :  "  Pierson 
V.  Garnet,  2  B.  C.  C.  38,  226  ;  **  request :  ''  Fade  v.  Fade,  5 
Mad.  118;  **beg:"  Corbet  v.  Corbet,  I.  R.  7  Eq.  466;  "dying 
wish:"  Godfrey  v.  Godfrey,  11  W.  R.  554;  "last  will:" 
Hinxman  v.  Poynder,  5  Sim,  646;  "wish  and  desire:" 
Liddard  v.  Liddard,  2  B.  226  :  see  Teasdule  v.  Braithwaite, 
5  Ch.  D.  630  ;    "  desire :  "  Harding  v.  Glyn,  1  Atk.  469. 

c.  Even  words  of  advice  and  recommendation,  such  as 
**  advise  :  "  Parker  v.  Bolton,  5  L.  J.  Ch.  98 ;  "  recommend :  " 
Tibbets  v.  Tibbets,  19  Ves.  656 ;  Jac.  317  ;  Horwood  v.  West, 
1  S.  &  St.  387 ;  Ford  v.  Fon-ler,  3  B.  146  ;  Malim  v.  Keighley, 
3  Ves.  Jun.  333,  529. 

Where  a  precatory  trust  was  established  in  favour  of  children, 
it  was  held  that  the  trustee  could  attach  a  separate  use  to  the 
shares  of  females.     Willis  v.  Kymer,  7  Ch.  D.  181. 

But  though  words  of  doubtful  meaning  may  impose  a  trust, 
it  is  clear  that  they  will  not  do  so  if  the  language  used  leaves 
it  uncertain  either  what  the  legatee  is  to  do,  or  what  property 
is  to  be  applied  in  doing  it,  or  in  whose  favour  the  application 
is  to  be  made. 

a.  Therefore  mere  expressions  of  a  desire  that  the  donee 
will  be  kind  to :  Buggins  v.  Yates,  9  Mod.  122 ;  8  Vin.  Ab. 
72,  pi.  27;  remember:  Bardsnell  v.  Bardsnell,  9  Sim.  219  ; 
consider:  Sale  v.  Moore,  1  Sim.  584  ;  deal  justly  by:  Pope  v. 
Ptrpe,  10  Sim.  1 ;  educate  and  provide  for :  Macnab  v.  Whit- 
bread,  17  B.  299  ;  Winch  v.  Brntton,  14  Sim.  379;  Fox  v.  Fox, 
27  B.  301 ;  Monin  v.  MornH,  19  L.  R.  Ir.  37  ;  take  care  of : 
In  re  Moore ;  Moore  v.  Rnrhe,  55  L.  J.  Ch.  418;  54  L.  T.  231 ; 
84  W.  R.  343 :  or  do  justice  to :  Ellis  v.  Ellis.  23  W.  R.  382, 
a  certain  class  of  persons,  will  raise  no  trust. 
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b.  Though  some  property  may  be  mentioned  out  of  which  Chap,  xxxn. 
the  trust  is  to  be  performed,  this  is  not  enough,  if  it  is  not  as  to  property ; 
clear  what  the  property  is;   as  if  the  donee  is  requested  to 

give  **  whatever  she  can  transfer  "  :  Flint  v.  Huffhes,  6  B.  342; 
or  the  bulk:  Palmer  v.  Slmmonds,  2  Dr.  221 ;  or  **  when  no 
longer  required  by  her"  :  MuHHoorie  Bank  v.  liaynor^  7  App. 
C.  321,  P.  C. ;  or  if  the  precatory  words  apply  not  only  to 
the  propei*ty  given  by  the  testator,  but  to  all  the  property  of 
the  legatee:  Eade  v.  EaAv,  5  Mad.  118;  Lechniere  v.  Latne, 
2  M.  &  K.  197;  Paniall  v.  ParnaU,  9  Ch.  D.  96,  see 
Kniffht  V.  Bouffhton,  3  B.  148;  11  CI.  &  F.  513:  or  only  to  so 
much  as  the  legatee  does  not  dispose  of.  Bland  v.  Bland, 
2  Cox,  349;  Wilson  v.  Major,  11  Ves.  205;  Pmhman  v. 
Filliter,  3  Ves.  7  ;  Cowman  v.  Harrison,  10  Ha.  234;  Green  v. 
Marsden,  1  Dr.  646;  see  In  re  Pounder,  56  L.  J.  Ch.  118. 

c.  If  the  donee  has  a  wide  discretion  as  to  the  objects  to  as  *»  objects, 
be  benefited,  so  that  it  is  uncertain  whom  the  testator  meant, 

the  Court  will  infer  that  precatory  words  were  not  intended  to 
create  an  imperative  trust.     Bernard  v.  Minshull,  Jo.  276,  287. 

Thus,  where  there  is  absolute  power  of  disposal,  with  a 
confidence  expressed,  that  the  donee  will  dispose  of  the 
property  according  to  the  testator's  wishes,  where  none  are 
expressed,  there  is  no  trust.  Reid  v.  Atkinson,  I.  R.  5  Eq. 
162,  373 ;  Crea(/h  v.  Murphif,  I.  R.  7  Eq.  182. 

Though  words  are  used,  such  as  **  family,"  **  relations," 
or  '*  heirs,"  to  which  the  Court  would  give  a  meaning  in  a 
direct  gift,  no  trust  will  be  implied  if  it  is  uncertain  what  the 
testator  meant  by  them.  Harland  v.  Tnqg,  1  B.  C.  C.  142 ; 
Wright  v.  Atkyns,  17  Ves.  255  ;  1  V.  &  B.  313 ;  19  Ves.  299 ; 
T.  &  R.  143 ;  Sug.  Prop.  388 ;  Williams  v.  Williams,  1  Sim. 
N.  S.  368 ;  Green  v.  Marsden,  1  Dr.  646 ;  Meredith  v.  Heneage, 
1  Sim.  542 ;  Greene  v.  Greene,  I.  R.  3  Eq.  90,  629. 

No  trust  will  be  implied  from  precatory  words : 

a.  Where  the  donee  may  at  his  discretion  apply  the  property  Precatory 

VrOTflR  TTI5LV 

to  other  purposes.     Lefrotj  v.  Flood,  4  Ir.  Ch.  1;   Curtis  v.  be  explained 
Rippon,  5  Mad.  434 ;  House  v.  House,  23  W.  R.  22 ;   Ex  paiie  ^.^  '''!*  ^ 

raise  a  crusb. 

Payne,  2  Y.  &  C.  Ex.  636. 

h.  Or  where  there  is  an  express  direction  that  the  donee's 
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Chap.  XXXII. 


Gift  to  parent 
for  benefit  of 
himself  and 
children. 


aift  to  be  at 
di8ix>Bal  of 
parent. 


When  i»arent 
takes  as 
trustee  with 
discretionary 
powers. 


When  parent 
trustee  only. 


absolute  interest  is  not  to  be  curtailed.     Htiskuson  v.  Bndife, 
15  Jur.  788;  Eaton  v.  Watts,  4  Eq.  151. 

c.  Where  the  precatory  words  are  stated  not  to  be  obliga- 
tory. Yotinff  V.  Martin,  2  Y.  &  C.  C.  582;  Shepherd  v.  Nottidge, 
2  J.  &  H.  766;  In  re  Bond;  Cole  v.  Haires,  4  Ch.  D.  238. 

d.  Or  where  the  donee  is  to  take  free  and  unfettered. 
Meredith  v.  Heneoffe,  1  Sim.  542  ;  10  Pr.  306  ;  Hot/  v.  Master, 
6  Sim.  568 ;  White  v.  Bri(j(js,  15  Sim.  33. 

The  decisions  upon  gifts  to  a  parent  for  the  benefit  of  himself 
and  his  children  run  into  fine  distinctions. 

It  may  be  that  the  parent  takes  absolutely,  or  that  he  takes 
subject  to  some  obligation  to  the  children,  or  that  he  and  the 
children  take  concurrent  interests,  or  that  the  parent  takes 
for  life  with  remainder  to  the  children  (see  ante,  p.  856),  or 
that  he  is  a  mere  trustee  for  the  children  and  takes  nothing 
beneficially. 

A  gift  to  the  testator's  widow  to  be  at  her  disposal  in  any 
way  she  may  think  best  for  the  benefit  of  herself  and  family 
imposes  no  trust  upon  the  widow.  The  widow  is  to  be  the 
judge  of  what  she  is  to  have  and  what  the  children  are  to 
have,  and  that  is  a  trust  which  the  Court  will  not  execute. 
Ijamhe  v.  Eames,  6  Ch.  597,  where  Crockett  v.  Crockett,  2  Ph. 
558,  is  considered  ;  M'AUnden  v.  M'Alinden,  I.  B.  11  Eq.  219 ; 
Mornn  v.  Morrin,  19  L.  R.  Jr.  37 ;  see  Webb  v.  Wools,  2  Sim. 
N.  S.  267. 

On  the  other  hand,  the  gift  may  be  so  expressed  as  to  impose 
on  the  parent  some  trust  for  the  benefit  of  the  children,  though 
he  may  have  a  discretion  as  to  the  interest  which  the  children 
are  to  take.  liaikes  v.  Ward,  1  Ha.  445 ;  Conolh/  v.  Farrell^ 
8  B.  347 ;  Woods  v.  Woods,  1  M.  &  Cr.  401  ;  (iodfrei/  v. 
Godfreif,  2  N.  B.  16;  11  W.  B.  554;  Hart  v.  Tribe,  82  B.  279; 
1  D.  J.  &  S.  418 ;  Bibbij  v.  Thompson,  32  B.  646  ;  In  re  IIalif» 
Trusts,  28  L.  B.  Ir.  130. 

Or  the  parent  may  take  for  life  with  power  to  appoint  to  the 
children.  Evans  v.  Evans,  12  W.  B.  508 ;  Talbot  v.  (/SuUivan, 
6  L.  B.  Ir.  302 ;  see  In  re  Ilae,  1  L.  B.  Ir.  174. 

Again,  the  parent  may  take  merely  as  a  trustee  for  his 
children.     If,  for  instance,  the  gift  is  to  the   parent  to  be 
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disposed  of  among  the  children,  or  to  be  appropriated  for  the  ^^^P-  xxxii. 
children,  or  similar  expressions.    Blakeneii  v.  Blakenet/,  6  Sim. 
52;   Wetherell  v.   Wilson,  1  Kee.  80;  Pilcher   v.  Randall,   9 
W.  E.  251 ;  In  re  Roper's  Trusts,  11  Ch.  D.  272 ;  40  L.  T.  97 ; 
In  re  Holy's  Tnists,  23  L.  R.  Jr.  130. 

When  the  gift  is  to  the  parent  for  the  maintenance  of  the  Gift  for 
children,  if  the  maintenance  of  the  children  can  be  looked 
upon  as  the  motive  of  the  gift,  the  parent  takes  absolutely. 
Brmvn  v.  Casamajor,  4  Ves.  498 ;  Hammond  v.  Neame,  1  Sw. 
35  (a  strong  case);  Bond  v.  Dickinson,  33  L.  T.  221;  see 
Briggs  v.  Sharp,  20  Eq.  317,  and  cases  cited  supra. 

Again,  the  gift  may  be  so  expressed  as  to  entitle  the  parent  GHft  subject  to 
to  the  gift  subject  to  the  obligation  of  maintaining  the  children  maintain, 
so  far  as  they  require  it. 

This  is  the  case  if  the  gift  is  to  the  testator's  widow  for  her 
use  and  benefit  and  for  the  maintenance  of  his  children,  or  to 
her  subject  to  the  obligation  of  maintaining  the  children. 

In  such  cases  the  Court  will  not  interfere  with  the  parent's 
discretion  so  long  as  it  is  honestly  exercised.  But  it  will,  if 
necessary,  administer  the  trust  and  direct  an  inquiry  to  bring 
out  the  facts. 

If  the  will  does  not  impose  a  limit,  maintenance  may  be 
allowed  to  a  child  requiring  it  who  has  attained  twenty-one, 
and  also  to  a  married  daughter.  Costabadie  v.  Costahadxe,  6 
Ha.  410;  Lonrpnore  v.  Elcnm,  2  Y.  &  C.  C.  363;  Conolly  v. 
Farrell,  8  B.  347  ;  Carr  v.  Lirimj,  28  B.  654 ;  33  B.  474  : 
Scott  V.  Key,  35  B.  291  ;  Berry  v.  Briant,  2  Dr.  &  S.  1 ;  In  re 
Booth  ;  Booth  V.  Booth,  (1894)  2  Ch.  282  ;  In  re  G.,  (1899) 
1  Ch.  719 ;  see  Camden  v.  Benson,  4  L.  J.  N.  S.  256 ;  and 
Bowden  v.  Laing,  14  Sim.  113,  where  a  married  daughter  was 
held  not  entitled  to  maintenance. 

A  mother  living  in  adultery,  though  she  supports  her 
children,  will  not  be  considered  as  properly  performing  the 
obligation  cast  upon  her  by  the  will,  and  the  Court  will  in  such 
a  case  administer  the  fund.  Castle  v.  Castle,  1  De  G.  &  J. 
532  ;  In  re  (}.,  supra. 

Where   the  interest  upon   legacies    given    to    children    is  ^>^*»  ^  ^^^ 
directed  to  be  paid  to  their  parents,  and  applied  by  them  for  applied  for 
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the  main- 
tenance of  his 
children. 


Chap.  XXXII.  their  maintenance,  the  parents  take  subject  to  no  account. 

Hammond  v.  Neame,  1  Sw.  35 ;  Berkeley  v.  Sxvinhiirne,  6 
Sim.  618  ;  Hadow  v.  Hadow,  9  Sim.  438  ;  Browne  v.  Paull,  1 
Sim.  N.  S.  92. 

And  a  gift  to  the  parent  for  the  benefit  or  maintenance  of 
himself  and  his  children  may  be  paid  to  the  parent.  Cooper 
V.  Thorntouy  3  B.  C.  C.  96,  186;  Bobinson  v.  Tickell,  8 
Yes.  142 ;  AV  Bohertson's  Tnist,  6  W.  E.  405. 


Legacy  to  a 
legatee  to  be 
applied  in  a 
particular 
way  for  the 
benefit  of  the 
legatee. 


Dibtinction 
where  the 
puqMMse  is  not 


VI.  Legacies  given  to  Benefit  a  Legatee  in  a 

PARTICULAR   WAY. 

1.  A  legacy  given  to  a  person  for  a  particular  purpose  for 
the  benefit  of  the  legatee,  as  to  bind  him  apprentice  (a)  ;  to 
purchase  a  house  (h) ;  to  establish  a  business  (c)  ;  to  purchase 
a  conxmission  (d)  ;  to  pay  oflf  a  mortgage  {e)  ;  to  carry  on  mines 
which  the  testator  sells  (./'),  is  good  though  the  purpose  fails 
or  becomes  incapable  of  execution.  Barlow  v.  Grant,  1 
Vern.  255;  Nerill  v.  Nerilly  2  Vern.  431;  Barton  v.  Cooke, 
5  Yes.  462  (a)  ;  Kno.v  v.  Hotham,  15  Sim.  82  {b)  ;  Gough  v. 
Bnlt,  16  Sim.  45  (c)  ;  Leche  v.  Lord  Kilmoreij,  T.  &  E.  207 ; 
Cope  V.  Wilmot,  1  Coll.  396  ;  Palmer  v.  Fhmer,  13  Eq,  260  (rf) ; 
Lockhart  v.  Hardy,  9  B.  379  ;  Adama  v.  Lopdell,  26  L.  R.  Jr. 
311  (e);  Parsons  v.  Coke,  6  W.  E.  715  (/). 

Under  a  trust  to  lay  out  5,000/.  in  planting  trees  on  a  settled 
estate,  the  5,000/.  was  held  to  belong  to  the  owners  of  the 
estate.  In  re  Bowes ;  Karl  Strathmore  v.  Vane,  (1896)  1 
Ch.  507. 

And  the  interest  of  a  fund  directed  to  be  set  aside  to  pay  the 
rent  of  leaseholds  settled  by  the  will,  which  had  to  be  sold,  was 
held  payable  to  the  person  who  would  have  been  tenant  for 
life  of  the  leaseholds.  Karl  of  Lonsdale  v.  Countess  or 
Berchtoldt,  3  K.  &  J.  185. 

The  legacy  will  not  be  cut  down  to  the  amount  actually 
required  for  the  named  purpose,  unless  the  surplus,  after 
satisfying  that  purpose,  is  expressly  given  over.  In  re  Lee's 
Trusts,  I.  E.  10  Eq.  157. 

2.  If  the  purpose  for  which  the  money  is  given  is  not  merely 
the  benefit  of  the  legatee,  but  also  the  gratification  of  some 
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wish  of  the  testator,  the  question  is,  which  is  the   primary  Chap,  xxxii. 
object.     lie  Skinner's  Ti^usty  1  J.  &  H.  102.  merely  the 

benefit  of 
the  legatee. 

VII.  Discretionary  Trusts. 

1.  A  gift  to  trustees  upon   trust  to  dispose  of  the  same  Discretion 
as  they  think  fit  is  too  uncertain  to  be  carried  out  by  the  is  void. 
Court,  and  is  therefore  void.      Fowler  v.  Garlike,  1  B.  &  M. 

232  ;  Ellis  v.  Selby,  1  M*  &  Cr.  294  ;  Yeaj)  Cheah  Neo  v.  Ong 
Cheng  Neo,  L.  E.  6  P.  C.  381  ;  Fenton  v.  Nevin,  31  L.  R.  Ir. 
478  ;  see  Gibbs  v.  Ramsey,  2  V.  &  B.  294. 

2.  If  a  discretion  is  given  to  trustees  to  apply  a  fund  for  the  Wide  discre- 
benefit  of  an  individual,  and  the  mode  of  application  is  so  wide  beneHt  of  an 
as  to  lead  to  the  inference  that  the  primary  object  was  to  »"^*^^"*^- 
benefit  the  individual,  he  may  be  entitled  to  the  fund,  though 

the  trustees  do  not  exercise  their  discretion,  or  the  individual 
to  be  benefited  dies  before  they  can  do  so.  This  may  be  the 
case,  even  if  there  is  a  gift  over  of  so  much  as  is  not  applied. 
Gmigh  v.  Bult,  16  Sim.  45  ;  Gude  v.  Worthington,  3  De  G.  & 
S.  389  ;  In  re  Johnston  ;    Mills  v.  \Johnston,  (1894)  3  Ch.  204. 

3.  In   some  cases   upon   informal  wills  a  power  given  to  Discretion 
trustees  to  apply  a  sum  for  a  legatee  in  a  particular  way  has  jK)wer  or 
been  held  equivalent  to  a  power  of  advancement,  under  which  *  ^a^cement. 
a  legatee  cannot  claim  anything  not  wanted  for  the  purpose. 

Lewis  v.  Lewis,  1  Cox,  162 ;  Robinson  v.  Cleator,  15  Ves.  626 ; 
Cooper  V.  Mantell,  22  B.  231 ;  L\  re  Ward's  Trusts,  7  Ch.  726. 

4.  Testators  sometimes  desire  that  a  fund  shall  be  applied  intention  to 

*■  *-  secure  the 

only  for  the  personal  benefit  of  the  legatee,  so  that  it  cannot  personal 
be  alienated  by  him  or  taken  by  his  creditors.  This  object  legatee. 
can  be  attained  by  means  of  a  discretionary  trust.  If  the 
trust  is  properly  penned,  the  legatee  will  be  entitled  only  to  so 
much  as  the  trustees  in  their  discretion  think  fit  to  apply  for 
the  purpose  mentioned  by  the  testator.  If  the  trustees  refuse 
to  exercise  their  discretion,  or  do  not  exercise  it  fairly,  the 
Court  will  inquire  how  much  ought  to  be  applied. 

Thus  a  trust  to  apply  the  whole  or  any  part  of  the  income 
or  capital  of  a  fund  for  the  maintenance  of  A.  does  not  entitle 
him  to  more  than  is  required  for  the  purpose,  and  if  the  fund 
is  reversionary,  and  A.  dies  before  it  falls  into  possession,  his 


440 


ABSOLUTE    INTERESTS   IN    PERSONALTY. 


Chap.  XXZII. 


Protected 
life  interests. 


Income  to  be 
applied  for 
benefit  of  one 
object. 


Discretion 
to  apply 
income  for 
one  or  more 
persons. 


Income  to  be 
applied  for 
benefit  of  a 
class. 


legal  personal  representatives  are  not  entitled  to  anything. 
In  re  Sanderson's  Trust,  3  K.  &  J.  497  ;  Re  Stanger  ; 
Moorsom  v.  Tate,  64  L.  T.  698;  60  L.  J.  Ch.  826;  89 
W.  R.  455. 

5.  Questions  of  a  similar  kind  arise  upon  protected  life 
interests,  where  income  payable  to  a  tenant  for  life  is  given  to 
trustees  upon  a  discretionary  trust  in  the  event  of  alienation 
by,  or  bankruptcy  of  the  tenant  for  life. 

a.  If  there  is  a  trust  to  apply  the  income  of  property 
for  the  maintenance  and  support  of  one  person,  and  the 
trustees  have  only  a  discretion  as  to  the  mode  of  application 
but  cannot  deprive  the  beneficiary  of  any  part  of  the  income, 
the  income  passes  to  his  alienee  or  trustee  in  bankruptcy. 
Green  v.  Spicer,  1  R.  &  M.  395  ;  Yoitngh unhand  v.  (risborne, 
1  Coll.  400. 

b.  Where,  under  a  similar  trust,  the  trustees  have  a  discre- 
tion to  accumulate  the  whole  or  part  of  the  income  for  the 
benefit  of  persons  other  than  the  original  beneficiary,  the 
income  does  not  pass  to  his  alienee  or  trustee  in  bankruptcy. 
Snouden  v.  Dales,  6  Sim.  524;  Twopent/  v.  PeyUm,  10  Sim. 
487  ;  Re  Bullock ;  Good  v.  Lickorish,  60  L.  J.  Ch.  841  ; 
64  L.  T.  736 ;  39  W.  R.  472. 

But  in  such  a  case,  if  the  trustees  pay  or  deliver  money 
or  goods  to  the  beneficiary,  or  appropriate  money  or  goods 
to  be  paid  or  delivered  to  him,  the  money  or  goods  pass 
to  his  alienee.  In  re  Coleman  ;  Henrif  v.  Strong,  89  Ch.  D. 
443 ;  Re  Neil ;  Hemming  v.  Neil,  62  L.  T.  649  ;  see  In  re 
Ashby ;  E.r  parte  Wreford,  (1892)  1  Q.  B.  872. 

c.  Where  there  is  a  trust  for  the  benefit  of  a  class,  no 
member  of  which  can  be  excluded  from  the  benefits  of  the 
trust,  so  much  of  the  income  as  is  properly  applicable  for  the 
benefit  of  any  member  goes  to  his  alienee.  Thus,  where 
there  is  a  trust  for  the  maintenance  and  support  of  A., 
his  wife  and  children,  and  A.  alienates  his  interest,  either 
before  the  trust  arises  or  during  its  continuance,  A.'s  alienee 
will  be  entitled  to  so  much  of  the  income  as  is  not  required 
for  the  maintenance  and  support  of  A.'s  wife  and  children. 
Page  v.   Way,  3  B.  20 ;    Kearsley  v.   Woodcock,  3  Ha.  185 ; 
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Wallace  v.  Anderson,  16  B.  583.  Godd^.n  v.  CrowhuvHt  (10  Chap 
Sim.  642)  went  too  far  in  giving  nothing  to  the  assignee 
in  bankruptcy ;  Rippon  v.  NoHon  (2  B.  68)  is  wrong ;  see 
In  re  Colenian,  39  Ch.  D.  443,  p.  448. 

d.  But  where  a  trust  for  the  benefit  of  a  class  is  exclusive,  Power  of 
SO  that  the  trustees  are  not  bound   to  employ  any  part  of  among 
the  income  for  the  benefit  of  any  one  member,  so  much  ^®a"ciAf«. 
only  of  the  income  goes  to  the  alienee  of  a  member  as  the 
trustees   pay  or   appropriate   for  payment    to    him.     In    re 
Coleman,   supra,      A   trust   for  the   maintenance   of   A.,   his 
wife   and   children,  or   any  of  them,  is   an   exclusive  trust 
within  this  rule.     Ijord  v.  Bunn,  2  Y.  &  C.  C.  98 ;  Holmes 
V.    Penney,   8   K.    &   J.   90 ;    Re    Neil ;    Hemming   v.    Neil, 
62  L.  T.  649. 

6.  Where   trustees   have   a   discretionary  power    enabling  Dumtionof 
them  to  defeat  a  previous  vested   gift,  the   discretion  may    *^'^^*®"- 
be  exercised    after    the    alienation    or    bankruptcy   of    the 
beneficiary,   although,   if    it    is   not    exercised,   an   absolute 
interest  in  the  property  would   pass  to  the  alienee.     Coe's 

Trust,  4  K.  &  J.  199;  Chambers  v.  Smith,  8  App.  C.  795. 

7.  Where  a  discretionary  trust  arises  upon  alienation,  the  Time  from 
discretionary  trust  does  not  affect  income  which  has  become  ^retionaiy 
due  before  alienation,  or  is  in  the  hands  of  the  trustees  ready  *"»»*  ^^^^ 

effect. 

for  application  before  that  time.     In  re  Sampson  ;  Sampson  v. 
.Sampson,  (1896)  1  Ch.  630. 
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CHAPTER   XXXIII. 


GIFTS    OF    ANNUITIES. 


I.  Characteristics  of  Annuities. 


Chap. 


Annuity  and 

rent-charge 

distinguished. 


Annuity 
charged  on 
land. 


Charge  on 
reversion. 


Rent-charge 
does  not  abate 
if  some  of  the 
land  taken 
by  title 
paramount. 


An  annuity  charged  upon  lands  devised  in  fee  is  a  legal  rent- 
charge,  even  though  it  may  be  given  to  a  person,  his  executors 
and  administrators.  Ramsay  v.  Thomcfatej  16  Sim.  575  ;  see 
Martin  v.  Haynes,  29  L.  R.  Ir.  416. 

A  gift  of  a  rent-charge  without  more  charges  all  the  testator's 
lands.    Ex  parte  McThmal,  5  Jur.  N.  S.  558. 

A  gift  of  an  annuity  followed  by  a  direction  that  it  is  to  be  a 
charge  on  certain  land  makes  it  a  charge  on  that  land  only, 
and  the  personalty  is  not  liable.  Lomax  v.  Lomax,  16  B.  290 ; 
Shipperdmni  v.  Tower,  1  Y.  &  C.  C.  441 ;  Patching  v.  Bamett, 
51  L.  J.  Ch.  74  ;  Buckley  v.  Buckley,  19  L.  R.  Ir.  544 ;  Greer 
V.  Wanng,  (1896)  1  Ir.  427. 

In  such  a  case  a  right  to  distrain  is  attached  to  the  annuity 
by  statute  4  Geo.  II.  c.  28,  s.  5.  Buttery  v.  Robinson,  3  Bing. 
392;  Sollory  v.  Learer,9Eq.  22;  Kelsey  v.  Kelsey,  17  Eq.  496; 
and  see  the  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41,  s.  44). 

An  annuity  may  be  given  so  as  to  be  a  charge  only  upon  a 
reversion,  though  it  is  to  commence  from  the  testator's  death. 
Jackson  v.  Hamilton,  9  Ir.  Eq.  430;  3  J.  &  Lat.  702;  In  re 
WilliamH,  64  L.  J.  Ch.  349. 

If  a  rent-charge  is  given  charged  upon  certain  land  devised 
by  the  will,  and  it  turns  out  that  part  of  the  land  did  not 
belong  to  the  testator,  the  devisee  of  the  rest  must  bear  the 
whole  rent-charge.  The  rent-charge  does  not  abate  in  propor- 
tion to  the  diminished  value  of  the  land.  Roche  v.  Jordan, 
(1896)  1  Ir.  494,  not  following  Jackson  v.  Hamilton,  9  Ir.  Eq. 
430  ;  3  J.  &  Lat.  702. 
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But  if  A.  upon  a  grant  of  land  to  B.  reserves  to  himself  a        c^ap- 

xxxm. 
rent-charge,  and  B.  is  evicted  from  part  of  the  land,  the  rent-  — 


charge  will  be  apportioned.  Hartley  v.MaddotkH,  (1899)  2Ch.  199. 

Where  property  is  given  subject  to  an  annuity,  the  annuitant  Security  for 
is  not  entitled  to  have  the  property  sold  and  secured  as  long  as  *"""*  ^* 
the  annuity  is  properly  paid.     lie  Potter ;  Potter  v.  Potter, 
50  L.  T.  8 ;  In  re  Parri/  ;  Scott  v.  Leak,  42  Ch.  D.  670. 

An  annuitant  whose  annuity  is  charged  upon  the  income  of 
the  residuary  estate  is  entitled  to  have  a  sufficient  sum  set 
aside  in  2i  per  cent,  consols  to  secure  the  annuity,  and 
subject  to  that  the  residue  will  be  distributed.  Harbin  v. 
Master  man,  (1896)  1  Ch.  351. 

Arrears  of  an  annuity  charged  on  the  corpus  of  land  and  Raising 
arrears  of  a  simple  rent-charge  may  be  raised  by  mortgage  or  ^*"  ^ 
sale  of  the  land.     Cupit  v.  Jackson,   18  Pr.  371 ;  Graves  v.  "^o^gage. 
Hicks,  11  Sim.  536,  551 ;   Mliite  v.  James,  26  B.  191 ;  Scottish 
Widoivs'   Fund   v.    Craig,   20   Ch.    D.    208;   In    re   Tuckers- 
Tucker  v.    Tucker,    (1893)    2  Ch.  323;  Hambro   v.  Hambro, 
(1894)  2  Ch.  564 ;  In  re  Owen,  43  W.  R.  56. 

In  Sollon/  V.   Leaver  it  was  held  that  an  annuitant  whose  R'gh*  to 
annuity  had  fallen  into  arrear  was  not  entitled  to  a   receiver, 
on  the  ground  that  he  had  a  sufficient  remedy  by  distress. 
A  receiver  would,  however,  probably  now  be  appointed  in  such 
a  case  under  sect.  25  (8)  of  the  Judicature  Act,  1873. 

An  annuitant  cannot  claim  against  the  devisee  in  possession  Account  of 

back  rents. 

an  account  of  back  rents  accrued  before  a  receiver  was 
appointed.  Garjitt  v.  Allen,  37  Ch.  D.  48  ;  see  ///  re  Marquis 
of  Anglesea ;  Paget  v.  Anglcsea,  17  Eq.  283. 

An  annuitant  whose  annuity  is  charged  upon  freeholds  and  R'g^t  ^ 
residue  is  entitled  to  have  the  estate  administered  in  order  to 
ascertain  the  residue.     Wollaston  v.  Wollaston,  7  Ch.  D.  58. 

A  rent-charge,  though  charged  upon  realty  and  personalty, 
will  be  looked  upon  as  issuing  out  of  the  realty  alone.  Butt's 
Case,  7  Rep.  23a  ;  Co.  Litt.  147a ;  liichardson  v.  Nixon,  7  Ir. 
Eq.  620 ;  Sollon/  v.  Leaver,  9  Eq.  22. 

The  rule  in  Shellcj/'H  Case  and  the  other  technical  rules  of  The  rule  in 
construction  apply  to  the  limitations  of  a  rent-charge.      Drew  applies  to 
V.  Barri/,  I.  E.  7  Eq.  413  ;  8  ib.  260.  rent-charges. 
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Chap. 

xxxni. 


Annuity  to  A. 
and  his  heirs. 


Annuities  are 
not  within 
the  IStfUxUe 
de  Donis, 


Annuity 
given  to  a 
man  and  his 
heirs  remains 
])er8onalty 
except  for 
purposes  of 
devolution. 


Direction  to 
lay  out  sum 
in  purchase 
of  annuity. 


Direction  to 
purchase 
annuity  of 
certain 
amount. 


What 

provisions 

insufficient 


A  rent-charge  is  entailable,  but  if  an  estate  tail  is  created  in 
a  rent-charge,  and  no  remainder  in  fee  is  limited,  the  tenant  in 
tail  cannot  create  more  than  a  base  fee.  Co.  Litt.  298a,  note  2  ; 
Chaplin  v.  Chaplin,  3  P.  W.  229. 

An  annuity,  given  out  of  personal  assets,  if  given  with  words 
of  inheritance,  will  devolve  like  real  estate. 

Such  an  annuity,  however,  not  being  within  the  Statute  de 
Donin,  cannot  be  entailed.  A  devise,  therefore,  of  a  personal 
annuity  to  A.  and  the  heirs  of  his  body,  gives  A.  a  fee  simple 
conditional.  Earl  of  Stafford  v.  Buckley,  2  Ves.  Sen.  170 ; 
Turner  v.  Turner,  Amb.  776 ;  1  B.  C.  C.  316. 

But  an  annuity,  though  given  with  words  of  inheritance,  is, 
for  all  other  purposes  than  descent,  personalty.  Earl  of  Stafford 
V.  BucJdey,  2  Ves.  Sen.  170 ;  Lady  Holderness  v.  Lord  Car- 
marthen, 1  B.  C.  C.  377;  Auhin  v.  Daly,  4  B.  &  Aid.  59; 
Radhurn  v.  Jerris,  3  B.  450. 

And  an  annuity  charged  upon  real  and  personal  estate,  but 
given  without  words  of  limitation  appropriate  to  realty,  is 
personal  estate.  Taylor  v.  Martindale,  12  Sim.  158 ;  Parsons 
V.  Parsons,  8  Eq.  260 ;  Joynt  v.  Richards,  11  L.  E.  Ir.  278 ; 
see  Martin  v.  Haynes,  29  L.  E.  Ir.  416. 

A  direction  to  lay  out  a  specified  sum  in  the  purchase  of  an 
annuity  for  the  life  of  A.  vests  that  sum  in  the  annuitant, 
whether  the  annuity  is  in  possession  or  reversion.  Yates  v. 
CompUm,  2  P  W.  308  ;  Barnes  v.  Rowley,  3  Ves.  305  ;  Bayley 
V.  Bishop,  9  Ves.  6;  Palmer  v.  Craufurd,  3  Sw.  482;  see 
Smith  V.  Kiny,  1  Euss.  363. 

So  if  there  is  a  direction  to  purchase  a  Government  annuity 
of  a  given  amount,  the  annuitant  is  entitled  to  the  purchase- 
money,  though  he  may  die  before  the  time  when  the  annuity 
was  to  be  purchased.  Dawson  v.  Hearn,  1  E.  &  M.  606  ;  Ford 
V.  Batley,  17  B.  303  ;  see  In  re  Mabhett ;  Pitman  v.  Holhorrow, 
(1891)  1  Ch.  707. 

If  the  annuitant  was  a  married  woman  with  a  restraint  on 
anticipation,  the  purchase-money  nevertheless  belongs  to  her 
estate.     In  re  Ross ;  Ashton  v.  Ross,  (1900)  1  Ch.  162. 

The  annuitant  is  entitled  to  the  fund  though  there  may  be 
a  direction  that  he  is  not  to  be  allowed  to  accept  the  value  of 
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the  annuity  (a) ;  though  the  trustees  are  empowered  to  apply        ^*P- 

the  annuity   for  the   benefit  of  the  annuitant  if  incapaci- 

tated  {b) ;  though  there  is  a  restraint  upon  anticipation  where  J^nufumt 
the  annuitant  is  not  a  married  woman  (r).     Stokes  v.  Cheek\  ^^^^^^^ 
28  B.  620  (a) ;  Re  Browne' h  Will,  27  B.  324  (h) ;  Woodmeston  v. 
Walker,  2  R.  &  M.  197  (c) ;  see  Messeena  v.  Carr,  9  Eq.  260. 

Where  annuities  were  given  charged  on  land  which,  subject 
to  the  annuities,  was  devised  on  trust  for  sale  with  a  direction 
that  the  trustees  might  purchase  annuities  for  the  annuitants, 
the  purchase-money  to  be  a  first  charge  on  the  proceeds  of 
sale  of  the  estates  on  which  the  annuities  were  charged,  it 
was  held  that  the  representatives  of  an  annuitant  who  died 
before  the  sale  of  the  land  was  completed  were  not  entitled  to 
the  purchase  price  of  the  annuity.  In  re  Mal)bett ;  Pitman  v. 
Holborrow,  (1891)  1  Ch.  707. 

If  an  annuity  is  to  be  bought  in  the  name  of  the  annuitant,  Direction  to 
a  direction  that  it  is  to  cease  on  alienation  is  inconsistent  with  in  name  of 
the  absolute  ownership  previously  conferred,  and  the  annuitant  *"'*»*^*^** 
may  take  the  purchase-money.     Hunt  FonUton  v.  Furber,  3 
Ch.  D.  285  ;    In    re  Mai)bett ;    Pitman  v.  Holborroic,    (1891) 
1  Ch.  707. 

If  the  trustees  are  to  buy  the  annuity  in  their  own  names  Annuity  to 
and  to  pay  the  same  to  the  annuitant,  and  there  is  a  direction  names  of 
that  it  is  to  fall  into  residue  if  the  annuitant  assigns  it,  the  *™^*®®*'- 
annuitant  is  not  entitled  to  the  purchase-money,  even  though 
he  may  die  before  the  annuity  is  purchased  without  having 
assigned.     Power  v.  Haijne,  8  Eq.  362;    Hatton  v.  Mai/,  3 
Ch.  D.  148 ;  In  re  Draper,  57  L.  J.  Ch.  942 ;  58  L.  T.  942 ;  36 
W.  R.  783  ;  Day  v.  Day,  1  Dr.  569,  better  reported  22  L.  J.  Ch. 
878;  17  Jur.  586,  in  which  the  contrary  was  held,  has  not 
been  followed. 

In  the  case  of  a  gift  of  an  annuity  with  a  direction  to  set  Annuitant  is 
apart  a  fund  to  secure  it,  it  is  clear  that  the  annuitant  is  not  to  the  value 
entitled  to  have  the  annuity  valued  and  the  value  paid  to  him.  ""^  ^^^  *''°'***^' 
Wright  v.  Callender,  2  D.  M.  &  G.  652  ;    Miner  v.  Baldwin, 
1  Sm.  &  G.  522.  ^  ^  .   ^ 

Deficient 

If,  however,  the  testator's  estate  is  being  administered  by  the  estate  under 
Court  and  j)roves  insufficient  to  pay  the  legacies  and  annuities  tion. 
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given,  80  that  an  abatement  is  necessary,  a  value  will  be  put 
upon  the  annuities  as  from  the  testator's  death,  and  the  annui- 
tant or  his  representatives  will  be  entitled  to  the  valued  amount 
after  abatement.  Wvoiujhton  v.  Cnlquhonn,  1  De  G.  &  S.  357 ; 
Carr  v.  Iiif/lebi/,  ih,  362 ;  L(m(i  v.  Hiufhes,  ib,  364. 

This  principle  applies  only  where  the  estate  is  being 
administered.     In  re  Xicholson's  Estate y  I.  E.  11  Eq.  177. 

It  has  been  applied  to  an  annuity  determinable  on  alienation. 
In  re  Sinclair ;  Allen  v.  Sinclair,  (1897)  1  Ch.  921,  not  following 
Carr  v.  Inglehi/,  supra  ;  (iratrix  v.  Chambers,  2  Giff.  321. 

It  has  also  been  applied  to  an  annuity  given  to  a  married 
woman  with  a  restraint  on  anticipation.  In  re  Ross  ;  Ash  ton 
v.  Ross,  (1900)  1  Ch.  162. 

If  the  annuity  is  charged  upon  corpus,  the  tenant  for  life  of 
the  corpus  is  not  entitled  to  have  the  annuity  valued  and  the 
amount  paid  out  of  corpus ;  but  sufficient  portions  of  the  corpus 
must  be  sold  from  time  to  time  to  satisfy  the  annuity.  In  re 
Grant ;   Walker  v.  Martineau,  31  W.  R.  703. 


Annuity 
created  de 
novo  is  for 
life. 


Rule  as  to 
annuity  given 
by  will. 


II.  The    Duration    of    Gifts    of    Annuities    and 

Annual   Sums. 

1.  Annuities  whether  for  life  or  perpetual : 

a.  When  an  annuity  is  given  to  a  person  without  more,  the 
question  arises,  whether  it  w^as  meant  to  be  for  life  only,  or 
perpetual;  and  this  point,  in  the  case  of  annuities  created  de 
noro,  is  unaffected  bv  sect.  28  of  the  Wills  Act.  Nicholls  v. 
Hawhes,  10  Ha.  342. 

In  the  case  of  a  deed,  it  has  been  decided,  that  a  grant  of  an 
annuity  given  without  words  of  limitation  and  charged  upon 
freeholds,  gives  a  life  interest.  The  same  rule  applies  if  the 
annuity  is  charged  on  freeholds  and  chattels  real.  Butt*s  Case, 
7  Eep.  23a  ;  ///  re  (Oilman's  Estate,  I.  R.  10  Eq.  92. 

Whether  a  grant  of  an  annuity  without  words  of  limitation 
charged  upon  a  chattel  interest  would  endure  beyond  the  life 
of  the  annuitant,  if  he  dies  during  the  term,  is  doubtful. 
Cases  supra. 

In  the  case  of  wills  the  gift  of  an  annuity  or  annual  sum 
to  A.  or  A.  for  life  and  then  to  B.,  or  to  several  persons 
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successively  for  life  and  then  to  their  children  or  to  a  person  t^S;* 
or  his  descendants,  gives  the  beneficiaries  m  each  case  interests 
for  their  lives  only.  Bleivitt  v.  Roberts,  10  Sim.  491 ;  Cr.  &  Ph. 
274;  Yates  v.  Modem,  3  Mac.  &  G.  582;  Lett  v.  RandaU,  2 
D.  F,  &  J.  388 ;  Blight  v.  Hartnoll,  19  Ch.  D.  294 ;  In  re 
Morgan;  Morgan  v.  Morgan,  (1893)  3  Ch.  222.  Bent  v. 
Cidlen,  6  Ch.  235  ;  Evans  v.  Walker,  3  Ch.  D.  211,  must  be 
considered  overruled. 

Thus  the  fact  that  the  annuity  is  charged  upon  freehold  Charge  upon 
property,  or  even  that  it  exhausts  the  whole  of  the  rents  and  holds. 
profits  of  the  freehold  property,  and  that  the  testator  shows 
upon  the  face  of  his  will  that  he  is  aware  of  this,  will  not 
make  the  annuity  perpetual.  Manser gh  v.  Campbell,  3 
De  G.  &  J.  232;  Barden  v.  Meagher,  I.  R.  1  Eq.  246; 
Snlliran  v.  Gallyraith,  I.  R.  4  Eq.  582  ;  Whitten  v.  Hanlon, 
16  L.  R.  Ir.  298 ;  BU^jiht  v.  Hartnoll,  19  Ch.  D.  294. 

Similarly  the  fact  that  the  annuity  is  charged  upon  a  fund  Charge  upon 
or  given  out  of  the  income  of  a  fund  or  that  a  fund  is  given  fu^. 
upon  trust  to  pay  the  annuity  does  not  make  the  annuity 
perpetual.     Wilson  v.  Maddison,  2  Y.   &  C.  C.  372;  In  re 
Foster's  Estate,  23  L.  R.  Ir.  269 ;    In  re  Morgan ;  Morgan  v. 
Morgan,  (1893)  3  Ch.  222. 

b.  But  if  the  annuity  is  giveh  in  such  a  way  as  to  amount  y^^^^  annuity 

is  perpetual. 

to  a  gift  of  the  income  of  a  particular  fund  without  limit  of 
time,  or  as  a  gift  of  so  much  capital  as  will  produce  the 
annual  sum,  or  if  the  whole  estate  is  distributed  in  the  shape 
of  annual  sums,  the  annuity  or  annual  sums  will  be  perpetual. 
RawUngs  v.  Jennings,  13  Ves.  39 ;  Stokes  v.  Heron,  12 
CI.  &  F.  161 ;  Keir  v.  Middlesex  Hospital,  2  D.  M.  &  G. 
576 ;  Hill  v.  Rattey,  2  J.  &  H.  634 ;  Potter  v.  Bakei\  13  B. 
273 ;  15  B.  489 ;  Hicks  v.  Ross,  14  Eq.  141 ;  Engelhardt 
V.  Engelhardt,  26  W.  R.  853;  see  Wakeharn  v.  Memck,  37 
L.  J.  Ch.  45. 

And-  if  the  annuity  is  charged  upon  income  which  itself  Charge  upon 
continues  only  for  a  limited  time,  for  instance,  upon  the  rents    ®**^  ^ 
of  a  leasehold  property,  slight  indications  of  intention  are 
sufficient  to  show  that  it  was  to  last  during  the  currency  of 
the  lease.     Courtenay  v.  Gallagher,  5  Ir.  Ch.  154,  356. 
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Direction  to 
invest  to 
provide 
annuitv. 


Direction  to 

purchase 

annuitv. 


Direction  for 
cesser  or  sale 
at  a  certain 
time. 


Powers  of 
appointing 
the  annuity 
in  fee. 


Limitations 
inconsistent 
with  a  mere 
life  interest. 


Annuity 
given  for 
fixe<l  period 
for  main- 
tenance does 
not  determine 
with  minority. 


A  direction  to  invest  a  sura  in  Government  securities 
sufficient  to  produce  a  certain  annual  sum  for  a  beneficiary  (a), 
or  to  invest  sufficient  to  answer  the  following  annuities  (b), 
gives  only  life  annuities.  Re  Grove's  Trusts,  1  Giff.  74  (a) ;  Re 
Taber ;  Arnold  v.  Kayess,  46  L.  T.  805 ;  30  W.  E.  883 ;  51 
L.  J.  Ch.  721  (b) ;  see  Banks  v.  Braithwaite,  11  W.  R.  398 ;  32 
L.  J.  Ch.  35,  198. 

There  can  be  no  doubt  that  a  direction  to  purchase  an 
annuity  of  so  much  a  year  for  A.  is  a  direction  to  purchase 
a  life  annuity  only ;  but  in  some  cases  a  direction  to  purchase 
such  an  annuity  in  **the  British  funds,*'  or  **in  Government 
securities,*'  has  been  held  a  gift  of  so  much  Consols  as  would 
produce  the  annual  sum.  Keir  v.  Middlesex  Hospital,  2 
D.  M.  &  G.  576 ;  Ross  v.  Borer,  2  J.  &  H.  469. 

If  the  annuity  is  directed  to  cease  if  the  legatee  dies  without 
issue,  or  is  directed  not  to  be  sold  till  after  the  death  of  the 
legatee,  there  is  a  strong  argument  that  it  was  meant  to  be 
perpetual.  Hedges  v.  Harpur,  3  De  G.  &  J.  129 ;  Paicson  v. 
Pawson,  19  B.  146. 

Or  again,  if  the  legatee  has  a  power  of  appointing  the 
Annuity  in  words  that  would  authorise  the  appointment  of  a 
perpetual  annuity,  or  the  annuity  is  given  over  in  certain 
events  in  fee,  the  same  argument  arises.  Wright  v.  Wright, 
12  Jr.  Ch.  401 ;  Robinson  v.  Hunt,  4  B.  450. 

And  if  the  annuity,  being  given  to  several  persons  as 
tenants  in  common,  is  given  over  in  its  entirety  at  a  period 
when,  if  it  were  only  for  the  life  of  the  legatees,  it  might 
have  partially  determined,  it  will  be  perpetual,  as  it  would 
be  absurd  to  suppose  that  it  is  to  cease  upon  the  death 
of  a  prior  annuitant  and  to  revive  again  in  certain  events. 
Mansergh  v.  Campbell,  3  De  G.  &  J.  237  ;  Barden  v.  Meagher, 
I.  R.  1  Eq.  246. 

2.  Annuities  given  for  a  period  and  for  an  object : 

An  annuity  given  to  a  person  for  a  fixed  period  for  main- 
tenance is  not  determined  by  the  attainment  of  majority,  or 
by  death  before  that  period.  Savery  v.  Dyer  Amb.  139 ;  Badham 
V.  Mee,  1  R.  &  M.  631 ;  Longviore  v.  Elcum,  2  Y.  &  C.  C.  368; 
Lewes  v.  Lewes,  16  Sim.  266 ;  Attwood  v.  Al/ord,  L.  R.  2  Eq. 
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479 ;   In  re  Ord ;   Dickinson  v.  Dickinson,  9  Ch.  D.  667 ;    12       ,%?:^ 
Ch.  D.  22. 

This,  however,  does  not  apply  where  the  duration  of  the 
annuity  is  merely  the  duration  of  the  legal  estate ;  if,  for 
instance,  the  annuity  is  given  to  trustees  for  their  lives,  and 
the  life  of  the  longest  liver  of  them,  for  the  support  of  A. 
Ryan  v.  Keogh,  I.  R.  4  Eq.  357. 

The  gift  of  an  annual  sum  for  maintenance  and  education  Annuity  for 

.  .  maintenance 

is  not  to  be  limited  to  minority,  but  creates  a  life  interest,  and  ednca- 
Soames  v.  Martin,  10  Sim.  287 ;  WUkins  v.  Jodrell,  13  Ch.  D.   ^*'''*- 
564  ;  see  Frewen  v.  Hamilton,  47  L.  J.  Ch.  391 ;  In  re  Booth; 
Booth  v.  Booth,  (1894)  2  Ch.  282 ;  see  p.  418,  ante. 

In  Gardner  v.  Barker,  18  Jur.  508,  an  annuity  for  main- 
tenance and  education  was  limited  to  minority.  See  Foley  v. 
Parry,  2  M.  &  K.  188. 

A  gift  of  an  annuity  to  a  trustee,  so  long  as  he  should  continue  Annuity  to 
to  execute  the  ofl&ce  of  trustee  under  the  will,  or  for  his  trouble,  troubled  °'  '* 
ceases  with  the  active  trusts,  not  necessarily  with  a  judgment 
for  administration.  Baker  v.  Martin,  8  Sim.  25 ;  HvU  v. 
Christian,  17  Eq.  546;  M'Dernwt  v.  O' Conor,  I.  R.  10  Eq.  352; 
Clay  V.  Coles,  W.  N.  1880,  145 ;  Henrion  v.  Bonham,  Dru.  t. 
Sug.  476 ;  see  In  re  Muffett ;  Jones  v.  Mason,  56  L.  J.  Ch.  600 ; 
56  L.  T.  685. 

It  is  clear  that  a  gift  of  rents  and  profits  to  a  parent  during  Gift  to  a 
the  minority  of  a  child,  where  no  benefit  is  intended  for  the  thHIinOTity^ 
child,  will  go  to  the  representatives  of  the  parent  if  he  dies  of »» infant. 
during  the  minority.    Smith  v.  Havens,  Cro.  Eliz.  252 ;  Laxton 
V.  Eedle,  19  B.  821. 

On  the  other  hand,  if  the  child  dies  during  his  minority 
the  parent  will,  nevertheless,  be  entitled  to  the  rents  and 
profits  till  the  time  when  the  child,  if  living,  would  have 
attained  twenty-one,  if  the  object  of  the  gift  is  payment  of 
debts.  Carter  v.  Church,  1  Ch.  Ca.  118;  Boraston's  Case, 
8  Bep.  19a. 

And  it  would  seem  that  the  construction  would  be  the  same 
if  the  object  of  the  term  is  the  benefit  of  the  person  to  whom 
the  rents  and  profits  are  given  during  the  minority.  Coates 
V.  Needham,  2  Vern.  65.     See  1  Jarm.  544. 
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annuities  are 
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charge  on 
corpus. 


Direction 
to  set  apart 
a  fund 
which  is  to 
fall  into 
the  residue. 


On  the  other  hand,  if  the  term  is  created  for  the  benefit  of 
the  child,  or  if  the  object  of  it  is  merely  to  postpone  the  interest 
of  the  child  till  he  should  have  performed  some  condition,  which 
could  not  be  performed  after  his  death,  the  term  will  determine 
with  his  life.  See  Manfield  v.  Ihigard,  1  Eq.  Abr,  194,  pi.  4, 
where  the  report  is  very  unsatisfactory;  Lomax  v.  Hobneden, 
W  P.  W.  176  ;  and  see  Castle  v.  Eate,  7  B.  296 ;  Goodnight  d. 
ReveU  v.  Parker,  1  M.  &  8.  692. 

III.  Annuities  charoed  on  Corpus  or  Income. 

It  is  often  a  question  of  some  difficulty  whether  an  annuity 
is  payable  out  of  the  corpus  or  only  out  of  the  income  of  a 
fund  set  aside  for  its  payment. 

1.  If  the  annuity  is  plainly  charged  upon  the  corpus,  the 
corpus  is  of  course  liable  to  make  good  arrears.  Picard  v. 
MkcheU,  14  B.  108  ;  Howarth  v.  Hothwell,  30  B.  616 ;  Stamper 
V.  Pickering,  9  Sim.  176 ;  Wroughton  v.  Colqiihoun,  1  De  G. 
&  S.  86,  857 ;  Hickman  v.  Upsall,  2  Giflf.  124 ;  Gordon  v. 
Bowden,  6  Mad.  842 ;  Swallow  v.  Swalimv,  1  B.  482,  n. ;  Torre 
V.  Browne,  5  H.  L.  565 ;  Hai/nes  v.  Haynes,  8  D.  M.  &  G.  590 ; 
Laaonhy  v.  Rawson,  4  D.  M.  &  G.  656;    Upton  v.    Vanner, 

1  Dr.  &  Sm.  594 ;  Horton  v.  Hall,  17  Eq.  487 ;  Pearson  v. 
Heliiwell,  18  Eq.  411 ;  In  re  Tucker;  Tucker  y.  Tucker,  (1898) 

2  Ch.  828;  Re  Webb;  Leedham  v.  Patchett,  63  L.  T.  545. 

2.  And  if  there  is  a  clear  gift  of  an  annuity,  a  direction  to 
set  a  fund  apart  to  secure  it  which  is  to  fall  into  the  residue 
upon  the  death  of  the  annuitant,  does  not  disentitle  the 
annuitant  to  have  arrears  made  up  out  of  corpus,  since  the 
direction  is  merely  a  means  to  the  end.  The  question  is  then 
merely  between  the  annuitant  and  the  residuary  lei^atee. 
Bright  v.  Larcher,  8  De  G.  &  J.  148;  Danes  v.  IVattier, 
1  8.  &  St.  468;  May  v.  Bennett,  1  Russ.  870;  .\finer  v. 
Baldwin,  1  Sm.  &  G.  522 ;  Wright  v.  Callaid^^r  2  I).  M. 
&  G.  652 ;  Croly  v.  Weld,  8  D.  M.  &  G.  993 ;  Ingleinan  v. 
Worthingtonj  1  Jur.  N.  S.  1062  ;  MilU  v.  Drewitt,  20  B.  682; 
Perkins  v.  Cooke,  2  J.  &  H.  398;  Anderson  v.  Anderson, 
33  B.  228  ;  Magill  v.  Mtuphy,  1  L.  R.  Ir.  196 ;  Carmichael  v. 
Gee,  6  App.  C.  588 ;  Re  Tayhr ;  lUsley  v.  Randall,  50  L.  T.  717. 
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It  makes  no  difference  that  the  fund  if  directed  to  fall  into        ^^v- 

XXXIII. 

the  residue  after  the  death  of  the  annuitant  may  go  to  persons   

other  than  the  residuary  legatees.     Wright  v.  Cailendsr^  supra. 
In  these  cases,  the  direction  to  set  apart  a  fund  in   fact 
amounts  to  a  charge  upon  the  corpus. 

3.  But  if  there  is  a  direction  to  set  apart  a  sum  of  money  Direction 
in  order  to  pay  an  annuity  out  of  the  dividend  with  a  gift  ^i^ll^^ 
over,  the  annuitant  is  not  entitled  to  come  upon  the  corpus,  i»yan 

annuity  out  or 

itnd  it  is  a  simple  case  of  tenant  for  life  and  remainderman,  the  dividends 
A.-G.  V.  Poulden,  3  Ha.  556  ;  Baker  v.  Baker,  6  H.  L.  616  ;  ^^*^«^^°^«^- 
Hindle  v.  Tayloi',  20  B.  109 ;  Miller  v.  HuddlesUme,  17  Sim. 
71;  3  Mac.  &  G.  513;  Tarb()ttom\.  Earle,  11  W.  R.  686; 
Michell  V.  Wilton,  23  W.  R.  789. 

4.  When,  however,  the  annuity  is  charged  upon  the  income  Annuity 

ch&rged  upon 

of  the  whole  estate  there  is  more  difficulty.     If  the  capital  is  income  of 

given  over  **  subject  to  "  or  "  after  payment  "  of  the  annuities  ^  ^  ®  ^***®* 

the  corpus  is  liable.     Phillips  v.  GtUteridge,  11  W,  R.  12 ;  8 

Jur.  N.  S.  1196 ;  32  L.  J.  Ch.  1 ;    3  D.  J.  &  8.  332  ;  Stannper 

V.  Pickering,  9  Sim.  176 ;  Playfair  v.  Cooper,  17  B.  187 ;  Ex 

parte  Wilkinson,  3  De  6.  &  S.  633  ;  Perkins  v.  Cooke,  2  J.  & 

H.  893 ;  Re  Tyndall,  7  Ir.  Ch.  181 ;  Percy  v.  Percy,  35  B.  295 

Bell  V.  Bell,  I.  R.  6  Eq.  239 ;  Birch  v.  Sherratt,  4  Eq.  58 

2  Ch.  644;  In  re  Mason  ;  Mason  v.  Robinson,  8  Ch.  D.  411 

In  re  Pepper's  Trusts,  13  L.  R.  Ir.  108  ;  In  re  Moore* s  Estate, 

19  L.  R.  Ir.  365." 

In  marriage  settlements  the  nature  of  the  document  assists  Marriage 
the  construction,  and  a  jointure  to  the  wife  out  of  rents  and  ^  ^^^^  ' 
profits  has  in  several  cases  been  held  to  be  a  charge  upon 
corpus,  especially  where  the  husband  became  entitled  to  the 
estate  after  payment  of  the  jointure.  TyndaiVs  Estate,  7 
Ir.  Ch.  181 ;  Carter  v.  Salt,  I.  R.  1  Eq.  97 ;  In  re  West's 
Estate,  (1898)  1  Ch.  75. 

5.  But  if  there  is  anything  to  show  that  the  corpus  is  looked  Corpus 
upon  as  entire  after  the  annuitant's  death  ;  if,  for  instance,  it  remaining 
is  given  over  immediately  upon  the  death  of  the  annuitant,  or  annuitant's^ 
the  trust  then  comes  to  an  end,  or  it  is  then  directed  to  be  de***»- 
sold,  or  if  the  corpus  is  devised  in  strict  settlement,  it  is  not 
liable  to  make  good  arrears.     Foster  v.  Smith,  1  Ph.  629 ; 
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annuity  is  a 
continuing 
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annual  rents. 


Addecott  v.  Addecott,  29  B.  460;  Re  Kelly ^  9  Ir.  Ch.  103; 
Forbes  v.  Richardson,  11  Ha.  854 ;  Darbon  v.  Richards^ 
14  Sim.  637  ;  Earle  v.  Bellinghavi  (No.  1),  24  B.  445  ; 
Sheppard  v.  Sheppardy  32  B.  194;  Taylor  v.  Taylor,  17 
Eq.  324. 

And  if  it  is  clear  that  the  annuity  is  to  be  paid  only  out  of 
the  income  of  each  year,  by  a  gift,  for  instance,  of  the  surpluB 
income  of  each  year  as  it  accrues  to  others,  the  corpus  is  a 
fortioii  not  liable.  Stelfoxv,  Sudden,  John.  234;  Darbon  v. 
Richards,  14  Sim.  537  ;  Sheppard  v.  Sheppard,  32  B.  194 ; 
Wormald  v.  Miizeen,  17  Ch.  D.  167  ;  revd.  29  W.  R.  795  ; 
In  re  Matthews'  Estate,  7  "L.  R.  Ir.  269. 

6.  In  some  cases  the  further  question  arises  whether,  sup- 
posing the  annuity  not  to  be  charged  upon  corpus,  it  is  a 
continuing  charge  on  the  rents  and  profits,  so  that  arrears 
will  have  to  be  made  up  out  of  surplus  income  during  the 
annuitant's  life,  and  even  after  his  death,  and  if  there  is 
nothing  to  show  that  the  annuity  was  to  be  confined  to  the 
income  of  each  year,  as  in  Stelfox  v.  Suciden  and  Wonuafd 
V.  Mtizeen,  or  that  it  was  to  determine  immediately  on  the 
annuitant's  death,  as  in  Foster  v.  Smith,  1  Ph.  629  ;  Earle  v. 
Bellingham,  24  B.  445,  arrears  will  be  a  continuing  charge 
during  the  annuitant's  life  and  after  his  death.  Forbes  v. 
Richardsm,  11  Ha.  354;  Phillips  v.  Phillips,  8  B.  193;  Taylor 
V.  Taylor,  17  Eq.  324;  Booth  y.  Coulton,  5  Ch.  684;  Salvin  v. 
Weston,  14  W.  R.  757. 


Rent-charge 
and  annuity 
charged  on 
realty  and 
personalty. 


IV.  Statutes   of  Limitation. 

Only  six  years'  arrears  of  an  annuity  charged  on  real  estate 
or  on  real  and  personal  estate  can  be  recovered,  and  the 
annuity  itself  is  barred  by  non-payment  for  twelve  years ; 
3  &  4  Will.  IV.  c.  27,  SB.  2,  42 ;  37  &  38  Vict.  c.  57,  ss.  1,  9. 
James  v.  Salter,  3  Bing.  N.  C.  544 ;  Francis  v.  Grover,  5  Ha. 
39;  Irish  Land  Commission  v.  Gi'ant,  10  App.  C.  14 ;  Dower 
V.  Dower,  15  L.  R.  Ir.  264;  In  re  Nvgenfs  Trusts,  19 
L.  R.  Ir.  140. 
Kxpreaa  trust.  It  would  seem  that  since  37  &  38  Vict.  c.  57,  s.  10,  an 
express  trust  to  pay  the  annuity  would  make  no  difference. 
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That  section  provides  that  no  action  shall  be  brought  to  ^^^ 
recover  any  sum  of  money  or  legacy  charged  upon  land  and  - 
secured  by  an  express  trust  except  within  the  time  within 
which  the  same  would  be  recoverable  if  there  were  no  trust. 
However,  in  Hughes  v.  Coles,  27  Ch.  D.  231,  it  was  held  that, 
though  after  twelve  years  the  right  to  all  arrears  was  barred, 
future  payments  of  the  annuity  were  not  affected. 

An  annuity  charged  on  personalty  is  a  legacy  within  sect.  40 
of  3  &  4  Will.  IV.  c.  27.  It  is  not  within  sect.  42  of  that  Act. 
But  whether  the  effect  of  sect.  40  is  to  bar  the  annuity  altogether 
after  the  lapse  of  twelve  years,  or  only  to  bar  each  accruing 
payment,  has  not  yet  been  decided.  Re  AshwelVs  Trusty 
Jo.  112  ;  Roch  v.  Calien,  6  Ha.  681. 
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Chap. 


Devise 
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limitation. 


Sucoessiye 
life  estates 
not  enlarged. 


Meet  of 
gift  at  the 
death  of  first 
talr*" 


I.  Creation  of  Life  Estates. 

1.  In  wills  before  the  Wills  Act  a  devise  to  a  person  without 
words  of  limitation  gave  a  life  estate  only,  but  now  by 
section  28  of  the  Wills  Act  such  a  devise  is  to  be  construed 
to  pass  the  fee  simple  or  other  the  whole  interest  which  the 
testator  had  power  to  dispose  of  by  will,  unless  a  contrary 
intention  appears  by  the  will. 

If  a  life  interest  is  devised  to  A.,  followed  by  a  devise  to  his 
first  and  other  sons  successively  for  life,  with  remainder 
to  the  first  and  other  sons  of  such  fir&t  son  for  ever,  the 
life  interest  to  the  first  and  other  sons  of  A.  is  not  enlarged. 
Kershaw  v.  Kershaw,  8  E.  &  B.  845 ;  Forshrook  v.  Forsbrook, 
8  Ch.  98. 

And  the  same  construction  may  be  adopted  where  the 
interests  of  the  sons  of  A.  are  not  expressly  stated  to  be 
for  life. 

Thus,  under  a  devise  to  A.  for  life  with  remainder  to  his 
first  and  every  other  son  successively,  not  expressly  for  life, 
and  in  default  of  such  issue  over,  each  son  takes  only  for  Life. 
Foster  v.  Lord  Romuey,  11  East,  594;  Beran  v.  Wldte,  7 
Ir.  Eq.  478 ;  Palmer  v.  Palmer,  18  L.  R.  Ir.  192. 

2.  A  gift  without  words  of  limitation  may  be  cut  down 
to  a  life  interest  if  the  same  property  is  disposed  of  at  the 
death  of  the  first  taker.  ///  re  liussell,  58  L.  J.  Ch.  400; 
revd.  52  L.  T.  669  ;  lit  re  Hovghton  ;  Hoiufhton  \,.Houghton,  58 
L.  J.  Ch.  1018  ;  see  In  re  Percy  ;  Percy  v.  Percy,  24  Ch.  D.  616. 

And  words  indicating  that  the  property  is  to  be  enjoyed 
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by  some  one  else  after  the  death  of  the  first  taker  may  have      J^h, 
the  same  effect.     Gravencrr  v.  Watkins,  L.  R.  6  C.  P.  600.  

Similarly  where  the  testator's  whole  property  is  given 
to  a  person  absolutely,  followed  by  a  gift  of  the  residue 
at  his  decease,  the  first  gift  may  be  cut  down  to  a  life  interest. 
Sherratt  v.  Bentiey,  2  M.  &  K.  149 ;  Hare  v.  Westropp,  9  W.  R. 
689 ;  Re  Brook's  Will,  2  Dr.  &  Sm.  362 ;  In  re  Bagsliaw's 
Tru8U,  24  W.  R.  875 ;  25  W.  R.  659 ;  46  L.  J.  Ch.  567. 

If  what  is  given  at  the  death  of  the  legatee  is  what  then  Gift  of 
remains,  or  the  then  balance  or  the  like,  the  question  is,  ^  *  remains, 
does  the  testator  intend  to  leave  the  absolute  gift  and  to 
give  over  only  what  the  absolute  owner  does  not  dispose 
of,  in  which  case  the  absolute  gift  remains  and  the  gift 
over  is  void  {Perry  v.  Merriti,  18  Eq.  162  ;  Lloyd  v.  Tweedy ^ 
(1898)  1  Ir.  5 ;  In  re  Jones ;  Richards  v.  Jones,  (1898)  1 
Gh.  488) ;  or  does  he  intend  to  cut  down  the  absolute  gift 
to  a  life  interest. 

If  the  true  construction  is  that  what  in  the  first  instance 
appeared  to  be  an  absolute  interest  is  cut  down  to  a  life 
interest,  then  the  use  of  such  expressions  as  ''whatever 
remains"  will  not  prevent  the  intention  from  taking  effect, 
and  the  legatee  will  take  either  for  life  simply  or  for  life 
with  a  power  of  disposition,  if  there  is  anything  in  the  will 
to  support  that  construction.  When  an  absolute  interest 
is  varied  by  a  codicil  it  is  more  easy  to  construe  the  variation 
as  intended  to  give  a  life  interest  only.  Constaide  v.  BuU, 
8  De  G.  &  S.  411 ;  Re  Adanis'  Trusts,  14  W.  R.  18 ;  Bihbens 
V.  Potter,  10  Ch.  D.  753 ;  Re  Sheldon  d'  Kemble,  63  L.  T. 
527.;  In  re  Pounder ;  Williams  v.  Pimnder,  56  L.  J.  Ch.  113 ; 
56  L.  T.  104;  In  re  Holden  ;  Holden  v.  Smith,  57  L.  J.  Ch. 
648 ;  59  L.  T.  858. 

A  devise  to  A.  for  his  life  and  the  life  of  his  heir  gives  him  DevUe  to  a. 
an  estate  during  his  own  life  and  that  of  his  heir.     In  re  and  that  of 
Amos;  Canier  v.  Price,  (1891)  3  Ch.  159.  ^*' ^^*''- 

II.  Gifts  to  Several  for  their  Lives. 

1.  A  devise  to  A.  and  B.  for  their  lives  is  equivalent  to  DeviMto 
a  devise  to  them  and  the  survivor  of  them.  i^  their  Hvch. 
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So  a  devise  to  A.  during  the  life  of  B.  and  C.  continues 
during  the  joint  lives  of  B.  and  C,  and  the  life  of  the  survivor 
of  them. 

But  a  devise  to  A.  for  a  term  if  B.  and  C.  so  long  live 
determines  by  the  death  of  B.  or  C.  BrudnelVs  Case,  5 
Rep.  9  ;  Day  v.  Day,  Kay,  703. 

In  the  same  way  a  gift  of  ah  annuity  to  two  persons  for 
their  lives  is  a  gift  to  them  and  to  the  survivor  of  them, 
though  the  annuitants  may  be  husband  and  wife.  Moffat 
V.  Burnie,  18  B.  211 ;  Neiglibour  v.  Thurhiv,  28  B.  83  ;  Alder 
V.  Laxdess,  32  B.  72 ;  see  Day  v.  Day,  Kay,  703. 

And  the  same  construction  has  been  put  upon  a  gift  to  two 
during  their  joint  lives  followed  by  a  gift  over  after  the  death 
of  both.  Townley  v.  Bolton,  1  M.  &  K.  148  ;  see  Smith  v. 
Oakes,  14  Sim.  122. 

2.  A  direction  to  purchase  an  annuity  for  the  lives  of  A. 
and  B.  to  be  equally .  divided  between  them  gives  them  an 
annuity  only  during  the  joint  lives.  Grant  v.  Wimholt, 
2  W.  R.  151;  23  L.  J.  Ch.  282;  In  re  Drakeley's  Estate 
19  B.  396. 

But  a  gift  to  A.  and  B.  of  the  sum  of  30Z.  each  yearly,  so 
long  as  they  shall  live,  gives  each  a  separate  annuity  of  30/. 
LiU  V.  LiU,  23  B.  446. 

And  a  gift  of  income  to  three  for  their  respective  lives,  and 
subject  thereto  for  their  respective  children,  is  a  gift  of  a 
third  to  each  for  his  life.  Sutcliffe  v.  Howard,  38  L.  J. 
Ch.  472. 

3.  Under  a  gift  of  an  annuity  to  A.  and  B.  as  tenants  in 
common  during  their  joint  lives  and  the  life  of  the  survivor, 
if  A.  dies  his  legal  personal  representatives  are  entitled  to 
half  the  annuity  during  the  life  of  the  survivor.  Jones  v. 
Randall,  1  J.  &  W.  100 ;  Bales  v.  Cardigan,  9  Sim.  384 ; 
Bryan  v.  Twigg,  3  Eq.  433;  8  Ch.  183;  Chatfield  v.  Berchtoldt, 
18  W  R.  387. 

If  the  annuity  is  to  be  paid  to  several  as  tenants  in 
common  but  not  limited  for  their  lives,  and  the  duration  of 
the  annuity  is  defined  by  a  gift  over  at  the  death  of  the 
survivor,  the  same  result  follows,  and  the  representatives  of 
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a  deceased  annuitant  take  his  share  while  the  annuity  lasts.        <!^P- 

•^  XXXIV. 


Bignohl  v.  Giles,  4  Dr.  343. 

4.  But  even  in  cases  where  the  duration  of  the  annuity  is  Caaes  in 

which  the 

clearly  defined  there  may  be  words  to  show  that  the  survivor  survivor 
was  to  take  the  whole.     Thus,  if  the  gift  is  to  several  as  ^hoie  income, 
tenants  in  common  '*  for  their  lives  or  the  life  of  the  survivor 
for  their  or  her  absolute  use/'  or  '*  for  their  lives  and  the 
life  of  the  survivor  during  their  and  her  natural  life,"  the 
additional  words  show  that  the  survivor  was  to  take  the  whole. 
Hatton  V.  Finch,  4  B.  186 ;    Cransicick  v.  Pearson,  31  B.  624; 
affd.  9  L.  T.  275  ;  and  in  Doe  d.  Boricell  v.  Ahey,  1  M.  &  S.  * 
428,  the  gift  over  *'from  and  after  their  respective  deceases 
and  the  decease  of  the  survivor  "  indicated  that  the  repre- 
sentatives of  annuitants  were  not  to  take  anything  after  their 
respective  deaths. 

5.  If  the  annuity  is  given   to  several   for   their  lives   as  Duration 
tenants   in   common  with  a  gift   over   of   the   annuity  as  a  inferred  from 
whole  after  the  death  of  the  survivor,  the  efifect  may  be  to  ^iftover. 
give  the  whole  annuity  to   the   survivor  during  his  life,  as 

the  limitation  for  life  shows  that  the  representatives  of  a 
deceased  annuitant  were  not  intended  to  take  after  his  death. 

Thus,  under  a  gift  of  an  annuity  to  A.  and  B.  to  be  equally 
divided  between  them  for  their  lives  with  a  gift  over  after  the 
death  of  both,  or  after  the  death  of  the  survivor,  the  survivor 
takes  the  whole  for  life.  Armstrong  v.  Eldridge,  3  B.  C.  C. 
215 ;  Tiickerman  v.  Jefferies,  3  Bac.  Ab.  ed.  Gw.  681 ;  11 
Mod.  108 ;  McDermott  v.  Wallace,  5  B.  142 ;  Draycott  v.  Wood, 
8  L.  T.  304. 

This  construction  has  been  applied  to  the  case  of  a  gift  of 
the  income  of  a  fund  to  A.  and  B.  during  their  lives  in  equal 
shares,  followed  by  a  gift  after  the  death  of  A.  and  B.  to  their 
children,  in  cases  where  there  was  no  gift  to  the  children  till 
after  the  death  of  the  survivor  of  A.  and  B.  Armstrong  v. 
Eldridge,  3  B.  C.  C.  215  ;  Pearce  v.  Edmeades,  3  Y.  &  C. 
Ex.  246 ;  Alt  v.  Gregory,  8  D.  M.  &  G.  221 ;  Begley  v.  Cook, 
8  Dr.  662  ;  Minion  v.  Minion,  9  W.  R.  586 ;  Re  BuUer  ; 
Buller  V.  Giherm,  74  L.  T.  406 ;  see  Rmmd  v.  Pickeii,  47  L.  J. 
Ch.  631 ;  KeUey  v.  Ellis,  38  L.  T.  471. 
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III.  Provisions  determinino  Life  Interests. 

A  direction  that  a  life  interest  is  not  to  be  alienated,  if 
there  is  no  provision  to  determine  or  give  over  the  life 
interest,  is  ineffectual.  Brandon  v.  RohinHon,  18  Ves.  429 ; 
Graves  v.  Dolphin,  1  Sim.  66  ;  Rochford  v.  Hackman,  9 
Ha.  475,  480. 

But  a  proviso  for  cesser  of  a  life  interest  upon  bankruptcy 
or  alienation,  whether  followed  by  a  gift  over  or  not,  and 
though  the  life  interest  is  limited  to  the  tenant  for  life  and 
his  assigns,  is  valid.  Dommett  v.  Bedford,  6  T.  R.  684 ; 
Joel  V.  Mills,  3  K.  &  J.  458  ;  Craven  v.  Brady,  4  Ch.  296; 
Re  Kelb/s  Settlement ;  West  v.  Turner,  59  L.  T.  494. 

And  a  life  interest  may  be  given  over  upon  bankruptcy  or 
alienation.  Roch/oi'd  v.  Hackman,  9  Ha.  475  ;  Brooke  v.. 
Pearson,  6  Jur.  N.  S.  781 ;  Knight  v.  Browne,  7  Jur.  N.  S. 
894 ;  80  L.  J.  Ch.  649  ;  Hurst  v.  Hurst,  21  Ch.  D.  278. 

A  direction  that  the  receipt  of  an  annuitant  is  to  be  the 
only  discharge  the  executor  is  bound  to  accept,  and  that  he 
may  require  the  attendance  of  the  annuitant  to  receive  the 
annuity,  does  not  prevent  alienation.  Arden  v.  Ooodacre,. 
11  C.  B.  883. 

A  gift  over  upon  the  bankruptcy  of  the  tenant  for  life  doea 
not  determine  a  power  vested  in  him  of  appointing  the  pro- 
perty to  his  children,  unless  there  are  directions  inconsistent 
with  the  continuance  of  the  power,  such  as  a  direction  to  dis- 
tribute the  property  at  once  among  the  children  in  the  event 
of  bankruptcy.  Wickhain  v.  Wing,  2  H.  &  M.  436 ;  HastceU 
V.  Haswell,  28  B.  26 ;  2  D.  F.  &  J.  456  ;  Re  Kelly's  Settienient  r 
West  V.  Turner,  59  L.  T.  494 ;  see  Potts  v.  Britton,  11  Eq. 
433 ;  In  re  Stone's  Estate,  I.  R.  3  Eq.  621. 


IV.  Waste. 

Various  restrictions  may  be  imposed  on  a  life  estate. 

It  may  be  with  or  without  impeachment  of  waste,  and  in 
the  case  of  a  married  woman  it  may  be  for  her  separate  use 
with  or  without  power  of  anticipation  during  the  coverture. 
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Separate  use  and  restraint  upon  anticipation  apply  to  absolute        ^^^i, 

as  well  as  to  life  interests,  and  will  be  found  dealt  with  in  the '- — 

Chapter  on  Conditions. 

A.    Creation   of   Estates  with   and  without   Impeachment 

OF  Waste. 

A  tenant  for  life  cannot  commit  waste,  unless  expressly 
made  unimpeachable  for  waste. 

A  tenant  for  life  without  impeachment  of  waste,  voluntary  impeachment 
waste  excepted,  is  only  excused  for  permissive  waste.     Garth 
V.  Cotton,  1  Ves.  Sen.  524,  546 ;  1  Dick.  183. 

But  the  exception  of  voluntary  waste  may  be  so  qualified 
as  to  entitle  the  tenant  for  life  to  cut  timber.  Vincent  v. 
Spicer,  22  B.  380 ;  see  Wickham  v.  WickJiam,  19  Ves.  419. 

Tenant  for  life  unimpeachable  for  waste  may  in  effect 
be-  deprived  of  the  right  to  cut  timber  if  a  large  discretion 
to  cut  timber  is  vested  in  trustees.  Kekewich  v.  Marker,  3 
Mac.  &  G.  811. 

Tenants  in   dower  and   by  curtesy  are  impeachable  for  Tenants  in 
waste.     Ap  Rice^s  Case,  8  Leon.  121 ;  Co.  Litt.  53a.  by  curtesy. 

Tenant  in  fee   subject   to  an   executory  devise  over  may  Tenant  in 
commit  legal  but  not  equitable  waste.       Turner  v.    Wright,  to  gift  over. 
Jo.  742 ;  2  D.  F.  &  J.  284. 

He  may  be  restrained  from  cutting  timber  by  express  words. 
Blake  v.  Peters,  1  D.  J.  &  S.  845. 

Tenant  in  tail  after  possibility  of  issue  extinct   is  in  the  Tenant  in 
position  of  tenant  for  life   dispunishable  for  waste.      Letois  |)088ibiiity  of 
Bowles'  Case,  11  Rep.  79b;    WiUiwns  v.   Williams,  15  Ves.  i««"e  ^''^i^^*- 
419 ;  12  East,  209. 

Tenant  in   tail  restrained  by  statute  from  disentailing  is  Tenant  in 
dispunishable  for  legal  waste,  but  will   be  restrained   from  ^Vn/ment.^ 
equitable  waste.     A.-G.  v.  Duke  of  Marlboi'ottgh,  8  Mad.  498. 

B.  Bights  as  regards  Timber,  &c. 

1.  Tenant  for  Life  without  Impeachment  of  Waste, 
Tenant  for  life  without  impeachment  of  waste  may  commit  Legal  and 

equitable 

legal  but  not  equitable  waste.  waste. 
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Thus,  he  may  cut  down  the  timber  on  the  estate,  not  being 
ornamental  timber,  and  it  becomes  his  property  from  the 
moment  of  severance.  Wolf  v.  HiH,  2  8w.  149,  n. ;  Doran  v. 
Wiltshire,  3  Sw.  699 ;  Gordon  v.  Woodford,  27  B.  608. 

He  may  cut  trees  which  have  become  timber  though  they 
have  not  attained  maturity,  or  though  cutting  them  will 
deprive  saplings  of  shelter.  Smythe  v.  Smythe,  2  Sw.  252; 
Potts  V.  Potts,  3  L.  J.  Ch.  0.  S.  176. 

But  though  he  is  entitled  to  the  timber  when  cut  down,  he 
is  not  entitled  to  it  till  then,  and  if  he  has  a  power  of  sale  he 
cannot  sell  and  appropriate  the  value  of  the  timber.  Wolf  v. 
Hill,  2  Sw.  149,  n. ;  Doran  v.  Wiltshire,  3  Sw.  699. 

Timber  and  the  materials  of  houses  blown  down  during  the 
possession  of  a  tenant  for  life  without  impeachment  of  waste 
belong  to  him.  Lewis  Bowles*  Case,  11  Rep.  79b;  Tudor, 
L.  C.  86  ;  Pyne  v.  Dor,  1  T.  R.  55 ;  Wolf  v.  HiU,  2  Sw. 
149,  n. ;   Williams  v.  Williams,  15  Ves.  419  ;  12  East,  209. 

But  tenant  for  life  without  impeachment  of  waste  may  not 
cut  young  trees  and  saplings  before  they  are  fit  for  timl)er. 
O'Brien  v.  O'Brien,  Amb.  106 ;  Strathmore  v.  Bowes,  2 
B.  C.  C.  88 ;  Chamberlayne  v.  Dummer,  1  B.  C.  C.  166 ;  3 
B.  C.  C.  548 ;  see  Aston  v.  Aston,  1  Ves.  Sen.  264  ;  Potts  v. 
Potts,  3  L.  J.  Ch.  0.  S.  176. 

The  Court  will  in  all  cases  restrain  wanton  destruction,  such 
as  cutting  down  fruit  trees,  or  pulling  down  a  mansion-house 
or  buildings.  Vane  v.  Lord  Barnard,  2  Vern.  738  ;  Pr.  Ch. 
464;  Gilb.  Eq.  127;  Anon,,  2  Eq,  Ab.  757,  pi.  2;  Kaye  v. 
Banks,  2  Dick.  431 ;  Aston  v.  Aston,  1  Ves.  Sen.  264. 

But  if  the  t,enant  for  life  pulls  down  a  mansion-house,  and 
rebuilds  it  with  the  same  materials,  there  can  be  no  accoimt 
against  him.     Morris  v.  Morris,  3  De  G.  &  J.  323. 

By  sect.  25  (3)  of  the  Judicature  Act,  1873,  tenant  for 
life  without  impeachment  has  no  legal  right  to  commit 
equitable  waste. 

Equitable  waste  is  cutting  down  ornamental  timber. 

Ornamental  timber  includes  trees  growing  naturally  which 
are,  in  fact,  ornamental,  and  trees  planted  for  ornament, 
whether  in  fact  ornamental  or  not,  even  though  planted  by 
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the  tenant  for  life  himself.     Packinqtons  Case,  3  Atk.  216;        ^**IL- 
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Coffin  V.  Coffin,  Jac.  70 ;  see  Ford  v.  TyaU,  2  D.  J.  &  S.  127.  — '- 

Where  a  mansion-house  has  been  palled  down,  and  the  Effect  of 
estate  devoted  to  game,  the  timber,  though  formerly  orna-  ^n^ion-^'^'^ 
mental,  will  not  be  protected.     Micklethwait  v.  Micklethwait,  ^®"'^- 
1  De  G.  &  J.  504. 

But  in  such  a  case  the  ornamental  timber  may  be  protected 
if  the  estate  is  intended  to  be  let  on  building  leases.  Wellesley 
V.  Wellesley,  6  Sim.  497  ;  Morris  v.  Morris,  15  Sim.  505. 

And  where  the  tenant  for  life  restores  a  decayed  mansion- 
house,  he  may  cut  down  ornamental  timber  about  it. 
Newdigate  v.  Newdigate,  1  Sim.  181 ;  2  CI.  &  F.  601  ;  8  Bli. 
N.  S.  734. 

A  tenant  for  life  unimpeachable  for  waste  who  cuts  down 
ornamental  timber  which  the  Court  would  have  directed  to  be 
cut  if  application  had  been  made  to  it  was  held  entitled  to  the 
proceeds.     Baker  v.  Sebiight,  18  Ch.  D.  179. 

2.  Tenant  for  Life  Impeachable  for  Waste. 

Tenant  for  life  impeachable  for  waste  has  a  general  property  Rights  of 
in  trees  not  timber ;    he  may  cut  them  down  and  take  the  inf^chaWe  ^ 
proceeds,  and  if  blown  down  by  a  storm  or  severed   by  a  ^***^^*^ 
stranger  they  belong  to  him.     Countess  of  Cumberland's  Case,  not  timber. 
Moor.  812  ;  Channon  v.  Patch,  5  B.  &  C.  897 ;  Berriman  v. 
Peacock,  8   Bing.   384;    Bateman   v.  Hotchkin,  81   B.  486; 
Pidgely  v.  Raiding,  2  Coll.  275 ;  Earl  Cowley  v.    Wellesley, 
85  B.  685 ;  L.  B.  1  Eq,  656 ;  Honywood  v.  Honywood,  18  Eq. 
806,  307. 

He  may  cut  timber  for  repairs  actually  about  to  be  done,  but  Timber  for 
he  may  not  sell  the  timber  in  order  to  spend  the  money  in  ™p**"" 
repairs,  and  if  the  timber  proves  unsuitable  for  the  repairs,  he 
may  not  sell  it  and  take  the  proceeds.     Maleverer  v.  Spinke, 
Dyer,  85b ;  Oower  v.  Eyre,  G.  Coop.  156  ;  Sinvnons  v.  Norton, 

7  Bing.  640. 

But  he  may  sell  the  timber  cut  in  order  to  buy  other 
timber  in  a  more  convenient  situation.  Wither  v.  Dean  d 
Chapter  of  Winchester,  8  Mer.  421,  426;   Sowerhy  v.  Fryer, 

8  Eq.  417. 
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He  may  not  cut  timber  to  inclose  lands  allotted  or  exchanged 
under  Inclosure  Acts.     Lee  v.  Alston,  1  B.  C.  C.  194. 

Tenant  for  life  impeachable  for  waste  is  entitled  to  the 
periodical  cuttings  of  coppices  and  plantations  of  timberlike 
trees  \Chich  have  never  been  allowed  to  grow  into  timber  but 
have  always  been  cut  as  underwood.  Bateman  v.  Hotchkin, 
31  B.  486 ;  Bngot  v.  Bagot,  32  B.  609,  517. 

In  the  case  of  an  estate  in  a  district  in  which  it  is  the  custom 
to  cut  timber  periodically  when  grown  in  woods,  so  as  to 
continue  a  succession  of  timber  and  to  preserve  the  woods,  the 
tenant  for  life  is  entitled  to  the  proceeds  of  the  periodical 
cuttings.  Dashwood  v.  Magniac,  (1891)  8  Ch.  306 ;  see 
Oxenden  v.  Compton,  2  Ves.  Jun.  69,  p.  71. 

Where  an  estate  was  settled  upon  trust  for  sale  and  to  pay 
the  income  of  the  proceeds  of  sale  to  a  tenant  for  life,  and 
larch  plantations  on  the  estate  were  blown  down  by  a  storm,  it 
was  held  that  the  proceeds  must  be  invested,  but  the  tenant 
for  life  was  held  entitled  to  have  his  income  made  up  out  of 
the  investments  to  the  sum  He  had  received  on  an  average 
of  years.  In  re  Harrison^ h  Trnsts ;  Harnson  v.  Harrison ^ 
28  Ch.  D.  220. 


Property 
in  prooeeds 
of  legal 
npvaste. 


Statute  of 
Limitations. 


Timber 
^loim  down. 


3.  Property  in  Timber  Cut,  iCx\ 

In  the  case  of  legal  waste,  timber  wrongfully  cut,  whether 
by  tenant  for  life  or  a  stranger,  or  its  proceeds  vest  in  the 
first  owner  of  a  vested  estate  of  inheritance,  whether  there  are 
intermediate  life  estates  unimpeachable  for  waste,  or  inter- 
mediate contingent  remainders  or  not.  Whitfield  v.  Betcit,  2 
P.  W.  240;  Lee  v.  Aht^ni,  3  B.  C.  C.  38 ;  1  Ves.  Jun.  82; 
Beiciek  v.  Wiitfield,  3  P.  W.  267  ;  Gent  v.  Harrison,  Joh.  517  ; 
Dare  v.  Hopkins,  2  Cox,  110 ;  Pigott  v.  Btdlock,  1  Ves.  Jup.  478. 

The  owner  of  the  first  estate  of  inheritance  can  immediately 
sue  to  recover  the  timber  or  its  proceeds,  and  the  Statute  of 
Limitations  runs  against  him  from  the  date  of  the  cutting. 
Seagram  v.  Knight,  L.  B.  2  Ch.  628 ;  Hi/jginbotham  v.  Hawkins, 
7  Ch.  676. 

Timber  blown  down  by  a  storm  during  the  poBsession  of 
a  tenant  for  life  impeachable  for  waste  follows  the  same  role, 
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that  is  to  say,  it  belongs  to  the  ovmer  of  the  first  vested  estate       Ch»P« 
of  inheritance,  and  is  not  invested.      Uvedall  v.   Ucedall,  2   


Roll.  Ab.  119  ;    Pigott  v.  Bullock,  1  Ves.  Jun.  484  ;    Lewis 
Bowles'  Case,  11  Rep.  79b  ;    Tudor,  L.  C.  86  ;    WkitfieM  v. 
Bewit,  2  P.  W.  240  ;    Bemck  v.  IVhitfield,  8  P.  W.  267  ;  Dtike 
of  Newcastle  v.  Vane,  cited  2  P.  W.  241. 
If  the  person  having  a  vested  estate  of  inheritance  commits  Ooiiudoii 

.     '  between 

the  waste,  or  if  the  tenant  for  life  and  remainderman  in  fee  tenant  for 
collude  to  commit  waste,  equity  will  interfere  at  the  instance  re^^derman. 
of  an  intermediate  tenant  for  life,  or  of  trustees  to  preserve 
contingent  remainders,  and  will  preserve  the  proceeds  of 
the  waste  for  the  benefit  of  persons  who  become  entitled 
under  sjibsequent  intermediate  limitations.  Williams  v.  Thike, 
of  Bolton,  1  Cox,  72;  8  P.  W.  261,  n. ;  PowleU  v.  Duchess  of 
Bolton,  3  Ves.  874  ;  Garth  v.  C0U071, 1  Ves.  Sen.  524  ;  1  Dick. 
183  ;  Perrot  v.  Perrot,  8  Atk.  94  ;  Davies  v.  Leo,  6  Ves.  784 ; 
Birch-Wolfe  v.  Birch,  9  Eq.  688. 

In  such  a  case,  however,  if  as  much  is  laid  out  upon  the 
estate  as  is  taken  from  it  by  waste,  equity  will  not  interfere. 
Birch- Wolfe  v.  Birch,  9  Eq.  688. 

The  law  appears  to  be  unsettled   as  to   the  property  in  Proceeds  of 
the  proceeds  of  equitable  waste.  wMte. 

There  is  authority  for  saying  that  they  follow  the  analogy 
of  legal  waste  and  vest  in  the  owner  of  the  first  estate  of 
inheritance  in  existence  at  the  time  when  the  waste  is 
committed. 

It  would  follow  that  a  tenant  for  life  in  remainder  cannot 
sue  for  an  account  of  the  proceeds,  and  it  has  been  so  held  in 
Rolt  V.  Lord  Somerrille,  2  Eq.  Ab.  759 ;  Ornwnd  v.  Kynnei'sley, 
7  L.  J.  Ch.  0.  S.  150 ;  8  ih.  67 ;  15  B.  10,  n. 

It  would  also  follow  that  the  statute  runs  against  the 
remainderman  from  the  time  when  the  waste  was  committed. 
Simpson  v.  Simpson,  3  L.  R.  Ir.  808. 

The  better  opinion,  however,  appears  to  be  that  the  proceeds 
of  equitable  waste  must  be  invested  and  treated  as  part  of  the 
estate.  During  the  life  of  the  tenant  for  life  who  committed 
the  waste  the  proceeds  must  be  invested  and  the  income  will 
be  accumulated,  but  a  subsequent  tenant  for  life  will  take  the 
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income.  This  was  done  in  Lushington  v.  Boldero,  G.  Coop. 
216  ;  6  Mad.  149  ;  13  B.  418  ;  15  B.  1  ;  see  Honi/uood  v. 
Honi/wood,  18  Eq.  306. 

The  same  view  is  also  supported  by  the  cases  in  which 
tenant  for  life  in  remainder  has  been  held  entitled  to  sue  for 
an  injunction  to  restrain  equitable  w^aste.  Perrot  v.  Perrot, 
3  Atk.  94  (apparently  a  case  of  legal  waste)  ;    Daviess .  Leoy 

6  Ves.  784,  786 ;  Monis  v.  Monis,  15  Sim.  505. 

It  is  also  supported  by  the  decision  of  Lord  Cottenham  that 

he  statute  does  not  begin  to  run  against  the  remainderman 

until  his  title  accrues  in  possession.     Duke  of  Leeds  y.  Earl 

of  Amherst,  2  Ph.  117  ;    see  Harcourt  v.   White,  28  B.  303  ; 

Birch- Wolfe  v.  Birch,  9  Eq.  683. 

Sect.  36  of  the  Settled  Land  Act,  1882,  provides  that  where 
a  tenant  for  life  is  impeachable  for  waste  in  respect  of  timber 
and  there  is  timber  ripe  and  fit  for  cutting,  he  may,  with  the 
consent  of  the  trustees  of  the  settlement  or  under  an  order  of 
the  Court,  cut  the  timber.  Three-fourths  of  the  proceeds  are 
capital  and  the  rest  income. 

In  cases  not  within  this  section,  where  timber  is  cut  bv  a 
trustee  or  by  the  Court  because  it  is  decaying  or  to  make  room 
for  other  trees,  the  proceeds  are  invested  and  the  interest  paid 
to  the  tenant  for  life.  Wickham  v.  Wickham,  G.  Coop.  288; 
19  Ves.  419 ;  Tooker  v.  Annesley,  5  Sim.  235  ;  Waldo  v.  Waldo y 

7  Sim.  261  ;  12  Sim.  107  ;  Tollemache  v.  ToUemache,  1  Ha. 
456 ;  Ferrand  v.  Wilson,  4  Ha.  381 ;  Lord  Lorat  v.  DiK-hess  of 
Leeds,  2  Dr.  &  Sm.  75  ;  Earl  Coivley  v.  WeUesley,  L.  R.  1 
Eq.  656 ;  Honywood  v.  Honywood,  18  Eq.  306. 

The  capital  will  belong  to  the  first  tenant  for  life  without 
impeachment  of  waste  who  comes  into  possession  or  to  the 
first  owner  of  an  estate  of  inheritance.  Gent  v.  Harrison, 
Joh,  517  ;  Waldo  v.  Waldo,  12  Sim.  107  ;  Phillips  v.  Barlow, 
14  Sim.  263 ;  Jodrell  v.  Jodrell,  7  Eq.  461 ;  Lowndes  v.  Norton, 
6  Ch.  D.  139. 


Mines. 


C.  Rights  as  regards  Mines. 

Tenant  for   life  impeachable   for  waste  is  entitled  to  the 
profits  of  open  mines  and  quarries.     It  is  not  necessary  that 
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the    mines    should   have   been    opened  by   the    settlor    or        Chap. 

ZXXIY. 

testator  himself.    He  may  also  open  a  new  pit  if  it  is  for  the 

more  profitable  working  of  an  old  mine.  Go.  Litt.  54b ; 
Spencer  v.  Smrr,  81  B.  834 ;  Bagot  v.  Barfot,  32  B.  509  ;  Earl 
Cowley  V.  Wellealey,  35  B.  685  ;  Miller  v.  Miller,  13  Eq.  263 ; 
In  re  MaynanVs  Settled  Estate,  (1899)  2  Ch.  347  ;  Grevillr- 
Ntiffent  V.  Mackenzie,  (1900)  A.  C.  278 ;  see  Elias  v.  Snoicdon 
Slate  Quarri<'8,  4  App.  C.  454. 

He  is  also  entitled  to  the  profits  of  mines  opened  mider 
powers  conferred  by  the  testator  or  agreed  to  be  leased  by  him 
though  the  leases  are  not  actually  granted  or  the  mines 
opened  at  the  testator's  death.  Daly  v.  Beckett,  24  B.  114  ; 
Earl  Cowley  v.  Wellesley,  85  B.  685  ;  In  re  Kemeys-Tynte ; 
Kemeys-Tynte  v.  Kemeys-Tynte,  (1892)  2  Ch.  211. 

He  cannot  work  an  abandoned  mine.  Clavering  v.  Claverinff, 
2  P.  W.  888 ;   Viner  v.  Vaughan,  2  B.  466. 

The  Settled  Land  Act,  1882,  authorises  the  granting  of 
mining  leases  by  tenants  for  life,  and  provides  (sect.  11)  for 
the  disposal  of  the  rents. 

Except  in  the  cases  above  mentioned,  a  tenant  for  life 
impeachable  for  waste  is  not  entitled  to  the  profits  of  mines 
not  opened  till  after  the  testator's  death.  Campbell  v. 
Wardlaw,  8  App.  C.  641. 

Where  minerals  are  got  by  a  trespasser  during  the  lives  of  Compensation 
successive  tenants  for  life  unimpeachable  for  waste  and  compen-  got  by 
sation  is  paid,  the  compensation  is  divisible  between  the  estates  *'«*p**«*"- 
of  the  tenants  for  life  in  proportion  to  the  minerals  got  during 
each  life.    In  re  Barnngton  ;  Gamlen  v.  Lyon,  88  Ch.  D.  523. 

Where  minerals  are  taken  by  a   railway  company  under  Minerals 
compulsory  powers  the  proceeds  must  be  invested  and  the  railway 
tenant  for  life  unimpeachable  for  waste  receives  the  income  ^^^p*'*^- 
only.     In  re  Robinson's  Settlement,  (1891)  8  Ch.  129  ;  see  In  re 
Barrington,  siijyra. 

D.  Permissive  Waste. 

1.  A  tenant  for  life,  whether  legal  or  equitable,  of  freeholds  Tenant  for 
or  leaseholds,  is  not  liable  to  the  remainderman  for  permissive  for  permissiye 
waste.    Powys  v.  Blagrave,   4  D.  M.  &  G.  448 ;  Warren  v.  '^*®* 

T.W.  H  H 
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Rudall,  1  J.  «&  H.  1  ;  Baines  v.  Doiclinff,  44  L.  T.  809  ;  In 
re  Hotchh'i/8  ;  Freke  v.  Calmadif,  32  Ch.  D.  408  ;  In  re 
Cartwright;  Avis  v.  Neicmun,  41  Ch.  D.  532  ;  In  re  Parry 
iC  Hopldn,  (1900)  1  Ch.  160. 

2.  If  the  will  directs  the  tenant  for  life  to  repair,  his  estate 
is  liable,  upon  the  implied  contract  arising  from  the  fact  that 
he  takes  possession.  Woodhouse  v.  Walker,  5  Q.  B.  D.  404  ; 
Re  Williames';  Andrew  v.  Williames,  62  L.  T.  41 ;  54  L.  T.  105  ; 
Blaekmnre  v.  White,  (1899)  1  Q.  B.  293  ;  Dimile  v.  Coppen, 
(1899)  1  Ch.  726. 

The  amount  recoverable  is  the  sum  reasonably  necessary  to 
put  the  premises  in  the  state  of  repair  in  which  the  tenant  for 
life  ought  to  have  left  them.  Woodhouse  v.  Walker,  5  Q.  B.  D. 
404,  p.  408 ;  lie  Bradhrook,  56  L.  T.  106  ;  see  Conquest  v. 
Ehhetts,  (1896)  A.  C.  490;  Joipies  v.  Weeks,  (1891)  1  Q.  B.  81. 

A  tenant  for  life  bound  to  keep  the  property  in  tenantable 
condition  will  not  be  liable  for  the  depreciation  of  the  land  if 
he  deals  with  it  in  the  same  way  in  which  the  testator  had 
dealt  with  it.     Dingle  v.  Coppen,  supra. 

8.  If  an  obligation  is  imposed  on  the  tenant  for  life  to  repair 
he  is  also  bound  to  insure  and  to  rebuild  in  case  of  fire.  In  re 
Skinglei/,  3  Mac.  &  G.  221 ;  Gregg  v.  Coates,  23  B.  88  ;  Pinfold 
V.  ShilUngford,  46  L.  J.  Ch.  491  ;  25  W.  R.  425. 

He  is  not  bound  to  pay  a  sum  for  which  the  testator  was  at 
his  death  liable  for  repairs.  Harris  v.  Poyner,  1  Dr.  174 ;  Pinfold 
V.  Shillinfiford,  supra ;  see  Hickling  v.  Boger,  8  Mac.  &  G.  635. 

But  a  direction  to  keep  the  property  in  good  and  tenantable 
repair  may  make  the  tenant  for  life  liable  for  dilapidations 
existing  at  the  testator's  death.     Re  Bradhrook,  56  Jj.  T.  106. 


Tenant  for 
life  must 
bear  ordinary 
outgoings. 

Tenant's 
valuation. 


V.  Ordinary  Outgoings. 

The  tenant  for  life  must  pay  the  ordinary  outgoings  incident 
to  the  property  of  which  he  is  tenant  for  life,  such  as  rates, 
taxes,  and  the  like. 

If  a  tenant  is  entitled  at  the  end  of  his  term  to  be  paid  for 
his  property  at  a  valuation,  the  tenant  for  life  must  pay  the 
amount  and  recover  it,  if  possible,  from  the  incoming  tenant. 
Mansel  v.  Norton,  22  Ch.  D.  769. 
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The  tenant  for  life  of  leaseholds  must,  as  between  himself  and      „??*£;, 

XXXIY. 

the  estate,  pay  the  rent  and  perform  the  covenants  to  repair  and 

insure,  if  any,  and  the  other  covenants  contained  in  the  lease  tenant  for  life 
under  which  the  property  is  held.  He  is  not  liable  for  repairs  ^^  leawhoida. 
necessary  at  the  commencement  of  his  interest,  or  in  respect  of 
breaches  of  covenant  committed  before  the  testator's  death. 
Marsh  v.  TIV//«,  1  S.  &  St.  87 ;  In  re  Fowhr ;  Foicler  v.  OdcU, 
16  Ch.  D.  728;  In  re  Courtier;  Coles  v.  Courtier,  34  Ch.  D. 
136  ;  In  re  lUddbuj  ;  Thompson  v.  Iteddinff,  (1897)  1  Ch.  876  ; 
Brereton  v.  Dm/,  (1895)  1  Ir.  519  ;  Kinffhamv.  Kingham,  (1897) 
1  Ir.  170,  174;  In  re  Bettij ;  Bettifw,  A,'(L,  (1899)  1  Ch.  821 ; 
In  re  Gjers ;  Cooper  v.  Ojers,  (1899)  2  Ch.  54 ;  not  following 
In  re  Baring ;  Baring  v.  Baring,  (1893)  1  Ch.  61 ;  In  re 
Tomlinson ;  Tomlinson  v.  Tomlinson,  (1898)  2  Ch.  232. 

Where  a  leasehold  which  the  testator  had  assigned  came 
back  to  the  estate  after  his  death  under  a  compromise  with 
the  assignee,  it  was  held  that  the  liabilities  under  the  lease 
were  payable  out  of  corpus.     AUen  v.  Emhleton,  4  Dr.  226. 

The  cost  of  sanitary  works  which  local  authorities  require  to  be  Sanitary 

works 

executed  under  the  powers  conferred  upon  them  by  the  Public 
Health  Acts,  where  the  land  is  vested  in  trustees  in  trust  for  a 
tenant  for  life,  has  in  some  cases  been  charged  upon  the  pro- 
perty {a) ;  in  others  it  has  been  held  payable  out  of  income  (/>). 
In  re  Barneij ;  Harrison  v.  Barn  eg,  (1894)  3  Ch.  562 ;  /;/  re  Lever; 
Cordwellv.Lerer,  (1997)1  Ch.82;  Bee  In  re  Thomas;  Weatherall 
V.  Thoma8,{1900)l  Ch.319  («);  In  re  Crawleg;  Aeton  v.  Crawleg, 
28  Ch.  D.  431 ;   see,  too,  E,r  parte  Davis,  8  De  G.  &  J.  142  {h). 

Bepairs  executed  under  similar  circumstances  have  been  held  R^jpaira. 
payable  out  of  income  though  the  tenant  for  life  was  in  receipt 
not  of  the  rack-rent  but  only  of  an  improved  ground  rent. 
In  re  Copland's  Settlrment ;  Johns  Y.  Carden,  (1900)  1  Ch.  326. 

As  to  the  meaning  of  outgoings  with  reference  to  the  require- 
ments of  local  authorities,  see  also  In  re  Boor;  Boor  v. 
Hopldns,  40  Ch.  D.  572 ;  Tuhhs  v.  Wgnne,  (1897)  1  Q.  B.  74. 

* 
VI.  Emblements. 

Emblements  are  corn,  roots,  flax,  hemp  and  other  annual  Bmblements 
profits.      Co.  Litt.  55;    Latham  v.  Atwood,  Cro.    Car.   515; 

II  H  2 
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Bight  of 
ezeeuior  of 
tenant  for 
life  to 
emblements. 


Evans  v.  Roberts,  5   B.   &  C.  832 ;    see  Grates  v.   Weld,  6 
B.  &  Aid.  120. 

The  executor  of  a  tenant  for  life  whose  estate  determines  by 
death  is  entitled  to  emblements,  that  is  to  say,  the  produce  of 
the  soil  which  is  the  result  of  his  sowing.  Sir  Henry  Knivet's 
Case,  5  Rep.  85 ;  Gland's  Case,  5  Eep.  116. 

Divorce  is  an  act  of  law  and  does  not  disentitle  a  husband 
who  holds  during  coverture.     Gland's  Case,  stipra. 

He  is  not  entitled  when  his  estate  determines  by  his  own 
act,  as  by  the  marriage  of  a  tenant  for  life  during  widowhood. 
Gland's  Case,  supra ;  Co.  Litt.  56b ;  Davies  v.  Eyton,  4  Moo.  & 
P.  820 ;  7  Bing.  154. 

Nor  is  he  entitled  where  the  crops  are  not  sown  by  him. 
Grantham  v.  Hawley,  Hob.  135;  Anmu,  Cro.  Eliz.  61,  464; 
Spencer's  Case,  Winch,  51. 


Tenant  for 
life  cannot 
soTer 
fixtures. 


Vn.  Fixtures. 

Whatever  is  fixed  to  the  freehold  of  land  becomes  part  of  the 
freehold  or  inheritance,  and  cannot  be  severedby  a  tenant  for  life. 

The  question  as  to  what  are  fixtures  has  rarely  arisen 
between  tenant  for  life  and  remainderman. 

Whatever  is  strictly  and  properly  part  of  the  architectural 
design  of  a  house  as  distinguished  from  mere  ornament  to  be 
added  afterwards  passes  with  it.  Of  this  kind  are  tapestry 
permanently  fixed  to  the  walls,  pictures  in  panels,  statues, 
figures,  vases  and  garden  seats  forming  part  of  the  architectural 
design,  but  not  stufied  birds  attached  to  movable  trap's  in  a 
museum  fitted  to  receive  them.  D'Eyncourt  v.  Gregory,  8  Eq. 
882 ;  yoHon  v.  Dashwood,  (1896)  2  Ch.  427 ;  riscount  Hill 
V.  Bullock,  (1897)  2  Ch.  482. 

An  engine  put  up  by  a  tenant  for  life  to  work  a  colliery  has 
been  held  to  be  removable  by  his  executor.  Ijawton  v.  Laicton, 
3  Atk.  13 ;  Lord  Dudley  v.  Lord  ]Varde,  Amb.  113. 


Tenant  for 
life  improves 
at  bis  own 
risk. 


VIII.  Improvements  by  Tenant  for  Life. 

Apart  from  the  Settled  Land  Acts,  a  tenant  for  life  who 
makes  permanent  improvements  which  increase  the  value  of 
the    inheritance,   such   as  repaii*s  necessitated   by  dry  rot. 
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building  farm  buildings  and  cottages,  draining  marshes  and  the       ^^iS^r 

like,  does  so  at  his  own  risk,  and  is  not  entitled  to  a  charge  for 

his  expenditure.  Hihhwt  v.  Cookc.y  1  S.  &  St.  552 ;  Bostock  v. 
Blakenexjy  2  B.  C.  C-  653  ;  Naiiit  v.  Marjorihanks,  3  Euss.  582  ; 
Dixon  V.  Peacock,  8  Dr.  288  ;  Caldecott  v.  Brown ,  2  Ha.  144 ; 
Dunne  v.  Dnmw,  7  D.  M.  &  G.  207  ;  Dent  v.  Dent,  30  B.  363  ; 
In  re  Barrington's  Settlement,  1  J.  &  H.  142 ;  In  re  Ormrod's 
SettM  Estate,  (1892)  2  Ch.  318  ;  see  In  re  Montagu ;  Derbishire 
V,  Montagu,  (1897)  2  Ch.  8. 

But  he  will  be  allowed  expenditure  (including  the  costs  of  Salvage, 
legal  proceedings)  made  to  preserve  the  property  of  which  he 
is  tenant  for  life  from  injury,  destruction  or  forfeiture.  Dent 
V.  Dent,  30  B.  363,  369  (the  Aroa  Mine) ;  In  re  Earl  De  La 
Warr's  Estate,  16  Ch.  D,  587 ;  In  re  Ormrod's  Settled  Estate, 
(1892)  2  Ch.  318 ;  Hamilton  v.  Tighe,  (1898)  1  Ir.  123. 

On  this  principle,  he  may  complete  a  mansion-house  upon 
the  estate  left  unfinished  by  the  testator,  and  charge  the 
inheritance  with  the  cost,  Hihhert  v.  Cooke,  1  S.  &  St.  552 ; 
Dent  V.  Dent,  30  B.  363, 

And  if  he  completes  houses  commenced  by  a  te^ator  on  a 
building  estate  he  may  be  entitled  to  the  expenditure,  if  but 
for  the  outlay  the  buildings  would  have  been  lost  to  the  estate. 
Fergujfon  v.  Frrguson,  17  L,  K.  Ir.  567 ;  (ielliland  v.  Crawford, 
I.  R.  4  Eq.  35. 

A  tenant  for  life  who  purchases  land  under  a  statutory  right 
of  pre-emption,  which  he  can  only  exercise  as  trustee  for 
the  persons  entitled  under  the  settlement,  and  then  makes 
improvements  upon  it,  may  be  allowed  in  his  capacity  of  trustee 
and  not  of  tenant  for  life  the  amount  by  which  the  value  of  the 
land  has  been  increased.    Rowley  v.  Ginnever,  (1897)  2  Ch.  503. 


IX.  Charges  and  Incumbrances. 

A.  Bent-charges. 

The  tenant  for  life  must  keep  down  rent-charges  upon  the  Eent-chargee. 
estate,  and  he  is  personally  liable  to  pay  them  though  the  rents 
and  profits  may  be  insufficient.     Thomas  v.  Sylrester,  L.  E.  8 
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Annuity  in 
natnre  of  a 
debt. 


Q.  B.  368  ;  Christie  v.  Barker,  58  L.  J.  Q.  B.  587  ;  Searle  v. 
Cooke,  48  Ch.  D.  519.;  Sicift  v.  Kelly,  24  L.  B.  Ir.  107,  478; 
Odium  V.  Thompson,  81  L.  E.  Ir.  894 ;  Perticee  v.  Tounsend, 
(1896)  2  Q.  B.  129 ;  In  re  Herbage  Rents,  Greenwich  ;  Charity 
Commissioners  v.  Green,  (1896)  2  Ch.  811. 

If  the  testator  has  entered  into  a  covenant  to  pay  an  annuity 
or  rent-charge,  which  is  also  charged  on  the  land,  and  the 
annuity  or  rent-charge  is  in  the  nature  of  a  debt  of  the  testator, 
for  instance,  if  the  annuity  is  granted  in  consideration  of  a  loan 
or  as  the  purchase-money  of  the  estate,  it  must,  as  between  tenant 
for  life  and  remainderman,  be  capitalised,  and  the  burden  borne 
in  proportion  to  the  value  of  their  respective  interests.  BuUver 
V.  Astley,  1  Ph.  422  ;  Yates  v.  Yates,  28  B.  687  ;  Yonge  v.  Fursey 
20  B.  880 ;  In  re  Muffett ;  Jones  v.  Mason,  89  Ch.  D.  584. 

Another  mode  of  apportioning  the  liability  in  such  a  case  is 
that  the  tenant  for  life  should  pay  the  annuity  as  it  accrues,  in 
which  case  he  will  be  entitled  to  a  charge  on  the  estate  for  the 
amount,  but  not  to  interest  during  his  life  on  such  charge. 
In  re  Harrison  ;  Toicnson  v.  Harrison,  48  Ch.  D.  55. 


Interest  on 
mortgages. 


Back  rents. 


B.  Interest  on  Mortoaoes. 

The  tenant  for  life  must  keep  down  the  interest  on  incum- 
brances upon  the  estate  falling  due  while  he  is  in  possession  to 
the  extent  of  the  income  he  receives,  and  surplus  rents  of  later 
years  must  be  applied  in  making  up  a  deficit  of  earlier  years. 
He  is  not  bound  to  keep  down  arrears  of  interest  accrued  before 
his  possession.  DUon  v.  Peacock,  8  Dr.  288;  Caul  field  v. 
Magnire,  2  J.  &  Lat.  141 ;  Whithread  v.  Smith,  8  D.  M.  &  G. 
741 ;  Making  v.  Making,  1  D.  F.  &  J.  858 ;  Sharshaic  v.  Gihbs, 
Kay,  888 ;  Tracy  v.  lAidy  Hereford,  2  B.  C.  C.  128 ;  Kincan  v. 
Kennedy,  I.  K.  4  Eq.  499. 

The  tenant  for  life  is  not  personally  liable  to  the  mortgagee 
for  such  interest,  and  if  he  receives  rents  without  keeping 
down  the  interest  he  cannot  be  sued  by  the  mortgagee  for  back 
rents.     In  re  Morley ;  Morley  v.  Saunders,  8  Eq.  594. 

If  the  rents  and  profits  of  a  portion  of  the  estate  comprised 
in  a  mortgage  are  not  suflScient  to  keep  down  the  interest  on 
the  mortgage,  the  rents  and  profits  of  other  parts  of  the  estate 
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not  included  in  the  mortgage  must  be  applied  for  the  purpose.        Chap. 
Frewen  v.  Law  Life  Assurance  Societf/,  (1896)  2  Ch.  511. '- — 


If  the  tenant  for  life  does  not  keep  down  the  interest  to  the  Liability  to 
extent  of  the  rents  and  profits  he  receives,  his  estate  may  be  ,nj^ 
sued  by  the  remainderman  for  what  the  latter  has  to   pay, 
owing  to  the  tenant  for  life's  default.     Baldwin  v.  Baldwin^  4 
Ir.  Ch.  501 ;  6  Ir.  Ch.  156,  where  Lord  Romilly's  dictum  in 
Kensington  v.  Bouverie,  19  B.  89,  is  explained. 

If  the  remainderman  has  to  pay  interest  on  incumbrances  Subsequent 
which  accrued  during  the  life  tenancy,  and  rents  accrued  to'^nakeup 
during  the  life  tenancy  are  afterwards  recovered,  it  seems  that  arrears, 
in  equity  such  rents,  so  far  as  required  to  recoup  the  remainder- 
man, will  be  considered  as  belonging  to  the  reversion.     The 
right  is  not  a  mere  lien,  but  the  rents  belong  to  the  remainder- 
man and  he  will  take  any  accumulations  produced  by  their 
investment.     Waring  v.  Coventry ,  2  M.  &  K.  406 ;  Kirwan  v. 
Kennedy,  I.  K.  3  Eq.  472 ;  Coote  v.  O'lieilhj,  1  J.  &  Lat.  455 ; 
Howlin  V.  Sheppard,  I.  R.  6  Eq.  38,  497,  532 ;  see  Dillon  v. 
Dillon,   4   Ir.  Ch.    102;   In   re  Fitzgerald's   Estate,   I.   R.   1 
Eq.  453. 

If  the  tenant  for  life   pays   interest  on  incumbrances  in  Tenant  for 
excess  of  the  income  received  he  is  not  entitled  to  a  charge  jn exc/^of 
for  the  excess,  nor  can  he  recover  it  from  the  remainderman.  '*e°*8. 
Kensington  v.  Boiiverie,  7  H.  L.  557. 

C.  Redemption  of  Incumbrances. 

The  tenant  for  life  may  redeem  incumbrances  in  priority  to  Right  to 
the  remainderman.    He  cannot  himself  be  redeemed,  nor  can 
he  foreclose.     Rarald  v.  lliissell.  You.  19 ;  Eaffety  v.  King,  1 
Kee.  618 ;  Aynsley  v.  Heed,  1  Dick.  249  ;   Wieks  v.  Scrivens, 
IJ.  &  H.  215 ;  Prout  v.  Cock,  (1896)  2  Ch.  508. 

If  he  pays  oflf  an  incumbrance  on  the  estate  he  is  presumed  Tenant  for 
to   do   so   for  his   own  benefit,  and  the  presumption  is  not  o/jncum-^ 
rebutted  by  the  mere  fact  that  the  remaindermen  are  children  b^-ances. 
of  the  tenant  for  life.     Jones  v.  Morgan,  1  B.  C.  C  206; 
Shren-shury  v.   Shrewsbury,   1  Ves.   Jun.  227 ;    liedington    v. 
Redington,  1  Ba.  &  Be.  131 ;  Biirrell  v.  Earl  of  Egremont,  7  B. 
205;   Lindsay  v.  Earl  of  WicJdow,  I.  R.  7  Eq.  192  ;    Lire 
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Harvey ;  Harvey  v.  Hobday,  (1896)  1  Ch.  137  ;  Lord  Gifford  v. 
Lord  Fitzhardiuge,  (1899)  2  Ch.  82. 


Estate  duty 
in  respect  of 
jointure. 


I^eaBing 
powers. 


Unlimited 
power. 


Contract  for 
a  leaae. 


Covenant  to 
renew  lease. 


D.  Estate  Duty. 

For  the  purpose  of  ascertaining  the  estate  duty  payable  by 
a  jointress,  the  jointress  is  to  be  treated  as  tenant  for  life  of 
a  sum  equal  to  the  value  of  the  jointure,  capitalised  at  the 
number  of  years'  purchase  at  which  the  estate  as  a  whole  was 
capitalised  for  the  purpose  of  duty,  and  she  is  to  be  charged 
with  estate  duty  on  that  sum,  but  she  is  entitled  to  throw 
the  duty  so  charged  upon  the  corpus  of  the  estate  upon  the 
terms  of  paying  interest  to  the  tenant  for  life  at  the  rate 
actually  paid  to  the  Crown  until  payment  of  the  duty,  and 
thereafter  at  the  rate  at  which  the  duty  could  be  raised  by  mort- 
gage of  the  estate.  In  re  Parker  Jervis ;  Salty.  Locker,  (1898) 
2  Ch.  643. 

X.  Powers  of  Leasing. 

Large  powers  of  leasing  are  conferred  upon  tenants  for  life 
by  the  Settled  Estates  Act,  1877  (40  &  41  Vict.  c.  18),  and 
the  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  88). 

Where  express  power  of  leasing  is  given  without  limit  of 
lime  it  is  a  question  of  construction  upon  the  whole  instrument 
whether  the  power  authorises  leases  beyond  the  life  of  the 
tenant  for  life.     Vivian  v.  Jegon,  L.  R.  3  H.  L.  285. 

Under  the  Settled  Land  Act,  1882,  sect.  31  (2),  a  contract 
by  a  tenant  for  life  for  a  lease  binds  the  remainderman. 

Independently  of  the  Act,  a  contract  for  a  lease  by  a  tenant  for 
life  with  power  of  leasing,  if  the  lease  contracted  for  was  within 
the  power,  bound  the  remainderman.  Shannon  v.  Bradstreet, 
1  Sell.  &  L.  52 ;  see  Morgan  v.  Milman,  3  D.  M.  &  G.  24. 

And  a  covenant  by  a  tenant  for  life  to  renew  a  lease  at  the 
expiration  of  an  existing  lease,  though  the  covenant  to  renew 
is  not  authorised  by  the  power,  will  bind  the  tenant  for  life  if, 
when  the  time  for  renewal  arrives,  the  renewed  lease  is  within 
the  power.  Harnett  v.  Yielding,  2  Sch.  &  L.  549 ;  Doe  d.  Brom- 
ley v.  Bettison,  12 East,  305  ;  Doivelly.  l>ew,  1  Y.  &  C.  C.  345 ; 
7  Jur.  117  ;  Gas  Light  and  Coke  Co.  v.  Towne,  35  Ch.  D.  519. 
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Chap. 
XXXIV. 

XI.  Fiduciary  Position  of  Tenant  for  Life. 

In  some  respects  the  tenant  for  life  is  in  a  fiduciary  position 
AQ  regards  the  estate. 

If  he  pays  off  an  incumbrance  he  can  charge  the  inheritance  Purchase  of 
only  with  the  amount  paid.     Hill  v.  Browne,  Dru.  t.  S.  426. 

A  sum  received  by  a  tenant  for  life  for  withdrawing  opposition 
to  a  bill  must  be  invested  for  the  beneiit  of  the  estate. 
Oicm  V.  JVilliamSy  Amb.  734  ;  Pole  v.  Pole,  2  De  G.  i&  S.  420 ; 
lie  Ditke  of  Marlboron(/h'H  Estate,  13  Jur.  738 ;  Earl  of  Shretcs- 
bury  V.  North  Staffonhhire  lit/.,  L.  E.  1  Eq.  693,  608;  see 
Yeni  V.  Edwards,  3  K.  &  J.  664 ;  1  De  G.  &  J.  698. 

There   is  no  duty  imposed  upon  either  legal  or  equitable  Duty  as 
tenants  for  life  of  renewable  leaseholds,  to  renew.     Xightingale  J^newabie 
V.  Lawson,  1  B.  C.  C.  443  ;   White  v.  White,  4  Ves.  32;  9  Yes.  leaseholds. 
561 ;  Stone  v.  Theed,  2  B.  C.  C.  248 ;  Montford  v.  Cadogan, 
19   Yes.    633;  Capel    v.    Wood,   4   Euss.   600;  O'Ferrall  v. 
O'Ferrall,  LI.  &  G.  t.  P.  79 ;  Lawrence  v.  Maggs,  1  Ed.  463 ; 
see  Trench  v.  St.  George,  1  Dr.  &  Wal.  417. 

If  the  tenant  for  life  does  renew  he  will  be  taken  to  renew 
for  the  beneiit  of  the  estate  though  he  may  be  himself  the 
settlor.     Coppin   v.   Fernyhongh,  2  B.  C.  C.  291 ;  Bowles  v 
Stewaii,  1  Sch.  &  L.  209  ;  Giddings  v.  Giddings,  3  Euss.  241 ; 
Hill  v.  Mill,  12  Ir.  Eq.  107 ;  Mill  v.  Hill,  3  H.  L.  828. 

It  makes  no  difference  that  a  particular  renewal  is  directed 
to  enure  for  the  benefit  of  the  trust.  Tanner  v.  Elworthy, 
4  B.  487. 

A  purchase  of  the  reversion  by  the  tenant  for  life  of  renew-  Purchase  of 
able  leaseholds  enures  for  the  benefit  of  the  estate.     Phillips 
V.  Phillips,  29  Ch.  D.  673. 

If  there  is  no  trust  to  renew  he  is  entitled  to  a  charge 
for  the  purchase-money. 

If  the  fee  is  conveyed  on  the  trusts  of  the  will,  the  first 
tenant  in  tail  who  would  have  been  absolutely  entitled  to  the 
leaseholds  is  entitled  to  an  interest  equivalent  to  the  residue 
of  the  teim  which  would  have  been  left  at  the  death  of  the 
tenant  for  life.     Isaac  v.  Wall,  6  Ch.  D.  706. 
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Chap. 


Tenant  for 
life  may  pur- 
chase estate. 


Purchase  of 
reversion. 


Policy 
moneys. 


If  the  fee  is  conveyed  to  the  tenant  for  life  the  first  tenant  in 
tail  is  absolutely  entitled.     Isaac  v.  Wally  6  Ch.  D.  7.06. 

The  tenant  for  life  may  purchase  the  estate  if  sold  under  a 
power  though  the  power  is  exercisable  with  his  consent. 
DicconHon  v.  Talbot,  0  Ch.  32;  Howard  v.  Ducanc,  T.  &  R.  81. 

And  he  may  purchase  for  himself  the  reversion  subject  to  a 
lease  of  which  he  is  tenant  for  life.  Randall  v.  Russell,  8  Mer. 
190 ;  Lomjton  v.  Wilshy,  76  L.  T.  770. 

If  the  will  contains  no  trust  to  insure  and  a  policy  is  effected 
by  the  tenant  for  life,  it  would  seem  that  the  policy  moneys, 
belong  to  him.  Seymour  v.  Vernon,  16  Jur.  189  ;  Wancicker 
V.  Bretnall,  23  Ch.  D.  188. 

As  to  the  effect  of  the  resumption  by  a  tenant  for  life  of 
a  holding  under  sect.  21  of  the  Land  Law  (Ireland)  Act,  1881,. 
see  Martin  v.  Martin,  (1898)  1  Ir.  112. 


Estoppel 
where  testator 
had  no  title 
or  an  imx^er- 
feet  title. 


XII.  Estoppel  against  Tenant  for  Life. 

If  tenant  for  life  under  a  will  enters  into  possession  of 
land  devised  by  a  specific  description  to  which  the  testator 
had  either  no  title  or  an  imperfect  title,  and  the  tenant  for  life 
acquires  a  title  by  possession  against  the  true  owner,  the 
tenant  for  life  cannot  claim  the  land  as  against  the  remainder- 
man. Hawh'shee  v.  Hawhshee,  11  Ha.  230  ;  Anstee  v.  Xelms,, 
1  H.  &  N.  225 ;  Board  v.  Board,  L.  R.  9  Q.  B.  48 ;  DaWm  v. 
Fitzf/erald,  (1897)  1  Ch.  440  ;  2  Ch.  86. 

A  distinction  has  been  made  between  these  cases  and  a  case 
where  a  testator  having  a  good  title  to  land  makes  a  devise 
which  does  not  include  it,  and  the  tenant  for  life  enters  think- 
ing that  it  does.  In  such  a  case  it  has  been  said  there  is  no* 
estoppel.  See  Paine  v.  Jones,  18  Eq.  320 ;  In  re  Stringer's: 
Estate,  6  Ch.  D.  1  ;  see  Dalton  v.  Fitzf/erald,  supra. 

In  Scott  V.  Nixon,  3  Dr.  &  War.  388 ;  Kernar/han  v. 
McXally,  12  Ir.  Ch.  89,  the  point  was  whether  beneficiaries 
entering  upon  land  in  the  belief  that  it  passed  to  them  under 
a  residuary  devise,  when  in  fact  it  did  not,  acquire  the  legal 
estate  for  themselves  or  for  their  trustee  under  the  will.  The 
two  decisions  appear  to  be  inconsistent. 
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Chap. 

XIII.  Eenewable  Leaseholds.  xxxiv. 


In  the  case  of  fines  for  the  renewal  of  leaseholds  given  for  Court  appor- 
life  with  remainders,  the  Court  will,  if  no  directions  are  given  for^fines.  ^  **^ 
how  the  fine  is  to  be  paid,  apportion  the  fine  between  tenant 
for  life  and  remainderman  according  to  their  enjoyment. 

A  direction  to  renew  *'  out  of  rents  and  profits  "  or  to  renew  Effect  of 
'*  out  of  rents  and  profits  or  by  mortgage  "  will  not  alone  renew. 
throw  the  fines  upon  the  tenant  for  life.  Allan  v.  Backhause,  2 
V.  &  B.  85,  on  appeal.  Law  Mag.  vol.  25,  p.  112  ;  Greenwood  v. 
Evans,  4  B.  44  ;  Jones  v.  Jones,  5  Ha.  440 ;  Reeves  v.  Cresivick, 
3  Y.  &  C.  Ex.  715 ;  Lewin  on  Trusts,  408 ;  Ainslie  v.  Harcoin-t, 
28  B.  313;  see  In  re  Marqm*ss  of  Bate ;  Marquess  of  Bute  v. 
Rtjihr,  27  Ch.  D.  196. 

But  the  will  may  throw  the  expense  of  renewals  upon  the 
tenant  for  life,  for  instance,  by  imposing  the  duty  of  renewal 
upon  him  personally  by  name  (a) ;  by  a  trust  to  renew  out  of 
rents  and  profits,  and  a  gift  of  the  rents  and  profits  to  him 
subject  to  the  trust  (/;) ;  or  of  the  surplus  rents  and  profits 
only  (c) ;  or  by  a  direction  to  pay  fines  out  of  the  annual 
rents  ((/).  Blake  v.  Peters,  1  D.  J.  &  S.  345  (a) ;  Lord  Mont- 
ford  V,  Lord  Cadogan,  17  Ves.  485;  19  Ves.  635;  2  Mer.  3; 
Earl  of  Shafteshunj  v.  Duke  of  MarlborouijU,  2  M.  &  K.  Ill  (/>) ; 
Stone  V.  Theed,  2  B.  C.  C.  247  ;  5  Ha.  451,  n.  (c) ;  Solleij  v. 
Wood,  20  B.  482  {d). 

If  the  fines  are  to  be  raised  out  of  the  rents  and  profits  Fines  raised 
or  by  mortgage,  the  tenant  for  life  is  bound  to  keep  down  the    ^  mortgage, 
interest  on  the   whole  sum  if  raised  by  mortgage  and  not 
merely  upon  that  portion  of  it  which  is  ultimately  paid  by. 
him.     Greenwood  v.   Evans,   4   B.    44 ;  Playtcrs   v.   Abbott, 
2  M.  &  K.  97  ;  Beeves  v.  Creswiek,  3  Y.  &  C.  Ex.  715 ;  Ainslie 
V.  Hareourt,  28  B.  313 ;  Jones  v.  Jones,  5  Ha.  440. 

In  the  absence  of  any  direction  how  the  cost  of  renewal  is  to  Apportion- 
be  borne,  the  rules  are  : —  S^renewT^ 

a.  If  the  tenant  for  life  gets  no  advantage  from  the  renewal, 
the  sum  to  be  paid  by  the  remainderman  is  the  sum  actually 
paid  with  compound  interest  at  4  per  cent,  down  to  the 
death  of  the  tenant  for  life  and  simple  interest  afterwards. 
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Title  to  fund 
for  renewal 
when  renewal 
impossible. 


Nufhtinftaley.  Latvson,  1  B.  C.  C.  440  ;   White  v.  Mliite,  9  Ves. 
557  ;    Giddiiujs  v.  Giddin(/8,  3  Buss.  260. 

b.  If  the  tenant  for  life  lives  to  enjoy  the  benefit  of  the 
renewal,  the  remainderman  has  to  pay  a  sum  bearing  the 
same  proportion  to  the  whole  sum  paid  as  the  benefit  he  gets 
from  the  renewal  bears  to  the  whole  of  the  renewed  lease  with 
interest  as  before ;  cases  supra. 

c.  In  the  case  of  renewable  leaseholds  for  lives  the  same 
principles  apply,  the  value  of  the  lives  being  calculated  at  the 
time  of  the  renewal  according  to  the  tables  framed  for  the 
purpose,  the  chance  that  the  new  life  may  fail  during  the  sub- 
sistence of  the  other  cestuis  que  vie  being  apparently  thrown 
upon  the  remainderman.  Jones  v.  Jones,  5  Ha.  440 ;  Harns 
V.  Harris,  32  B.  333;  Bradford  v.  Broivnjohn,  3  Ch.  711. 

If  the  testator  has  directed  the  creation  of  a  fund  for 
renewal  out  of  the  rents,  and  the  power  of  renewal  is  subse- 
quently destroyed,  the  remainderman  will  be  entitled  to  the 
fund  for  renewal,  or  to  the  purchase-money  if  the  leaseholds  are 
sold  as  soon  as  renewal  becomes  impossible,  if  the  object  of  the 
testator  was  to  keep  the  leaseholds  perpetually  renewed  at 
any  cost.  In  re  Wood's  Estate,  10  Eq.  572;  Hollier  v. 
Bwrne,  16  Eq.  163 ;  Maddif  v.  Hale,  3  Ch.  D.  327 ;  see  In  re 
Lord  lianelagh's  Will,  26  Ch.  D.  691. 

The  fund  must  be  invested  in  ordinary  securities,  and  the 
tenant  for  life  takes  the  dividends.  In  re  Barber's  Settled 
Estates,  18  Ch.  D.  624. 

If  renewal  becomes  impossible  through  the  act  of  the 
testator,  the  trust  is  at  an  end.  Pinfold  v.  Shillingford, 
46  L.  J.  Ch.  491 ;  25  W.  E.  425. 

If  only  a  reasonable  sum  is  to  be  applied  in  renewals,  the 
tenant  for  life  will  be  entitled  to  the  whole  fund.  Morris  v. 
Hodges,  27  B.  625 ;  In  re  Money's  Tnists,  2  Dr.  &  Sm.  94 ; 
10  W.  R.  399  ;  see  Haxjward  v.  Pile,  5  Ch.  214. 


Court  may 
let  equitable 
tenant  for 
life  into 
possession. 


XIV.  Eight  to  Possession. 
An  equitable  tenant  for  life  is  not  entitled  as  of  right  to 
possession,  but  the  Court  has  a  judicial  discretion  as  to  giving 
him  possession,  and  having  regard  to  the  large  powers  conferred 
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upon  tenants  for  life  by  the  Settled  Land  Acts,  an  equitable        c^»P' 
tenant  for  life,  and  a  person  having  the  powers  of  a  tenant  for '- — 


life,  will  be  let  into  possession  upon  proper  undertakings  for 
the  protection  of  the  estate.  In  re  Bentlcii,  54  L.  J.  Ch.  782  ; 
In  re  Wythes ;  West  v.  Wythes,  (1893)  2  Ch.  369  ;  In  re 
Bagofs  Settlement ;  Bagot  v.  Kittoey  (1894)  1  Ch.  177  ;  In  re 
Richardson ;  Richardson  v.  Richardson,  W.  N.  1900,  3. 

As  a  general  rule  a  tenant  for  life  of  chattels  is  bound  to  inventoiy  of 
sign  an  inventory,  but  not  to  give  security.     Foley  v.  Burnell, 
1  B.  C.  C.  279  ;  Conduitt  v.  Sonne,  1  Coll.  285. 

XV.  Title  Deeds. 

The  right  of  possession  of  the  title  deeds  follows  the  legal  Legal  tenant 
estate ;  therefore  legal  tenant  for  life  is  entitled  to  the  title  entitled  to 
deeds.     Garner  v.  Hannyngton,  22  B.  627,  630 ;  Allwood  v.  *'*^*  '^®^*- 
Heyivood,  1  H.  &  C.  745  ;  Leathes  v.  Leathes,  5  Ch.  D.  221. 

But  if  there  is  any  probability  that  he  will  make  a  wrongful 
use  of  them,  as  for  instance  by  taking  them  out  of  the  juris- 
diction, or  if  they  are  required  for  the  purposes  of  an  action, 
they  may  be  secured  in  Court.  Jenner  v.  Morris,  L.  E.  1  Ch. 
608  ;  Stanford  v.  Roberts,  6  Ch.  310. 

The  remainderman  is  entitled  to  have  the  title  deeds 
produced  for  the  purposes  of  a  sale  or  otherwise  where  there 
is  no  dispute  about  his  title.  Davies  v.  Earl  of  Dysarty 
20  B.  405  ;  Pennell  v.  Earl  of  Dysart,  27  B.  542. 

And  possession  of  the  title  deeds  will  also  be  given  to  an  Equitable 
equitable  tenant  for  life  upon  an  undertaking  not  to  part  with  ilv^^o^ion 
them  and  produce  them  to  the   trustees  on  all  reasonable  o^  tit^e  deeds. 
occasions.     In  re  Bumahy's  Settled  Estate,  42  Ch.  D,  621 ;  In 
re  Wythes ;  West  v.  Wythes,  (1898)  2  Ch.  369. 

XVI.  Capital  and  Income. 

1.  Trees  blown  down  and  severed  from  the  soil  before  the  Trees  blown 
testator's  death  belong  to  his  estate.     The  question  whether  thrd^h^^ 
the  tree  is   severed  or  not  is  one  of  fact.     In  re  Ainslie ; 
Swinbnrn  v.  Ainslie,  80  Ch.  D.  485. 

2.  Fines  payable  on  the  renewal  of  leases  subject  to  which  Fines  and 
an  estate  is  devised,  fines  on  admission  to  copyholds,  and  casual  *^"*  ^'°    * 
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Fund  for 
protection  of 
property. 

Losses  of 
business. 


Securities 
sold  or  bought 
cum  dividend. 


Dividends  on 
^harei*. 


profits  belong  to  the  tenant  for  life.  Earl  Cowley  v.  Wellesletj, 
35  B.  635  ;  L.  11. 1  Eq.  656 ;  Brigstocke  v.  Brigstoclcc,  8  Ch.  D. 
357  ;  In  re  Medowa  ;  Xorie  v.  Bennett,  (1898)  1  Ch.  800. 

3.  The  cases  upon  dividends  and  profits  as  between  the 
estate  and  the  specific  legatee  {ante,  p.  161)  are  also  authorities 
as  between  tenant  for  life  and  remainderman. 

4.  A  fund  created  for  the  protection  of  property  given  for 
life  is  capital.     Yarlo  v.  Faden,  1  D.  F.  &  J.  211. 

5.  As  between  successive  tenants  for  life  of  a  business,  it 
has  been  held  that  losses  incurred  during  the  life. of  one 
tenant  for  life  must  be  made  good  out  of  profits  earned  during 
the  life  of  the  next  tenant  for  life,  and  not  out  of  capital. 
Upton  v.  Brown,  26  Ch.  D.  588 ;  see,  too,  Gow  v.  Foster, 
26  Ch.  D.  672 ;  He  Millcchamp,  52  L.  T.  758. 

6.  Where  a  sale  is  made  between  .two  dividend  days  so  that 
more  is  realised  owing  to  the  accrued  dividend,  the  tenant  for 
life  cannot  claim  any  part  of  the  purchase-money  on  account 
of  dividend  (a) ;  and  where  a  purchase  is  made  of  a  security 
upon  which  some  dividend  has  accrued  due,  so  that  the 
dividend  may  be  said  to  some  extent  to  be  paid  for  out  of 
capital  the  tenant  for  life  cannot  be  required  to  make  an 
allowance  to  capital  {h).  Scholefield  v.  liedfeni,  2  Dr.  &  Sm. 
173 ;  Frenwn  v.  Whitbread,  L.  R.  1  Eq.  266 ;  Bidkeley  v. 
Stephens,  (1896)  2  Ch.  241  (a) ;  In  re  Clarke ;  Barker  v. 
Perotcne,  18  Ch.  D.  160  ([^). 

Under  special  circumstances,  however,  an  allowance  may 
be  made  to  the  tenant  for  life,  for  instance,  if  the  securities 
are  at  his  death  to  be  transferred  to  the  remainderman,  in 
which  case  his  estate  would  get  the  apportioned  dividend, 
and  the  trustees  sell  them  without  the  concurrence  of  his 
executors.  Bidkeletj  v.  Stephens,  supra.  See,  too.  Lord 
Londeshorough  v.  Somerrille,  19  B.  295  ;  Bulkeley  v.  Stephens, 
3  N.  R.  105. 

7.  As  regards  dividends  on  shares  the  tenant  for  life  is 
entitled  only  to  dividends  and  bonuses  declared  by  the 
company.  But  he  is  entitled  to  dividends  and  bonuses 
so  declared,  though  the  accumulated  profits  of  past  years 
are  applied   in  paying    them.     If    the  company  goes  into 
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liquidation    so    that    no   further  dividend   can   be   declared,       -^^i?;, 

and  the  assets  are  more  than  sufficient  to  repay  the  amount 

credited  on  the  shares,  the  excess,  though  arising  from 
funds  representing  accumulated  profits,  is  nevertheless  capital. 
BoHch  V.  Spronle,  12  App.  C.  385  ;  In  re  Alsbunj  ;  Surfden  v. 
Alshun/y  45  Ch.  D.  287;  In  re  Armitage ;  Armltage  v. 
Oarnctt,  (1893)  3  Ch.  337.  Plumbe  v.  Neild,  29  L.  J.  Ch. 
618;  HoIUh  v.  Allan,  14  W.  R.  980;  NicJwhon  v.  Nichohon, 
30  L.  J.  Ch.  617,  so  far  as  they  decide  that  dividend  paid  out 
of  profits  accumulated  before  the  tenant  for  life's  interest 
commenced  does  not  belong  to  him  are  overruled. 

8.  Where  a  company  has  no  power  to  increase  its  capital  Accumulated 
but  has  accumulated  profits,  which  it  uses  in  fact  for  capital  trading 
purposes,  and  afterwards  distributes  them  among  its  pro-  ^^p""""- 
prietors,    the    sums    distributed    are    capital.     Brander    v. 
Brander,  4  Ves.  800;  Irving  v.  Honnton,  4  Paton,  Sc.  App. 

521;  Paris  v.  Paris,  10  Ves.  185;  Clafjton  v,  G  re  sham, 
10  Ves.  288  ;  Witts  v.  Stcere,  13  Ves.  363  ;  Ex  parte  Hodgens; 
Re  Hodgens,  11  Jr.  Eq.  99;  Ward  v.  Couihe,  7  Sim.  634; 
Bouch  V.  Sprotde,  12  App.  C.  385. 

But  where  an  extra  dividend  is  paid  by  such  a  company  out 
of  the  half-year's  profits,  the  dividend  is  income.  Barclaij  v. 
Wainewnght,  14  Ves.  66;  Price  v.  Anderson,  15  Sim.  473; 
Preston  v.  Melville,  16  Sim.  163. 

9.  Where  a  company  has  power  either  to  distribute  its  Dividends 
profits  as  dividend  or  to  convert  them  into  capital,  and  the  ^°     «"i«se8. 
company  validly  exercises   this  power,  tenant  for  life  and 
remaindermen    of    shares   in    the   company   are   bound   by 

6uch  exercise,  and  what  is  paid  by  the  company  as  dividend 
goes  to  the  tenant  for  life,  and  what  is  appropriated  as  capital 
enures  for  the  benefit  of  the  remaindermen.  In  re  Barton's 
Will,  5  Eq.  238  ;  Dale  v.  Hayes,  19  W.  R.  299  ;  In  re  Hopkins' 
Trusts,  18  Eq.  696  ;  In  re  Bou^-h ;  Sproulev.  Bouch,  29  Ch.D. 
635 ;  S.  C,  Bouch  v.  SproiUe,  12  App.  C.  885  ;  In  re  Alshury  ; 
Sugd^'n  v.  Alshury,  45  Ch.  D.  237;  In  re  Malani ;  Malam  v. 
Hitchens,  (1894)  3  Ch.  578". 

It  is  a  common  transaction  for  companies  to  declare  a  Capitalisation 
dividend  out  of  lEkecumulated  profits  and  at  the  same  time  profits. 
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Allotment  of 
new  shares. 


to  allot  new  shares  to  each  shareholder  equal  in  nominal 
amount  to  the  dividend  he  is  entitled  to,  the  intention  being 
to  keep  the  dividend  in  the  company's  coffers.  It  is  not  easy 
to  determine  whether  the  transaction  amounts  to  a  capitalisa- 
tion of  the  dividend.  The  mer^  fact  that  the  shareholder  has 
the  option  of  taking  the  dividend  in  cash  without  taking  the 
shares  is  not  conclusive.  If  the  case  is  one  in  which  no 
shareholder  would  for  his  own  sake  refuse  the  shares,  it  i& 
much  the  same  as  if  he  had  no  option.  If  the  issue  of  new 
capital  and  the  payment  of  the  dividend  are  independent 
transactions,  the  dividend  is  not  capitalised.  Bouch  v.  Sprotde, 
supra  ;  In  re  Northarje ;  FAlis  v.  Bai'field,  60  L.  J.  Ch.  488  ; 
64  L.  T.  625 ;  In  re  Malum ;  Malam  v.  Hitchcns,  (1894)  ft 
Ch.  578. 

New  shares  allotted  in  respect  of  old  shares  are  capital,  and 
if  they  are  sold  for  more  than  they  cost  the  excess  is  capital 
If  they  are  paid  for  out  of  dividends  the  tenant  for  life  is 
entitled  to  a  charge  upon  them  for  the  amount  so  paid. 
Roniey  v.  Umvin,  2  K.  &  J.  138;  In  re  Xorthage ;  Ellis  v. 
BarfidcU  60  L.  J.  Ch.  488 ;  64  L.  T.  625 ;  In  re  Malam  ; 
Malam  v.  Hitchens,  (1894)  8  Ch.  578 ;  Re  Bromley ;  Sanders. 
V.  Bromley,  55  L.  T.  145. 


Residue 
given  on 
trust  to  seU 
must  be 
treated  as 
sold. 


Kevcreion 
must  be 
converted. 


XVII.  Residue  given  to  Persons  in  Succession. 

A.  Where  there  is  a  trust  to  convert. 

Where  a  residue  is  given  upon  trust  for  sale  and  investment, 
and  the  income  is  then  given  to  a  tenant  for  life,  the  tenant  for 
life  is,  in  the  absence  of  proper  directions,  only  entitled  to 
such  income  as  the  estate  would  produce  when  converted  and 
invested  in  accordance  with  the  directions  of  the  will. 

And  he  is  entitled  to  have  reversionary  property  converted, 
though  the  reversion  is  dependent  on  his  own  life  (a) ;  unless 
the  testator  shows  that  he  does  not  intend  the  reversion  to  be 
dealt  with  as  part  of  his  estate  until  it  falls  into  possession  (6). 
Wilkinson  v.  Duncan,  28  B.  469 ;  Johnson  v.  liouth,  27  L.  J. 
Ch.  805  ;  8  Jur.  N.  S.  1041 ;  Countess  of  Harrington  v:  Atherton, 
2  D.  J.  &  S.  852 ;  Rowlls  v.  Bebb,  W.  N.  1900,  108  (a) ;  Re 
Flower;  Matheson  v.  Goodwyn,  68  L.  T.  201  {b). 
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A  direction  that  no  property  not  actually  producing  income        ^^^P- 

is  to  be  treated  as  producing  income  would  prevent  the  tenant — 

for  life  from  claiming  income  in  respect  of  a  reversion,  but  it  ^  proj^rty* 
would  not  deprive  him  of  the  right  to  have  a  debt,  part  of  ?***  producing 

*  ,  ^  income. 

which  is  recovered,  apportioned  between  capital  and  income. 
In  re  Hubbuck ;  Hart  v.  Stone,  (1896)  1  Ch.  754. 

In  some  old  cases,  where  land  was  devised  on  trust  for  sale  Land  demised 
with  all  convenient  dispatch  and  was  not  sold,  the  tenant  for  sale, 
life  was  allowed  the  rents  and  profits  of  the  land  after  the 
expiration  of  a  year  :  Vickers  v.  Scott,  8  M.  &  K.  500 ;  Vigm*  v. 
Harwoody  12  Sim.  172.  The  tenant  for  life  got  no  income  at 
all  for  a  year.  Now  the  tenant  for  life  would  be  allowed 
interest  on  the  value  from  the  testator's  death  :  Wentworth 
v.  Wentworth,  (1900)  A.  C.  168. 

In  the  case  of  a  deed  where  land  was  settled  on  trust  for  Rents  until 
sale  with  no  powel*  to  postpone,  and  there  was  no  delay  in  ^  ^' 
conversion,  it  was  held  that  the  tenant  for  life  was  entitled 
to  the  rents  of  the  land  received  before  conversion  though  they 
were  more  than  4  per  cent,  on  the  purchase-money.     Hope  v. 
D'Hedouville,  (1898)  2  Ch.  861. 

The  fact  that  certain  property  is  excepted  from  the  trust  for  Exception 
conversion  will  not  entitle  the  tenant  for  life  to  the  profits  pro^^rty!* 
earned  by  the  excepted  property  if  it  is  excepted  for  the  purpose 
of  special  directions  for  its  management.     Arnold  v.  Ennis, 
2  Ir.  Ch.  601. 

Where  the  trust  was  to  convert  such  portion  of  the  estate  as  Long 
should  not  be  invested  in  the  public  funds  and  the  income  of  ^^^^  *^*' 
the  residue  was  given  to  a  tenant  for  life,  it  was  held  that  Long 
Annuities  being  public  funds  need  not  be  converted,  and  that 
the  tenant  for  life  was  entitled  to  enjoy  them  in  specie. 
Hoicard  v.  Kay,  27  L.  J.  Ch.  448 ;  WUday  v.  Sandt/s,  7  Eq.  455 ; 
see  Tickner  v.  Old,  18  Eq.  422. 

Power  conferred   upon   trustees  to  postpone  a  sale  or  to  Powers  of 
retain  securities  unconverted  will  not  alter  the  rights  of  tenant  do*n^*iJ^"r' 
for  life  and  remainderman.  "g^^- 

But  if  in  such  a  case  what  is  given  to  the  tenant  for  life  is  Gift  of 
the  income  of  the  converted  and   unconverted  property  or  ^5"^*^'^ 
the  income  of  the  securities  representing  the  estate,  he  will 
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be  entitled  to  the  income  of  securities  retained.  Wiry  v. 
Smith,  14  Sim.  202 ;  In  re  Thomas ;  Wood  v.  Thonias,  (1891) 
8  Ch.  483. 

Again,  the  testator  may  expressly  direct  the  income  of  any 
part  of  the  estate  remaining  unconverted  to  be  applied  in  the 
same  way  as  the  income  of  the  converted  estate.  In  such  a 
case  the  tenant  for  life  will  be  entitled  if  the  testator's  capital 
is  left  in  a  business  to  the  interest  and  profits  made  by  the 
capital,  and  if  the  testator's  business  is  carried  on  to  the 
profits  of  the  business  (a).  On  the  other  hand,  if  in  the 
exercise  of  their  discretion,  the  trustees  retain  a  reversion, 
the  tenant  for  life  will  not  be  entitled  to  any  income  in  respect 
of  the  reversion  (fc).  Mackie  v.  Mackie,  6  Ha.  70 ;  Mode  if 
V.  Mendham,  2  Jur.  N.  S.  998 ;  Johnston  v.  Moore,  27  L.  J. 
Ch.  468 ;  Lean  v.  Lean,  82  L.  T.  806  ;  28  W.  E.  484 ;  Waters 
V.  Waters,  82  L.  T.  806,  n. ;  In  re  Cliancellor ;  Chancellor  v. 
Brown,  26  Ch.  D.  42 ;  In  re  Crowther ;  Midgley  v.  Crowther^ 
(1895)  2  Ch.  56  (a).     RowUs  v.  Behb,  W.  N.  1900,  108  (ft). 

B.  Where  there  is  no  trust  to  convert. 

In  such  a  case  the  rule  is  that  when  a  residue  of  personalty 
is  given  en  masse  to  several  persons  successively,  wasting 
property,  and  property  invested  in  a  manner  not  autho- 
rised by  the  will,  must  be  converted,  unless  it  appears 
from  the  will  that  specific  enjoyment  by  the  tenant  for 
life  was  intended.  Howe  v.  Lord  Dartmouth,  7  Ves.  187  ; 
Johnson  v.  Johnson,  2  Coll.  441  ;  Meyer  v.  Sitnoiisen,  5 
De  G.  &  S.  728 ;  Blann  v.  Bell,  2  D.  M.  &  G.  775  ;  Thornton 
V.  Ellis,  15  B.  198 ;  Macdonald  v.  Irvine,  8  Ch.  D.  101 ;  see 
Wightwick  v.  Lord,  6  H.  L.  217. 

The  rule  is  limited  to  personalty,  and  the  tenant  for  life  is 
not  entitled  to  any  allowance  if  real  estate  forming  part  of  a 
residue  devised  for  life  is  unproductive.  Yates  v.  Yates, 
28  B.  687. 

The  fact  that  the  residuary  gift  includes  real  estate,  the 
devise  of  which  is  specific,  does  not  entitle  the  tenant  for  life 
to  specific  enjoyment  of  the  residuary  personalty.  Hotce  v. 
Lord  Daiimoath,  supra. 

The  rule  in  Hotce  v.  Lord  Dartmouth,  "  must  be  applied 
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unless  upon  the  fair  construction  of  the  will  you  find  a  suffi-         Chap- 

.  XXXIV. 

cient  indication  of  intention  that  it  is  not  to  be  applied,  the      

burden  in  every  case  being  upon  the  person  who  says  the  rule 
of  the  Court  of  Chancery  ought  not  to  be  applied  in  the 
particular  case,''  per  James,  L.J.,  Macdonald  v.  Irvine,  8 
Ch.  D.  p.  124. 

The  rule  gives  way  more  readily  to  an  indication  of  con- 
trary intention  in  the  case  of  an  absolute  gift  followed  by  an 
executory  gift  over.  In  re  Bland;  Miller  v.  Bland,  (1899) 
2  Ch.  336. 

The  cases  are  numerous  in  which  the  question  has  been 
discussed,  whether  a  sufficient  intention  has  been  shown  to 
take  the  case  out  of  the  rule.  Probably  they  are  not  all  con- 
sistent with  each  other.  It  is  proposed  shortly  to  summarise 
them  here. 

1.  An   intention  to  give  the  tenant  for  life  enjoyment  in  Knie  excluded 
specie  may  be  gathered  from  the  language  of  the  residuary  gift,  of  rSduafy 
i  Where  the  gift  is  residuary  a  mere  enumeration  of  parti-  ^^*' 
culars  in  the  residuary  gift  will  not  alone  entitle  the  tenant 
ioT  life  to  enjoyment  in  specie,  more  especially  if  it  is  plain 
that  some  of  the  enumerated  particulars,  such  as  debts,  cannot 
be  intended  to  remain  outstanding.     Sutherland  v.  Cooke,  1 
€oll.  498. 

If  the  true  construction  is  that  the  gift  is  not  residuary  but  <^ift  specific 
a  specific  gift  of  the  enumerated  things,  the  tenant  for  life 
is  entitled  to  specific  enjoyment.  Bethunc  v.  Kennedf/,  1 
M.  &  Cr.  114;  Vaiuflian  v.  Buck,  1  Ph.  75;  Lord  v.  Godfrey, 
4  Mad.  455;  Vincent  v.  Newcomhe,  You.  599;  Hnhhard  v. 
Yomg,  10  B.  208 ;  Boijh  v.  Boys,  28  B.  436. 

If  the  gift  to  the  tenant  for  life  is  of  property  in  every  shape 
and  in  whatever  manner  it  is  situated,  and  the  property  **  so 
left"  is  given  to  the  remainderman,  the  tenant  for  life  is 
entitled  to  specific  enjoyment.  Collins  v.  Collins,  2  M.  &  K. 
703 ;  see  Pickering  v.  Pickering,  4  M.  &  Cr.  289  ;  Harvey  v. 
Harvey,  5  B.  134.     ' 

And  if  the  testator  distinguishes  between  the  enumerated 

things  and  the  residue  by  such  words  as  firstly  and  secondly, 

iihe  tenant  for  life  may  be  entitled  to  specific  enjoyment  of 
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the  former.      Oahcs  v.  Strachet/,  18  Sim.  414 ;  see  Hand  v. 
Clapham,  19  B.  90. 

2.  Upon  the  question  whether  a  gift  of  the  "  rents  "  and 
income  of  the  residue  to  the  tenant  for  life  is  sufficient  to 
entitle  him  to  specific  enjoyment  of  leaseholds,  the  better 
opinion  appears  to  be  that  if  the  gift  is  of  residuary  real  and 
personal  estate,  the  word  rents  is  satisfied.by  being  referred  to 
the  real  estate.  In  re  Game;  Game  v.  Game,  (1897)  1  Ch. 
881 ;  approving  dicta  in  Hanift  v.  Pot/ner,  1  Dr.  174,  179 ; 
Craiff  V.  JMieeler,  29  L.  J.  Chi  374,  376,  and  not  following 
dicta  in  Croice  v.  Cvinford,  17  B.  507 ;  Wearing  v.  Weariniiy 
23  B.  99 ;  Vachell  v.  Roberts,  32  B.  140 ;  see,  too.  Pickup  v. 
Atkinson,  4  Ha.  624 ;  Marshall  v.  Bremner,  2  Sm.  &  G.  237 ; 
Booth  V.  Coulton,  7  Jur.  N.  S.  207. 

It  seems  immaterial  whether  the  testator  had  or  had  not 
real  estate  at  the  date  of  his  will  or  death,  as  after-acquired 
real  estate  would  pass. 

Under  the  old  law,  if  the  testator  had  no  freeholds  at  the 
date  of  his  will,  as  after-acquired  freeholds  could  not  pass,  it 
was  necessary  to  refer  the  word  rents  to  leaseholds,  and 
accordingly  the  tenant  for  life  was  entitled  to  specific  enjoy- 
ment of  them.  It  seems  the  same  result  would  follow  in  a 
modern  will  if  the  residuary  gift  is  so  limited  as  to  exclude 
freeholds.     Goodenough  v.  Tremamondo,  2  B.  512. 

3.  An  intention  to  give  specific  enjoyment  may  be  inferred 
from  the  gift  over  after  the  death  of  the  tenant  for  life. 

Thus,  a  gift  of  a  specific  part  of  the  residue  at  the  death  of 
the  tenant  for  life  entitles  the  tenant  for  life  to  enjoyment  of 
that  part  in  specie.  House  v.  JVai/,  12  Jur.  958 ;  18  L.  J.  Ch. 
22;  Hohjate  v.  Jennings,  24  B.  623;  Hanis  v.  Pot/ner,  1  Dr. 
174 ;  Collins  v.  Collins,  2  M.  &  K.  703 ;  D'Aglie  v.  Fn/er, 
12  Sim.  1. 

4.  Specific  enjoyment  may  be  inferred  from  directions 
given  to  trustees. 

Thus,  an  express  trust  to  convert  at  the  death  of  the  tenant 
for  life  (a),  or  not  to  convert  for  a  given  time  (/>),  or  without  the 
consent  of  the  parties  {c),  entitles  the  tenant  for  life  to  specific 
enjoyment  in  the  meantime.     Alcock  v.  Sloper,  2  M.  &  K. 
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699 ;  Hunt  v.  Scott,  1  De  G.  &  S.  219 ;  Harvct/  v.  Harvet/,  5       ^^ 

B.  184  ;  Bcthiuui  v.  Knitmly,  1  M.  &  Cr.  114  ;  Danidv.  Wanm, ^ 

2  Y.  &  C.  C.  290 ;  liowe  v.  Ruce,  29  B.  276  (a) ;  Green  v. 
Britten,  1  1).  J.  &  S.  649  (b);  Hinves  v.  Hinves,  8  Ha.  609  (c). 
MUh  V.  3/i//j<,  7  Sim.  501,  seems  not  in  accord  with  other 
.authorities. 

And  a  power  given  to  the  trustees  to  sell  at  their  discretion  Power  of  sale, 
is  inconsistent  with  an  immediate  sale,  and  entitles  the  tenant 
for  life  to  enjoyment  in  specie.  Burton  v.  Mount,  2 
De  G.  &  S.  883 ;  Bowden  v.  Bowchniy  17  Sim.  65  ;  Simpson  v. 
Lester,  4  Jur.  N.  S.  1269 ;  Skiroing  v.  Williams,  24  B.  275 ; 
hi  re  Leonard;  Theobald  v.  King,  29  W.  R.  284;  In  re 
Pitcairn;  Brandreth  v.  Colrin,  (1896)  2  Ch.  199;  see  Jebb  v. 
Tug  well,  20  B.  84;  Re  Llewelh/n's  Trust,  29  B.  171. 

A  direction  to  sell  certain  parts  of  the  personal  estate  with- 
out any  similar  direction  as  to  the  residue,  is  not  of  much 
weight  as  showing  that  the  residue  is  not  to  be  converted. 
Cafe  V.  Bent,  5  Ha.  34. 

And  a  trust  by  sale  of  the  residue  or  so  much  as  is 
necessary  to  pay  debts  and  legacies,  has  been  held  not  to 
entitle  the  tenant  for  life  to  enjoy  what  remains  in  specie. 
Sutherland  v.  Coolce,  1  Coll.  498 ;  see  Johnson  v.  Johnson ^ 
2  Coll.  441. 

Again,  if  power  is  given  to  repair  and  renew  (a),  or  demise  (b).  Power  to 
or  discharge  incumbrances  upon  (c),  leaseholds,  this  in  incon-  ^mb,  &cf* 
sistent  with  an  immediate  sale,  and  the  tenant  for  life  may 
enjoy  the  leaseholds  in  specie.    Crowe  v.  Crisford,  17  B.  507  ; 
Thursbi/  V.   Tlmrsbii,  19  Eq.  895  (a) ;   Hind  v.  Selbif,  22  B. 
373  (/>)  ;  ///  re  SewelVs  Estate,  11  Eq.  80  (c). 

If  there  is  a  power  to  retain  specifically  named  investments  Power  to 
the  tenant  for  life  is  entitled  to  the  income  of  those  in  specie. 
Brown  V.  Gellathj,  L.  R.  2  Ch.  751. 

And  it  would  seem  that  a  general  power  to  retain  any  part 
of  the  estate,  as  invested  at  the  testator's  death,  would  have 
the  effect  of  giving  the  tenant  for  life  the  income  of  portions 
retained.  However,  in  Porter  v.  Baddelet/,  5  Ch.  D.  542,  the 
tenant  for  life  was  not  allowed  the  income  of  a  wasting 
security.     In  Grai/  v.  Singers,  15  Ch.  1).  75 ;  In  re  Sheldon ; 
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Xix(m  V.  Slieldott,  39  Ch.  D.  50,  both  authorities  in  favour  of 
the  tenant  for  life,  the  power  was  either  to  retain  or  sell. 

A  power  to  sail  ships  *'  for  the  benefit  of  my  estate  "  was 
held  not  to  give  the  tenant  for  life  the  earnings  in  specie. 
Brown  v.  Gcllath/,  supra. 

It  has  been  said  that  a  power  to  vary  securities  is  in  favour 
of  the  view  that  the  testator  intended  conversion.  Morgan  v. 
Morffan,  14  B.  72,  85. 

Where  the  tenant  for  life  is  entitled  to  the  enjoyment  in 
specie  of  the  propert}'  of  the  testator  as  existing  at  his  death, 
the  debts  must  nevertheless  be  got  in.  Hohjate  v.  Jenningn, 
24  B.  623. 

C.  Where  there  is  no  right  to  specific  enjoyment,  the  following 
rules  apply  as  between  tenant  for  life  and  remainderman : — 

1.  The  residue  is  what  remains  after  taking  such  portions  of 
the  capital  as,  together  with  the  income  of  such  portion  for  one 
year,  whatever  that  income  may  be,  is  required  to  pay  the 
testator's  debts  and  legacies.  Allhmen  v.  WkittcU,  4  Eq.  294; 
Lambert  v,  Lambert,  16  Eq.  320;  Marnhall  v.  Croirther,  2 
Ch.  D.  199 ;  Aikin  v.  Butler,  Seton  on  Decrees,  p.  1412. 

2.  The  tenant  for  life  is  entitled  from  the  testator's  death  to 
the  income  of  so  much  of  the  property  as  is  invested  on 
authorised  securities.  AmjerHtein  v.  Martin,  T.  &  K.  232; 
Hewitt  V.  Morris,  ib.  241 ;  Brown  v.  Gellath/,  L.  B.  2  Ch.  751 ; 
reversing  Stott  v.  HoUingworth,  3  Mad.  161 ;  Tat/lor  y,  Hibbeii, 
1  J.  &  W.  308,  so  far  as  contra. 

3.  With  regard  to  unauthorised  securities,  the  tenant  for 
life  is  entitled  from  the  testator's  death  to  the  income  which 
would  be  produced  by  the  money  upon  unauthorised  security,  if 
invested  on  authorised  security  at  the  end  of  a  year  from  the 
testator's  death.  Dimes  v.  Scott,  4  Buss.  195  ;  Tatflorv.  Clark, 
1  Ha.  161 ;  Brown  v.  Gellath/,  L.  B.  2  Ch"  751. 

In  some  cases  the  investment  in  authorised  securities  has 
been  treated  as  made  at  the  testator's  death.  Hume  v. 
Richardson,  4  D.  F.  &  J.  29  ;  31  L.  J.  Ch.  713. 

It  may  be  that  a  retained  security  stands  above  par  and 
pays  less  than  3  per  cent,  upon  its  value,  so  that  the  amount 
paid  to  the  tenant  for  life  might  have  to  be  paid  partly  out  of 
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capital.    It  has  not  been  decided  whether  the  rule  applies  in        Cfhap. 
,  ^^  XXZIT. 

such  a  case.  . 

Again,  the  residue  may  include  securities  which  produce 
less  than  the  interest  on  their  value,  while  others  produce 
more.  Must  the  residue  be  dealt  with  as  an  aggregate 
fund,  or  must  each  security  be  dealt  with  separately? 
Perhaps  the  answer  is  that  the  payments  to  the  tenant 
for  life  are  provisional  only,  and  that  the  account  must  be 
readjusted  when  the  securities  are  realised,  and  that  in  the 
meantime  security  must  be  taken  for  any  over-payment  to 
the  tenant  for  life.  See  Wentworth  v.  Wentworthy  (1900) 
A.  C.  163,  p.  172. 

4.  With  regard   to  property  which  cannot  be   converted  Propertj 
within  the  year  or  which  is  retained  under    a    power  to  J^^'S* 
retain,   the  tenant  for  life  is  entitled    from   the  testator's 

death  to  interest  upon  the  then  value  of  such  property. 
Gibson  v.  Bott,  7  Ves.  89 ;  see  1  Y.  &  C.  C.  320,  n. ;  Mei/er  v. 
Simonsen,  5  De  G.  &  S.  723 ;  Brown  v.  Gellath/,  L.  R.  2  Ch. 
751 ;  Furlet/  v.  Hyder,  42  L.  J.  Ch.  626 ;  In  re  Eaton ; 
DainvH  v.  Eaton,  70  L.  T.  761. 

Where  a  fund  is  without  authority  employed  in  a  business 
in  which  large  profits  are  earned,  the  tenant  for  life  is  entitled 
to  interest  on  the  fund  and  on  the  profits  exceeding  the  interest 
allowed,  which  must  be  treated  as  capital.  In  re  Hill ;  Hill  v. 
Hill,  50  L.  J.  Ch.  551. 

5.  Where  personalty  is  directed  to  be  laid  out  in  land  the  Peraonaitjto 
tenant  for  life  is  entitled  to  the  income  from  the  testator's  ^^l]  ^^^^^ 
death.    Macpherson  v.  Macpherson,  1  Macq.  243 ;  1  Pat.  108. 

If  the  income  is  to  be  accumulated  and  laid  out  with  the 
principal,  one  year  is  allowed  for  accumulation.  Sitwell  v. 
Barnard,  6  Ves.  520. 

6.  Reversionary  property  must  be   sold   under  trusts  for  ReTeraionAry 
conversion,  and  if  the  testator  gives  his  trustees  a  discretion  bTwid.^  ™"^ 
as  to  the  period  of  conversion,  interest  will  be  allowed  upon 

the  value  of  the  reversion  at  the  end  of  a  year  from  the  death. 
Wilkinson  v.  Duncan,  23  B.  469;  Johnson  v.  Routh,  3  Jur.  N.  S. 
1041 ;  27  L.  J.  Ch.  305;  Countess  of  Harrinr/ton  v.  Atherton, 
2  D.  J.  &  S.  352. 
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7.  The  tenant  for  life  is  entitled  to  the  income  of  a  fund  set 
apart  to  pay  contingent  legacies,  or  to  answer  reversionary 
annuities,  and  also  to  so  much  of  the  income  of  a  fund  set 
aside  to  answer  an  annuity  payable  at  the  discretion  of 
trustees  as  is  not  wanted  for  the  annuity.  Cratclet/  v. 
Crawley,  7  Sim.  427 ;  Fnllevton  v.  Martin,  1  Dr.  &.  Sm. 
31 ;  Cranley  v.  Dixon,  23  B.  612 ;  Allhnsen  v.  Whittell,  4  Eq. 
295  ;  In  re  Whitehead ;  Peacock  v.  Lucas,  (1894)  1  Ch.  678. 

But  where  a  tenant  for  life  of  a  residue  with  power  to 
appoint  appointed  it  for  life  and  the  residue  included  a  fund 
set  aside  to  answer  legacies  under  the  will  of  the  first  testator, 
which  were  vested  but  had  not  become  payable,  it  was  held 
that  the  appointor  must  be  held  to  be  entitled  to  a  termin- 
able annuity  equal  to  the  income  of  the  fund,  and  that  that 
income  must  be  invested  and  the  income  of  the  investment 
only  paid  to  the  tenant  for  life  under  the  appointment.  In  re 
Whitehead,  supra, 

8.  With  regard  to  a  reversion  falling  in  before  it  is  sold  and 
to  assets  recovered  after  the  testator's  death,  it  is  now  settled, 
after  some  fluctuation  of  opinion,  that  the  tenant  for  life  is 
entitled  to  the  difference  between  the  sum  received  and  the 
sum  which,  invested  at  the  testator's  death  at  the  rate 
allowed,  and  calculated  with  yearly  rests,  would  have 
amounted  to  that  sum.  Ackroyd  v.  Ackroyd,  18  Eq.  813; 
Beavan  v.  Ih'avan,  24  Ch.  D.  649,  n.;  In  re  Earl  of  Chester- 
jiehVs  Trusts,  24  Ch.  D.  643  ;  In  re  Hobson  ;  Walker  y.  Apjxuh, 

55  L.  J.  Ch.  422 ;  53  L.  T.  627 ;  84  W.  R.  70  ;  In  re  Godden  ; 
Teoiiue  v.  Fox,  (1893)  1  Ch.  292 ;  In  re  Duke  of  Cleveland's 
Estate;  Hay  v.  Wobner,  (1895)  2  Ch.  542. 

Where  the  trustees  have  invested  on  mortgage  after  the 
testator's  death  and  there  is  a  loss,  the  amount  recovered 
will  be  apportioned  in  the  proportion  which  the  interest  due 
under  the  mortgage  bears  to  the  principal.  In  these  cases  it 
is  known  what  the  tenant  for  life  and  remainderman  ought  to 
receive.  In  re  Moore ;  Moore  v.  Johnson,  54  L.  J.  Ch.  432  ; 
52  L.  T.  510 ;  33  W.  K.  447  ;  In  re  Foster ;  Lloyd  v.  Carr,  45 
Ch.  D.  629 ;  In  re  AncketilVs  Estate,  27  L.  R.  Ir.  331 ;  In  re 
Hubbuck ;  Hart  v.  Stone,  (1896)  1  Ch.  754. 
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9.  Where  there  is  a  recurring  loss,  for  instance,  from  a        Chftp- 

XXXIY. 

leasehold  property  which  cannot  be  sold,  the  tenant  for  life ^ — -  - 

is  chargeable  with  the  difference  between  the  amount  of  such  loss. 
loss  and  the  sum  which,  invested  at  the  testator's  death  and 
<;alculated  with  yearly  rests,  would  have  amounted  to  the  sum 
lost.     In  re  Hemfhr ;  Froicde  v.  Hengler,  (1893)  1  Ch.  686. 

10.  The  rate  of  interest  allowed  in  calculations  between  Rate  of 
tenant  for  life  and  remainderman  used  to  be  4  per  cent.,  but  aUowcd. 
now,  having  regard  to  the  low  rate  of  interest  obtainable,  only 

-8  per  cent,  is  allowed.  In  re  Goodenough;  Marland  v.  Williams, 
<1895)  2  Ch.  637  ;  In  re  Duke  of  Cleveland's  Estate ;  Hay  v. 
IVolmer,  ib.  642  ;  Rowlls  v.  Behb,  W.  N.  1900,  108. 

But  the  higher  rate  will  be  allowed  in  favour  of  trustees 
who,  before  the  rate  was  lowered,  have  allowed  a  tenant  for 
life  wrongly  to  receive  the  actual  income  of  a  residue.  In  re 
Lynch  Blosse  ;  Iliekards  v.  Lynch  Blosse,  W.  N.  1899,  27  (8). 

Where  part  of  the  estate  consisted  of  life  policies  subject  to 
a  mortgage,  and  the  premiums  and  interest  on  the  mortgage 
were  paid  out  of  income,  the  tenant  for  life  when  the  policies 
fell  in  was  held  entitled  to  be  repaid  the  premiums  and  interest 
paid,  with  interest  thereon  at  4  per  cent.,  as  the  money  was 
not  trust  money,  but  the  tenant  for  life's  own  money,  with 
which  he  might  have  earned  more  than  3  per  cent.,  and  the 
.balance  was  apportioned  in  the  usual  way.  In  re  Morley ; 
Morley  v.  Hai(j,  (1896)  2  Ch.  789. 

XV  [II.  Special    Equities    between   Tenant   for   Life   and 

Eemainderman. 

1.  Where  land  subject  to  a  beneficial  lease  is  taken  under  Apportion- 
the  Lands  Clauses  Consolidation  Act,  1846,  sect.  74,  or  sold  of  reversion. 
under  the  Settled  Land  Act,  1882,  sect.  84,  the  tenant  for  life 
is  entitled  during  the  continuance  of  the  term  to  so  much  of 
the  income  of  the  purchase-moneys  as  equals  the  rent  under 
the  lease.  The  rest  of  the  income  must  be  accumulated 
until  the  date  when  the  lease  would  have  expired,  and  from 
that  date  the  tenant  for  life  is  entitled  to  the  whole  income, 
including  the  income  of  accumulations.  In  re  Wootton's 
Estate,  L.  E.  1  Eq.  689 ;    In  re  Mette's  Estate,  7  Eq.  72  ;    In 
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^«^        ir  JVilkes'  Estate,  16  Ch.  D.  597  ;  CottMl  v.  Cottrell,  28  Ch.  D. 

628;  In  re  Barmn/ton ;  Gamlen  v.  Lijon,  33  Ch.  D.  523. 

Apportion-  Where  a  leasehold  interest  is  disposed  of  under  one  or  other 

S^wujehoTds.     ^^  these  Acts  the  tenant  for  life  is  entitled  to  an  annuity  of 

such  an  amount  that  the  payment  of  it  would  exhaust  the 
purchase-money  in  the  number  of  years  which  the  leaseholds 
had  to  run.  In  re  PhiUipH'  Truats,  6  Eq.  250;  Askeic  v. 
Woodheail  14  Ch.  D.  27 ;  Seton,  2030. 
Sum  charged  2.  Where  a  sum  was  charged  on  freeholds  and  leaseholds 
and^ieaseholds.  Revised  for  life  with  remainders,  with  a  discretion  to  trustees 

as  to  the  mode  of  raising  the  charge,  and  they  did  not  raise  it- 
until  the  value  of  the  leaseholds  had  depreciated,  the  sum  was 
apportioned  between  the  value  of  the  freeholds  and  leaseholds, 
at  the  end  of  two  years  from  the  testator's  death ;  the  amount 
apportioned  to  the  leaseholds  was  divided  by  the  number  of 
years  the  lease  had  then  to  run,  and  multiplied  by  the  number 
of  years  during  which  the  tenant  for  life  had  been  in  possession, 
and  the  amount  so  arrived  at  was  borne  by  the  tenant  for  life 
as  regards  the  past  and  as  regards  the  future,  he  was  charged 
with  an  annuity  for  his  life  equal  to  the  sum  obtained  by 
dividing  the  amount  apportioned  to  the  leaseholds  by  the 
number  of  years  the  lease  had  to  run.  Blake  v.  O'lieilltj, 
(1895)  1  Ir.  479 ;  see  Marker  v.  Kekewich,  8  Ha.  291. 
Trust  for  3.  If  a  testator  creates  a  trust  for  payment  of  mortgage  or 

^^bteout      other  debts  out  of  the  annual  income  of  his  estate,  and  the 
of  income.        debts  are,  in  fact,  paid  out  of  corpus,  there  is  no  equity  to 

compel  the  tenant  for  life  out  of  annual  income  to  make  good 
what  has  been  so  paid,  and  if  a  fund  has  been  accumulated 
out  of  income  to  pay  mortgage  debts  as  directed  by  the  will 
and  the  mortgagees  are  paid  by  sales  of  the  mortgaged  estates 
under  order  of  the  Court  or  out  of  Court,  the  tenant  for  life 
is  entitled  to  the  accumulated  fund.  Tewart  v.  Ijawson,  18- 
Eq.  490 ;  Norton  v.  Johnntone,  30  Ch.  D.  649 ;  In  re  Green ; 
Bahhck  V.  Green,  40  Ch.  D.  610. 

The  will  may,  of  course,  be  so  framed  as  to  require  the 
execution  of  the  trusts  for  payment  of  debts  so  far  as  to 
[)reserve  the  rights  of  the  beneficiaries,  although  the  debts 
are  otherwise  paid.     Bitftjar  v.  Kaataood,  19  L.  B.  Ir.  49. 
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CONDITIONS   PRECEDENT ^\'ESTING. 

Conditions  Distinguished. 

1.  The  Court  is  never  astute  to  construe  a  testator's  words  ciutp. 
as  importing  a  condition  if  a  different  meaning  can  be  fairly 
given  to  them. 

Thus,  a  devise  '^  upon  condition  "  that  the  devisee  makes  condition  and 
certain  payments  within  a  given  time  will,  as  a  rule,  be  *"*'*• 
construed  as  a  trust,  and  not  as  a  condition.  Young  v. 
Grorc,  4  C.  B.  668 ;  Wmiht  v.  Wilkin,  9  W.  R.  161 ;  10  W.  R. 
403 ;  see  A.-G.  v.  Wax  Chandlers,  L.  R.  6  H.  L.  1 ;  A.-G.  v. 
Merchant  Tai/lortt,  6  Ch.  512 ;  and  see  Bird  v.  Harria,  9  Eq. 
204 ;  Foot  V.  Cunninffhani,  I.  R.  11  Eq.  306;  Re  Coidey;  Souch 
V.  Cowlet/,  53  L.  T.  494;  Re  Oliver;  Newhald  v.  Beekitt,  62 
L.  T.  533. 

2.  In  some  cases  a  condition  apparently  precedent  has  been  Condition  and 
read  as  forming  part  of  the  original  limitation.    Thus,  a  devise    *™^ 

to  M.  and  the  heirs  of  her  body,  on  condition  that  she  marry 
and  have  issue  male  by  S.,  was  held  to  give  an  estate  in  special 
tail  to  M.     Poffe  v.  Hat/ward,  2  Salk.  570. 

Similarly,  an  estate  to  arise  upon  a  condition  which  cuts 
down  a  previous  estate  will,  if  possible,  be  construed  as  a 
JTemainder  by  looking  upon  the  condition  as  forming  part 
of  the  limitation  of  the  previous  estate.  Thus,  a  devise  to 
A.  for  life  if  she  should  not  marry  again,  but  if  she  should,  to 
B.,  will  be  construed  as  a  devise  to  A.  for  life  or  till  marriage. 
Luxjord  V.  Cheeke,  9  Lev.  125  ;  La^lt/  Ann  Fn/'n  Cane,  1  Yentr. 
203 ;  Gordon  v.  Adolj>hm,  8  B,  P.  C.  306. 
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Be  vise  for  life 
subject  to  a 
proviso. 


Chap.  xxxY.       So,  too,  if  the  gift  for  life  is  made  "  subject  to  the  proviso 

hereinafter  contained,"  the  proviso  is  incorporated  into  the 
original  limitation.     Wfhb  v.  (irace,  2  Ph.  701. 

And  a  bequest  to  A.  for  life,  if  she  should  so  long  remain 
unmarried,  will  be  construed  in  the  same  way.  Heath  v.  Lewis, 
3  D.  M.  &  G,  954 ;  In  re  Moore ;  Trafford  v.  Maconochie,  39 
Ch.  D.  116. 

On  the  other  hand,  if  the  condition  is  so  penned  that  it 
cannot  be  connected  with  the  previous  limitation  for  life,  it 
must  take  effect  as  a  condition.  Sheffield  v.  Lord  Orrery, 
3  Atk.  282 ;  see  Allen  v.  Jackson,  1  Ch.  D.  399. 

In  such  a  case,  however,  it  may  appear  that  the  original 
estate  was  only  meant  to  last  till  the  condition  takes  effect,  if, 
for  instance,  the  rents  are  directed  to  be  paid  to  a  woman, 
which  could  only  be  done  till  her  marriage,  the  estate  not  being 
given  to  her  separate  use.     Meeds  v.  Wood,  19  B.  215. 

Upon  the  same  principle,  the  ordinary  limitation  to  trustees 
to  preserve  contingent  remainders  is  a  vested  remainder,  the 
prior  estate  being  looked  upon  as  lasting  till  forfeiture  by  the 
prior  taker.  Smith  d.  Dormer  v.  Parkhurst,  18  Viner,  fol.  413 ; 
7  Mad.  366 ;  3  Atk.  135 ;  4  B.  P.  C.  353  ;  Fearne,  C.  R.  333. 


Bstateof 
trustees  to 
preserve. 


General  test 
of  condition 
precedent. 


Condition 
precedent 
whether 
impossible, 


Characteristics  of  Conditions  Precedent. 

Whether  a  condition  is  subsequent  or  precedent  must  depend 
on  the  language  in  which  it  is  framed,  and  very  little  help  can 
be  derived  from  decided  cases  on  the  point.  It  may,  however, 
be  noticed,  that  when  the  condition  requires  something  to  be 
done,  which  will  take  time,  the  argument  is  in  favour  of  con- 
struing it  as  a  condition  subsequent.  Popham  v.  Iiamj)field, 
1  Vern.  79 ;  1  Eq.  Ab.  108,  pi.  2  ;  Peyton  v.  Bury,  2  P.  W.  626  ; 
Diiddy  V.  (iresham,  2  L.  R.  Jr.  443. 

On  the  other  hand,  a  condition,  which  involves  anything  in 
the  nature  of  consideration,  is  in  general  a  condition  precedent. 
Acherley  v.  Vernon,  Willes,  153  ;  In  re  Wellstead,  25  B.  612 ; 
Fitzgerald  v.  Ryan,  (1899)  2  Ir.  637. 

If  a  devise  be  made  to  take  effect  only  on  performance  of 
some  particular  duty  by  the  devisee,  or  upon  some  particular 
event,  there  is  no  gift  unless  the  condition  is  fulfilled.     And 
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it  makes  no  difference  that  the  event  is  impossible  in  its  c^*P-  ^ucxv^ 
creation,  as  to  go  to  Eome  in  three  days,  or  impolitic,  or  illegal,  impolitic, 
See  Co.  Litt.  206b;  Shep.  Touchstone,  p.  132;  Egerton  v.  miut^b^fui- 
Earl  Brownlow,  4  H.  L.  1 ;  Priestley  v.  HoUfate,  3  K.  &  J.  286  ;  ^"^  j"  ***,«, 

'  '•'•''  case  01  realty, 

Caldwell  v.  Gressicell,  6  Ch.  278. 

But  as  regards  personalty,  a  gift  made  upon  a  condition  pre-  in  personalty 
cedent  involving  a  physical  impossibility,  such  as  to  drink  up  ^cedent 
the  ocean,  takes  effect,  notwithstanding  the  condition.     See  *°h^°gj^"^* 
1  Swin.,  Part  IV.,  sec.  6,  p.  257  ;  Co.  Litt.  206b.  hnJ^bUity 

But  if  the  condition  precedent,  though  in  fact  impossible  at 
the  date  of  the  will,  or  becoming  impossible  by  subsequent 
events,  involves  no  physical  impossibility,  the  gift  will  not  take 
effect.  Lowther  v.  Cavendish,  1  Ed.  99,  116 ;  3  B.  P.  C.  186 ; 
Robinson  v.  Wheeltnight,  21  B.  214 ;  6  D.  M.  &  G.  535. 

As  regards  personalty,  a  condition  precedent  which  becomes  Condition  dis-^ 

char&ed  by 

impossible  by  the  act  of  the  testator  is  discharged  ;  for  instance,  testator. 
a  gift  of  rents  of  leaseholds  to  A.  if  she  should  choose  to  reside 
at  Battens  when  the  testator  sells  Battens,  or  a  gift  to  A.  if  he 
repays  the  debt  he  owes  me,  when  the  testator  afterwards 
accepts  a  composition  and  releases  the  debt.  Darky  v,  Lavf/' 
worthy,  8  B.  P.  C.  359  ;  Oath  v.  Barton,  1  B.  478  ;  Waller  v. 
Walker,  2  D.  F.  &  J.  255. 

It  is  said  that  as  regards  personalty  a  condition  precedent  Condition 
which  is  contra  honos  mores,  for  instance,  a  gift  to  A.  if  she  cowtmbonoih 
should  live  apart  from  her  husband  may  be  rejected,  leaving  ''*^*^*" 
the   gift  absolute,  and   there   is   some  not  very  satisfactory 
authority  in   support  of  the   proposition.     Brown  v.  Peck, 
1  Ed.  140;    Wren  v.  Bradley,  2  De  G.  &  S.  49.     See  39 
Ch.  D.  116. 

On  the  other  hand,  a  gift  to  A.  if  living  with  his  wife,  and  if 
not,  half  to  him  and  half  to  her,  is  valid.  Shewell  v.  Dwarris, 
Jo.  172. 

A  gift  to  A.  if  he  does  not  marry  under  a  certain  age,  or  if  Condition 

Drecedent  as 

he  marries  B.,  does  not  vest  unless  the  condition  is  performed  to  marriage^ 
and  the  consent  of  the  testator  to  a  marriage  under  that  age, 
or  to  a  marriage  with  C,  does  not  alter  the  case.     Yonge  v. 
Fnrse,  8  D.  M.  &  G.  756;  Daris  v.  Angel,  4  D.  F.  &  J.  524. 
Bee  Smith  v.  Cowdery,  2  S.  &  St.  358. 
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€hap.  xxxY.       With  regard  to  a  condition  precedent  requiring  marriage 
Marriage  with  consent,  it  seems  that  the  consent  may  be  disregarded 

with  consent.      ..   .,  .  ..,  _^  __  ^   __,         .,      « ^^ 

if  there  is  no  gift  over.     Reeves  v.  Heme,  5  Vm.  Ab.  343, 

pi.  41 ;  Rei/nish  v.  Martin,  3  Atk.  330;  see  Clarke  v,  Parker, 

19  Ves.  1. 
But  the  consent  only,  and  not  the  marriage,  can  be  dispensed 

with ;  the  legacy,  therefore,  will  not  vest  till  marriage.    Garhut 

V.  Hilton,  1  Atk.  381 ;  Gray  v.  Gray,  23  L.  R.  Ir.  400. 

On  the  other  hand,  if  there  is  a  gift  over,  marriage  without 

consent  will  not  vest  the  legacy.      Harry  v.  Aston,  Com.  726 ; 

Malcolm  v.  O'Callaghan,  2  Mad.  349  ;  revd.  on  other  founds, 

Coop.  t.  Brougham,  73 ;  Gardiner  v.  Slater,  25  B.  509. 
And   if  the  consent  required  is  to  a  marriage  under  a 

certain  age  the  condition  must  be  complied  with.    Stackpole  v. 

Beaumont,  3  Ves.  89 ;  see  Gray  v.  Gray,  23  L.  E.  Ir.  399. 
And  the  condition  must  also  be  complied  with  if  the  legatee 

is  provided  for  as  well  in  the  case  of  marriage  without  as  in 

the  case  of  marriage  with  consent.     Creagh  v.  Wilson,  2  Vern. 

572 ;  GiUett  v.  Wray,  1  P.  W.  284;  Holmes  v.  Lysaght,  2  B.  P.  C. 

261 ;  In  re  Nourse ;  Hampton  v.  Nourse,  (1899)  1  Ch.  63. 
Consent  of  the      Where  the  condition  is  marriage  with  consent,  whether  pre- 
marriage in*      cedent  or  subsequent,  the  consent  of  the  testator  to  a  marriage 
his  lifetime       jn  j^ig  lifetime  satisfies  the  condition.     Clarke  v.  Berkelei/, 
condition  2  Vern.  720 ;   Parnell  v.  Lyon,  1  V.  &  B.  479 ;   IVheeler  v. 

^nt?  Waimer,  1  S.  &  St.  304 ;  Tweedale  v.  Ticeedale,  7  Ch.  D.  633 ; 

see  Violett  v.  Brookman,  5  W.  R.  342. 
And  the  condition  does  not  apply  to  a  subsequent  marriage. 

Hutcheson  v.   Hammond,   3   B.   C.    C.    128  ;    CrommeUn    v. 

Crommelin,  3  Ves.  227. 
Consent  of  But  iQ,  such  a  case  the  consent  of  a  testator  to  a  marriage  to 

maniage^to*  ^^^^  place  after  his  death  does  not  obviate  the  necessity  for  the 
take  place  consent  of  the  persons  named  in  the  will.  Loicry  v.  Pattison , 
death.  I.  R.  8  Eq.  372. 

•Condition  of         It  seems,  that  where  there  is  a  gift  upon  marriage  with 

marriage  with 

consent  is  consent,  the  legatee  has  her  whole  life  to  pei'form  the  condition 
Twcond^^  and  the  legacy  is  not  forfeited  by  a  first  marriage  without 
marriage  with    consent.    Randall  V.  Paune,  1  B.  C.  C.  55  ;  Beaumont  v.  Squire, 

consent.  */      »  i         ' 

17  Q.  B.  905.     Clifford  v.  Beaumont,  4  Buss.  325,  was  decided 
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on  the  ground,  that  the  gift  was  only  upon  a  marriage  with  Chap.  xxxv. 
•consent,  which  had  not  in   fact  been  obtained.     See,  too, 
DiMij  V.  Gresham,  2  L.  R.  Ir.  443. 

But  if  other  provision  is  made  for  the  legatee  in  the  event  of 
marriage  without  consent,  the  condition  must  be  limited  to  a 
first  marriage.     Lowe  v.  Manners,  5  B.  &  Aid.  917. 

In  the  case  of  a  condition  requiring  the  consent  of  several  Condition 
persons,  if  the  consent  required  is  that  of  executors  or  trustees,  J^nt"of 
the  consent  of  those  who  renounce  or  do  not  act  is  not  neces-  »®^®^  P®*"- 

sons,  how 

sary.       Worthington  v.   Evans,   1    S.   &  St.    165 ;    Boi/ce  v.  performed. 
Corhalhi,  Ll.  &  G.  t.  Plunkett,  102;   Eicens  v.  Addison,  4 
Jur.  N.   S.  1034 ;   White  v.  M'Dennot,  I.  E.  7  C.  L.  1 ;   see 
Clarke  v.  Parker,  19  Ves.  1. 

But  if  there  is  only  a  single  executor  who  renounces,  his 
'Consent  must,  it  seems,  be  obtained.  Graydon  v.  Hicks,  2 
Atk.  16  ;  but  the  case  is  doubtful. 

And  a  condition  requiring  the  consent  of  several  persons  is 
performed  by  obtaining  the  consent  of  the  survivors.  Etciiig 
V.  Anderson,  7  W.  E.  23 ;  Dawson  v.  Oliver  Masseij,  2  Ch.  D.  753. 

If  the  consent  of  guardians  is  required,  guardians  must 
be  appointed  if  there  are  none.  In  re  Brown's  Trusts,  18 
Ch.  D.  61. 

If  the  testator  imposes  his  own  consent  to  a  marriage  as  a  Testator's 
condition,  this  will,  if  possible  upon  the  construction  of  the  ®^'^^'**- 
will,  be  limited  to  a  marriage  before  his  death.   Booth  v.  Meyer ^ 
88  L.  T.  125 ;  Curran  v.  Corbet,  (1897)  1  Ir.  343. 

Where  the  testator  does  not  prescribe  any  formalities,  it  is 
enough  if  the  consent  is  substantially  given.  Daley  v. 
Deshouverie,  2  Atk.  261 ;  In  re  Smith ;  Keeling  v.  Smith,  44 
Ch.  D.  654. 

Vesting  op  Eeal  Estate. 

It  has  sometimes  been  said  that  the  Court  leans  in  favour  court  leans 
of  early  vesting :  see  per  Best,  C. J.,  Duffield  v.  Dvffield,  3  ^f  velt^g. 
Bl.  N.  8.  p.  331 ;  1  D.  &  C.  311.     According  to  the  modern 
doctrine,  however,  the  Court  has  no  leaning.     It  construes  the 
will  fairly,  and  gives  effect  to  the  intention  expressed  without 
any  preconception  as  to  what  the  testator  ought  to  have  or  has 
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Meet  of 
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death  of  A. 


Express  direc- 
tion as  to 
vesting. 


intended,  subject  only  to  this,  that  it  may  be  bound  by  rules 
established  by  the  early  authorities,  though  it  might  not  now 
adopt  such  rules  if  the  matter  were  at  large. 

A  devise  to  A.  and  his  heirs  "  if "  or  **  when  "  he  attains 
twenty-one  is  contingent  according  to  the  opinion  of  Fearne, 
Post.  Works,  191.  So,  too,  "  a  devise  in  remainder  to  a  class 
of  children  if  they  attain  twenty-one  is  a  contingent  remainder. 
It  is  also  a  contingent  remainder  if  it  be  a  devise  to  a  class  of 
children  equally  at  the  age  of  twenty-one.  And  so  also  it  is  a 
contingent  remainder  if  it  be  a  devise  in  remainder  to  children 
who  shall  attain  the  age  of  twenty-one."  Per  Stuart,  V.-C, 
in  Browne  v.  Browne,  3  Sm.  &  G.  587  ;  AlexanxUr  v.  Alexander ^ 
16  C.  B.  59  ;  Love  v.  Love,  7  L.  R.  Ir.  806  ;  see  Jidl  v.  Jarohn^ 
8  Ch.  D.  703. 

Cases,  however,  where  the  condition  as  to  attaining  a  certain 
age  forms  part  of  the  original  devise,  must  be  distinguished 
from  those  cases  where  the  condition  is  contained  in  a  separate 
direction ;  thus,  where  there  is  a  trust  for  A.  and  to  be  con- 
veyed when  he  attains  twenty-three,  or  an  immediate  devise 
followed  by  a  clause  directing  that  the  devisee  ''  is  not  to  be  of 
age  to  receive  this  **  till  he  attains  a  certain  age,  or  that  it  is  to 
become  his  property  on  attaining  twenty-five,  the  devisee  has 
taken  a  vested  interest  subject  to  be  divested.  Peard  v. 
Kehewlch,  15  B.  166;  Snow  v.  Poidden,  1  Kee.  186;  Attwater 
V.  Attwater,  18  B.  380. 

So,  too,  a  devise  to  A.,  provided  she  lives  to  attain 
twenty-one,  has  been  held  vested  subject  to  be  divested. 
Simmonds  v.  Cock,  29  B.  455,  where  the  devise  was  after  a 

life  estate. 

A  devise  to  A.  for  life  and  "  from  and  after  "  his  death  to  B. 
if  he  attains  twenty-one  gives  B.  a  contingent  estate,  though 
slight  circumstances  may  be  sufficient  to  show  that  his  estate 
was  to  be  vested.  Andrew  \\  Andrew,  1  Ch.  D.  410;  /«  re 
Johiton  ;  Johson  v.  Richardson,  44  Ch.  D.  154. 

When  there  is  an  express  direction  as  to  the  time  of  vesting, 
nothing  can  vest  before  the  appointed  time;  though  on  the 
other  hand  the  question  of  vesting  is  not  affected  by  a  direction 
merely  referring  to  the  period   of   possession.     Ihisftell   v. 
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Buchanan,  2  Cr.  &  M.  561 ;    7   Sim.   628 ;    Montgomenr  v.  Chap.  XXXV. 
Woodlei/,  5  Ves.  522 ;  Shnvipton  v.  Shimpton,  81  B.  425. 
A  devise  to  A.  at  or  when  or  if  he  attain  twenty- one  will  Ca«e8  in  which 

a  devise  to  A. 
be  vested  : —  at  or  when  or 

1.  If  an  estate  is  given  prior  to  the  attainment  of  twenty-  jg  vwted."* 
one  by  the  ultimate  devisee  to  some  third  person  either  for  the  Prior  devise 
benefit  of  the  devisee  himself,  or  for  the  benefit  of  some  other  21. 
persons  to  endure  during  the  minority.     Goodtitle  d.  Ilaifward 

v.  Whitby,  1  Burr.  228 ;  Re  MoUram,  10  Jur.  N.  S.  915  ; 
Boraston's  Case,  3  Rep.  19a ;  Manjield  v.  Dugard,  1  Eq.  Ab. 
195,  pi.  4. 

In  this  case  the  estate  given  to  the  devisee  on  attaining 
twenty-one  is  in  fact  a  vested  interest  subject  to  a  term. 

2.  If  there  is  a  gift  over  upon  death  under  twenty-one,  the  Gift  over 
gift  over  shows  that  the  first  devisee  is  to  take  whatever  under  21. 
interest  the  person  claiming  under  the  devise  over  is  not 
entitled  to,  that  is  to  say,  the  immediate  interest.    Bromfield 

V.  Croicder,  1  B.  &  P.  N.  R.  313 ;  see  14  East,  604 ;  Doe  d. 
Koake  v.  XeweU,  1  Mau.  &  S.  827 ;  5  Dow,  202 ;  Edwards  v. 
Hammond,  3  Lev.  132 ;  Doe  d.  Hunt  v.  Moore,  14  East,  601 ; 
Phipps  V.  Ackers,  3  CI.  &  Fin.  691;  9  ih.  583  ;  \Miitter  v. 
Bremridge,  L.  R.  2  Eq.  736 ;  see  UEstrange  v.  UEstrange, 
25  L.  R.  Ir.  399. 

This  principle  was  applied  to  a  devise  to  A.  for  life  and 
then  to  B.  if  living  at  A.'s  death,  and  if  B.  should  die  before 
A.  without  leaving  issue  surviving  over.  Finch  v.  Lane, 
10  Eq.  501. 

But  it  has  not  been  applied  to  a  devise  to  A.  for  life  and 
then  to  B.  if  she  should  survive  A.,  but  not  otherwise,  and  if 
she  should  die  before  A.  over,  or  to  a  similar  devise  after  A.'s 
death  to  the  children  of  B.  if  he  leave  any  heirs  surviving, 
and  if  none  over.  Doe  d.  Planner  v.  Scudainore,  2  B.  &  P. 
289  ;  PHce  v.  Hall,  5  Eq.  399. 

And  the  gift  over  can  have  no  effect  where  there  is  an 
express  direction  as  to  the  time  of  vesting.  Russell  v. 
Buchanan,  2  Cr.  &  Mee.  561 ;  7  Sim.  628. 

8.  There  is  an  important  distinction  between  a  devise  to  Devise  to  a 
definite  persons  or  to  a  class,  at  twenty-one,  and  a  devise  to  Sms  an^d  to  a. 
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such  of  a  class  as  attain  twenty-one,  or  to  those  who  attain 
twenty-one.  In  the  latter  case  ''the  finding  or  not  finding 
the  legatee  depends  on  his  attaining  a  particular  qualification, 
and  till  the  contingency  happens,  there  is  no  one  to  whom  the 
doctrine  laid  down  in  Phipps  v.  Ackers  can  apply."  Such  a 
devise,  therefore,  will  not  be  vested  by  a  gift  over.  DuffiM  v. 
Diiffield,  3  Bl.  N.  S.  260 ;  Stephen  v.  SU^pJten,  Ca.  t.  Talb.  228 ; 
Festing  v.  Allen,  12  M.  &  W.  279  ;  Holmes  v.  Prescott,  10  Jur. 
N.  S.  507;  33  L.  J.  Ch.  264;  11  L.  T.  N.'S.  38;  12  W.  R. 
636 ;  3  N.  E.  659 ;  Rhodes  v.  mdtehead,  2  Dr.  &  Sm.  582 ; 
13  W.  R.  800 ;  Price  v.  Hall,  5  Eq.  899 ;  EddeW  Trusts,  11 
Eq.  569  ;  Patching  v.  BameU,  28  W.  E.  886  ;  51  L.  J.  Ch. 
74.  Riley  v.  Garnett,  8  De  G.  &  S.  629  ;  Browne  v.  Browne, 
3  6m.  &  G.  568,  are  overruled  upon  this  point. 

But  a  devise  to  A.  for  Ufe,  and  if  he  leave  a  son  bom  or  to 
be  born  in  due  time  after  his  decease,  who  should  live  to 
attain  twenty-one,  then  to  such  son  in  fee  if  he  attain  twenty- 
one,  with  a  gift  over  if  A.  die  without  leaving  a  son  who 
should  attain  twenty-one,  has  been  held  to  give  an  infant  son 
of  A.  a  vested  estate  subject  to  be  divested,  because  a  son  bom 
-within  nine  months  of  A.'s  death  could  not  then  have  attained 
twenty-one.  Mnskett  v.  Eaton,  1  Ch.  D.  485 ;  see,  too.  Doe 
V.  Hopkinson,  5  Q.  B.  228 ;  SuUeij  v.  Barber,  59  L.  T.  824. 

4.  An  estate  limited  to  commence  in  certain  specified  events 
will  fail  altogether  unless  those  exact  events  happen.  Thus  a 
gift,  **  if  A.  shall  die,  living  my  wife,  without  leaving  a  widow 
or  any  child,  after  his  death  and  my  wife's"  to  B.,  will  fail  if  A. 
survives  the  testator's  wife,  though  he  may  die  without  leaving 
a  widow  or  child.  Holmes  v.  Cradock,  3  Ves.  317 ;  Shtddam 
V.  Smith,  6  Dow,  22 ;  Dicken  v.  Clarke,  2  Y.  &  C.  Ex.  572. 

So  if  a  testator  recites  that  he  will  be  entitled  to  property  in 
certain  events,  and  disposes  of  it,  if  those  events  happen,  the 
property  passes  only  if  those  events  happen,  though  in  fact, 
he  may  be  entitled  to  the  property  in  other  events  as  well. 
Archbold  v.  Aiistin  Gourlay,  5  L.  R.  Ir.  214. 

But  in  the  case  of  successive  limitations  "  where  there  is 
a  limitation  over  which,  though  expressed  in  the  form  of  a 
contingent  limitation,  is  in  fact  dependent  on  a  condition 
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essential   to   the   determination  of   the  interests  previously  ^^P-  3^^^^- 
limited,  notwithstanding  the  words  in  form  import  contin-  detei-mination 
gency,  they  mean  no  more  in  fact  than  that  the  person  to  Lterests 
take  under  the  limitation  over  is  to  take  subject  to  the  interests  ^^^^S***^  ^ 
previously  limited."     Maddison  v.  Chapman,  4  K.  &  J.  709, 
719 ;   3  De  G.  &  J.  536 ;    Wehh  v.  Hearing,  Cro.  Jac.  415  ; 
Pearsall  v.  Simpson,  15  Ves.  29 ;  Franks  v.  Price,  8  B.  182 ; 
5  Bing.  N.  C.  37 ;  6  Sc.  710 ;   Chellen  v.  Martin,  21  W.  R. 
671 ;   Edgeworth  v.  Edgeworth,  L.  R,  4  H.  L.  85 ;  see  post, 
p.  502. 

Thus,  if  the  devise  is  to  A.  for  life,  remainder  to  B.  for  life 
and  on  the  decease  of  B.,  if  A.  be  dead,  to  C.  in  fee,  C.  takes  a 
vested  remainder  whether  B.  survives  A.  or  not.  Cases,  sujna  ; 
see,  too,  Keg  v.  Keg,  4  D.  M.  &  G.  73;  In  re  Bettg  Smith's 
Trusts,  L.  R.  1  Eq.  79 ;  In  re  Martin ;  Smith  v.  Martin,  54 
L.  J.  Ch.  1071 ;  53  L.  T.  34. 

So  a  devise  in  remainder  to  a  person  for  his  life,  if  he  shall 
be  living  when  the  prior  limitations  determine,  is  not  con- 
tingent, nor  will  subsequent  remainders  be  contingent  upon 
the  survivorship  of  the  tenant  for  life.  Leadheater  v.  Cross, 
2  Q.  B.  D.  18. 

But  to  admit  this  construction,  the  limitation  over  must  Limits  of  the 

doctniiG 

involve  no  incident,  but  what  is  essential  to  the  determination 
of  the  estates  previously  limited.  Maddison  v.  Chapman,  4 
K.  &  J.  709 ;  8  De  G.  &  J.  536. 

5.  If  the  property  devised  is  a  reversion  which  comes  into  Devise  on  a 

1         •i         ii        •   M  •   .  •  general  failure 

possession  only  after  the  failure  of  issue  of  some  person,  a  of  issue  of  a 
devise  of  such  reversion  after  failure  of  the  issue  in  question  5^^™!^^^  ^^^ 
is  in  effect  an  immediate  devise  of  the  reversion.     And  the  failure  of 

.  certain  lineM 

result  is  the  same  if  the  event  upon  which  the  reversion  is  of  issue. 
expressed  to  be  devised  is  larger  than  and  includes  the  event 
upon  which  it  comes  into  possession,  if  in  effect  the  two  events 
are  the  same,  and  the  intention  is  merely  to  devise  the 
reversion.  If,  for  instance,  the  reversion  falls  into  possession 
on  failure  of  issue  by  a  particular  wife  of  the  testator  and  the 
testator  devises  it  upon  a  general  failure  of  issue.  The  birth 
of  issue  by  a  second  marriage  would  revoke  the  will.  Jones  v. 
Morgan,  Feame,  C.  R.  App.  577;  8  B.  P.  C.  322;  Lgtion  v. 
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Lf/tton,  4  B.  C.  C.  441 ;  see  liaulcH  v.  Holme,  1  Russ.  394,  n. ; 
not  approved,  ih.  406 ;   Lewin  v.  Templer,  33  B.  625. 

But  a  mere  devise  of  a  reversion  upon  a  failure  of  a  larger 
class  of  issue  than  that  upon  which  it  is  limited,  will  not 
operate  as  an  immediate  devise  of  the  reversion.  Ladi; 
Laneshoroiufh  v.  Fo.r,  Ca.  t.  Talb.  262. 

6.  It  is  well  settled  that  a  limitation  in  default  or  for  want 
'*  of  such  issue/*  following  a  limitation  in  tail,  is  to  be 
construed  as  a  remainder  to  take  efTect  upon  the  determination 
of  the  prior  estate  tail.  It  is  not  defeated  by  the  birth  of  issue 
capable  of  taking  under  the  prior  limitation.  Ashleji  v.  Ashln/, 
6  Sim.  356. 

And  this  construction  may  be  applied  where  after  a  gift  to 
A.  for  life  with  remainder  to  his  first  and  other  sons  in  tail, 
there  is  gift  over  in  default  of  such  sons,  if  there  is  any 
context  to  assist  the  construction.  Doe  v.  Dacre,  1  B.  &  P. 
250  ;  8  T.  R.  112  :   Hennesseii  v.  Brafi,  33  B.  96. 

7.  It  is  also  settled,  that  when  there  is  a  gift  to  a  person  for 
life,  if  she  so  long  remains  unmarried,  or  for  life  until  bank- 
ruptcy, followed  by  a  gift  over  in  the  event  of  marriage  or 
bankruptcy,  the  remainder  is  not  contingent,  but  vested  so  as 
to  take  efTect  either  upon  the  death  or  marriage  or  bankruptcy, 
as  the  case  may  be,  of  the  tenant  for  life.  Liixford  v.  Clieele, 
3  Lev.  125  ;  Lady  Ann  Fry's  Case,  1  Vent.  199 ;  Gordon  v. 
Adolphus,  3  B.  P.  C.  306;  Foster  v.  Lord  liomney,  11  East, 
594 ;  Meeds  v.  Wood,  19  B.  215  ;  Browne  v.  Hammond,  Jo. 
210 ;  Walpole  v.  Laslett,  7  L.  T.  N.  S.  526 ;  1  N.  R.  180 ; 
Etches  V.  Etches,  3  Dr.  441  ;  Underhill  v.  Roden,  2  Ch.  D.  494  ; 
///  re  Cane ;  Rnfi  v.  Sirers,  60  L.  J.  Ch.  36  ;  63  L.  T.  746. 

Similarly,  where  there  is  a  gift  for  life  or  until  marriage, 
followed  by  a  gift  over  on  death,  the  gift  over  takes  effect  on 
the  marriage  of  the  tenant  for  life.  Stanford  v.  Stanford,  34 
Ch.  D.  362  ;  Li  re  Dear ;  Hellry  v.  Dear,  58  L.  J.  Ch.  659  ;  61 
L.  T.  4B2 ;  38  W.  R.  31 ;  In  re  Akeroyd's  Settlement ;  Roberts 
V.  Akeroyd,  (1893)  3  Ch.  363.  Re  Wyatt ;  (iouan  v.  Wyatt, 
60  L.  T.  920,  must  be  considered  overruled. 

The  fact  that  the  gift  over  is  to  a  class  described  as 
living  at  the  death  of  the  tenant  for  life  does*not  prevent  the 
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application  of  the  rule.  In  such  a  case,  upon  the  marriage  of  the  ^*?-  xxxv. 
tenant  for  life,  the  gift  takes  eflfect,  and  the  class  then  living 
are  entitled.     Bainhridge  v.  Cream,   16  B.  26;    Stanford  v. 
SUinford,  34  Ch.  D.  862. 

The  fact  that  the  testator  gives  to  the  person  upon  whose  Tenant  for 
marriage    the    fund   is-  given   over  a  life    interest  in  part  bene^ficiary 
•does  not  prevent  the  application  of  the  rule.     Scarborough  v.  ""^®*'  ^^^ 
Scarboroiufh,  57    L.  T.  861.     See,   too,    Eaton  v.   Hewitty  2 
Dr.  &  Sm.  184 ;    Wardroper  v.  Cutjield,  33  L.  J.  Ch.  606 ; 
12  W.  R.  468 ;   10  L.  T.  19,  where,  however,  the  contingency 
of  marriage  was  held  not  to  apply  to  the  limitations  under 
which  the  question  arose. 

In  Pile  V.  Salter,  6  Sim.  411,  the  testator  gave  his  property  Piie  v.  Salter, 
to  his  widow  as  long  as  she  should  remain  a  widow,  but  upon 
her  marrying  again  he  gave  her  one  third  of  all  his  property, 
and  gave  the  other  two  thirds  to  his  nieces.  The  widow  died 
unmarried,  and  it  was  held  there  was  an  intestacy.  The  case 
has  been  disapproved  (see  Underhill  v.  Roden,  2  Ch.  D.  494  ; 
Scarborough  v.  Scarborough,  58  L.  T.  851) ;  but  it  is  obviously 
a  long  way  from  Lux/ord  v.  Cheeke  and  the  other  authorities 
of  that  class. 

The  doctrine  does  not  apply  where  a  life  interest  is  given  in  Limits  of 
the  first  instance,  which  ia  then  cut  down  by  a  gift  over  in  the  ^  "'*^* 
event  of  marriage.     Sheffield  v.  Lord  Orrert/,  3  Atk.  282. 

And  if  the  true  construction  is  that  there  is  an  absolute 
gift  to  A.,  followed  by  a  gift  over  if  she  marries,  the  gift 
over  only  takes  effect  in  that  event.  M^Culloch  v.  M'Culloch, 
3  Giff.  606. 

Nor  does  the  doctrine  apply  to  a  case  where  a  residue  is 
given  to  the  testator's  widow  for  life  or  until  marriage,  and  an 
annuity  is  given  to  her  if  she  marries  again,  and  legacies  are  . 
directed  to  be  paid  on  her  death.  In  such  a  case  the  legacies 
are  not  raisable  on  A.'s  marriage.  In  re  TredtveU ;  Jeffray  v. 
Trediccll,  (1891)  2  Ch.  640. 

8.  Upon  principles  resembling  those  above  stated,  a  devise  Doe  v. 
to  a  wife  provided  she  should  remain  a  widow,  but  in  case  she     '^"*^'** 
marries  again  to  A.  when  he  attains  twenty- three,  was  held  to 
give  the  widow  who  married  again  an  interest  till  A.  attained 
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Where  the 
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tation sums 
up  the  prior 
contingencies. 


Whether  an 
ultimate  limi- 
tation applies 


twenty-three.     Doc  v.  Freenuin,  1  T.  B.  389  ;  2  Chitty,  498  ; 
lie  Cabhurn  ;  Gouje  v.  Rutland,  46  L.  T.  848. 

9.  When  a  particular  estate  is  limited  upon  a  contingency, 
and  the  subsequent  estates  are  limited  as  remainders  upon  it, 
the  contingency  jmrnCt  facie  applies  to  the  whole  series  of 
limitations.  Davia  v.  NoHon,  2  P.  W.  890  ;  Doe  d.  Wataoii  v. 
Skijyphard,  Dougl.  76 ;  Toldervtf  v.  Colt,  1  Y.  &  C.  Ex.  240, 
627  ;  1  M.  &  W.  250. 

Similarly,  when  an  interest  is  given  to  a  person,  and  then 
in  a  certain  event  a  different  interest  is  given  with  limitations 
over,  the  contingency  applies  to  all  the  subsequent  limitations. 
Oral/  V.  Goldiug,  6  Jur.  N.  S.  474 ;  Cattlei/  v.  Vwcciit,  15  B. 
198 ;  Findon  v.  Fiudon,  M  B.  83  ;  Lett  v.  Randall,  10  Sim. 
112 ;  Payhr  v.  Pegg,  24  B.  105. 

On  the  other  hand,  if  the  subsequent  limitations,  or  any  of 
them,  can  be  looked  upon  as  independent  gifts,  they  will  not 
be  liable  to  the  contingency  of  preceding  gifts.  LethieuUier 
V.  Tract/,  3  Atk.  774 ;  Amb.  204 ;  Boosetf  v.  Gardener,  6  D. 
M.  &  G.  122 ;  Dimttif  v.  Larer,  14  Jur.  188 ;  Partridge  v.  Fonter, 
35  B.  545;  In  re  Blight:  Blight  v.  Hartnoll,  13  Ch.  D.  858. 

In  the  same  way,  if  a  particular  gift  is  expressed  to  be  made 
contingent  from  motives  applicable  to  that  gift  only,  subse- 
quent gifts  will  not  be  contingent.  Morton  v.  Whittaher,  1 
T.  R.  346. 

And  if  subsequent  gifts  can  be  read  as  given,  subject  to  the 
prior  limitations,  they  will  not  be  liable  to  the  contingencies  of 
prior  gifts.  Sheffield  v.  Earl  of  Coventrg,  2  D.  M.  &  G.  551 ; 
see  Pearson  v.  Rutter,  3  D.  M.  &  G.  398 ;  6  H.  L.  61 ;  Hole  v. 
Daries,  34  B.  845. 

In  the  same  way,  when  there  has  been  a  gift  in  one  event  to 
.one  set  of  issue  in  fee,  and  upon  another  event  to  another  set 
of  issue  in  tail,  a  gift  over  in  default  of  such  issue  may  be  con- 
strued as  referring  to  a  failure  of  all  the  prior  limitations,  and 
not  merely  as  a  remainder  dependent  upon  the  limitations  to 
the  second  class  of  issue  taking  effect.  Doe  d.  Lees  v.  Ford,  2 
E.  &  B.  970. 

As  to  whether  in  a  devise  of  Whiteacre  to  A.  and  his  issue, 
and  then  to  B.  and  his  issue,  and  of  Blackacre  to  B.  and  his 
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issue,  and  then  to  A.  and  his  issue,  and  in  default  of  issue  of  c^*P-  xxxv. 
A.  and  B.  over,  the  ultimate  gift  includes  both  estates.     See  to  the  whole 
Gordon  v.  Gordon,  L.  R.  5  H.  L.  254 ;   see,  too,  Adshead  v.  wWch^^ 
WUletU,  29  B.  358.  ?^«°  ^i.^ea 

'  m  two  mde- 

I>eiideiit  lines. 

Vesting  of  Charges  on  Land. 

The  vesting  of  legacies  charged  upon  real  estate  is  governed  Legacies 
by  rules  derived  from  the  common  law.  Lnd^do  not 

"  If  a  sum  of  money  be  given  to  a  person  charged  upon  real  J^  ^^ 
estate,  and  that  person,  being  an  infant,  is  not  to  have  the  payable, 
legacy  immediately,  but  it  is  given  at  twenty-one  or  payable  at 
twenty-one,  if  the  child  does  not  attain  twenty-one  the  legacy 
is  not  raisable."     Parker  v.  Hodgson,  1  Dr.  &  Sm.  568 ;   see 
Brown  v.  Wooler,  2  Y.  &  C.  C.  134. 

In  such  a  case  the  gift  of  interest  in  the  meantime  will  not 
vest  the  legacy.  Gawler  v.  Standerwick,  2  Cox,  15 ;  see  Murkin 
V.  Phillipson,  8  M.  &  K.  257. 

If  the  payment  is  postponed  for  purposes  not  referable  to  Distinction 
the  person  of  the  legatee,  but  only  for  the  convenience  of  the  ponemwit^f 
estate,  as,  for  instance,  in  the  case  of  a  life  tenancy,  the  J^^  pur^s 
leficacies  vest  before  the  time  of  payment.    Evans  v.  Scott,  1  of  tiie  estate 

and  of  the 

H.  L.  57 ;  King  v.  Withers,  Ca.  t.  Talb.  116 ;  Haverty  v.  Curtis,  legatee. 
(1895)  1  Ir.  23 ;  see  In  re  Brabazon,  13  Ir.  Eq.  156 ;  In  re 
Nearji's  Estate,  7  L.  E.  Ir.  811. 

It  makes  no  difference,  whether  the  legacies  subject  to  a  life 
interest  are  made  payable  at  twenty-one  or  not,  though  it 
seems  that  they  will  not  in  any  case  vest  before  then. 
Remnant  v.  Hood,  2  D.  P.  &  J.  396;  Davies  v.  Hnguenin,  1 
H.  &  M.  780 ;  Haverty  v.  Cunis,  (1895)  1  Ir.  23. 

And  a  legacy  charged  upon  land  and  directed  to  be  paid  Legacy 
upon  an  event  which  may  or  may  not  happen,  for  instance,  J^^*vent"^'' 
when  the  testator's  eldest  son  should  come  into  possession  of  ^h>oi»  «nay 

^  never  happen 

a  settled  estate,  will  fail  if  the  event  does  not  happen.    Taylor  is  contingent. 
V.  Lambert,  2  Ch.  D.  177. 

If  a  legacy  is  charged  upon  real  and  personal  estate,  the  Legacy 

personal  estate  is  the  primary  fund  for  payment,  and,  so  far  as  ^i^d^^** 

the  personal  estate  extends,  the  vesting  is  governed  by  the  personal  estate 

rules  applicable  to  personal  estate,  but,  so  far  as  the  legacy  is  proportionally 
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<niap.  XXXV.  payable  out  of  realty,  the  rules  with  regard  to  legacies  charged 

upon  land  apply.  Duke  of  Chandm  v.  Talbot,  2  P.  W. 
601,  612 ;  Prowse  v.  Abingdon,  1  Atk.  481 ;  In  re  HudaonSy 
Dru.  t.  Sugd.  6. 

In  the  case  of  a  power,  if  the  donee  is  authorised  to  fix 
the  times  at  which  portions  are  to  vest,  he  can  direct  a 
portion  to  vest  at  once,  and  it  will  in  that  case  be  raisable 
though  the  child  dies  under  twenty-one.  Henty  v.  Wrey^ 
21  Ch.  D.  832,  where  the  subject  of  the  vesting  of  portions 
is  fully  discussed. 


Vesting  of 
personalty  is 
governed  by 
the  civil  law. 


Meaning  of 


(t 


vest. 


II 


Direction  as 
to  vesting  is 
imperative. 


Gift  over  upon 
death  before 
the  time  of 
vesting  will 
not  alter  the 
meaning  of 
the  word  vest. 


When 
**  vested'* 


<( 


means     pay 
able." 


Vesting  op  Bequests  of  Personalty. 

The  vesting  of  bequests  of  personalty,  including  chattels  real, 
is  governed  by  rules  derived  from  the  civil  law.  These  rules 
also  apply  to  realty  directed  to  be  converted.  In  re  Hudsons, 
Dru.  t.  Sugd.  6 ;  In  re  Hart's  Trusts,  8  De  G.  &  J.  195. 

I.  When  there  is  an  express  direction  as  to  the  period 
of  vesting: — 

It  has  been  said  that  the  word  ''vest,"  being  derived  from 
'*  vestire,"  natm*ally  refers  to  vesting  in  possession,  and  not  to 
vesting  in  interest.  Young  v.  Robertson,  4  Macq.  814.  This  is, 
however,  contrary  to  the  whole  current  of  English  authority, 
according  to  which  the  word  "  vest "  has  always  been  held  to 
reter  prinul  facie  to  vesting  in  interest  or  transmissibility,  and 
not  vesting  in  possession  or  indefeasibility. 

Thus,  when  there  is  a  direction  that  the  gifts  are  to  be 
vested  at  a  certain  period,  the  legatee  will  take  no  interest 
till  then. 

Where  the  interests  of  legatees  are  to  be  vested  at  twenty- 
one,  a  gift  over  upon  death  under  twenty-one,  or  upon  death 
before  the  timie  of  vesting,  will  not  affect  the  natural  meaning 
of  the  word.  Glanvill  v.  Glanvill,  2  Mer.  88;  Comport  v. 
Amten,  12  Sim.  218;  Griffith  v.  Blunt,  4  B.  248;  Roidand  v. 
Tawney,  26  B.  67  ;  lie  Thatchers  Trust,  ib.  365 ;  Wakejield 
V.  Dyott,  7  W.  K.  81 ;  4  Jur.  N.  S.  1098 ;  Selby  v.  Whittaker, 
6  Ch.  D.  289 ;  see  Creeth  v.  Wilson,  9  L.  R.  Ir.  216. 

In  many  cases,  however,  ''vested"  has  been  used  as 
equivalent  to  indefeasible  or  payable. 
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Thus,  if  the  shares  of  members  of  a  class  are  directed  to  be  ^^*P'  ^txxv. 
vested  at  a  certain  time,  and  there  is  a  gift  over  to  the  other  Gift  over  upon 
members  of  the  class  of  the  shares  of  those  dying  before  that  issue  before 
time  without  issue,  vested  will  mean  payable.     Taiflor  v.  ^^^ing.^^* 
Frohinher,  5  De  G.  <&  S.  191. 

So,  too,  if  legatees  are  treated  as  taking  vested  shares  before  Shares  treated 
the  time  fixed  for  vesting,  vested  must  mean  payable.  before  tbe 

This  will  be  the  case,  if  a  time  is  appointed  for  vesting,  and  ^^^int^d. 
maintenance  is  given,  if  any  child  entitled  on  the  death  of  the 
tenant  for  life  to  a  vested  or  presumptive  share  should  be 
under  the  age  appointed  for  vesting,  where  the  word  pre-* 
sumptive  refers  to  the  possibility  of  accruer.  Berkeley  v. 
Sainhurne,  16  Sim.  275 ;  Biuter's  Trmt,  4  N.  R.  131 ;  10 
Jur.  N.  S.  485. 

Similarly,  if  in  the  event  of  any  child  dying  before  the  time 
-of  vesting,  leaving  children,  there  is  a  gift  of  the  share  such 
-child  would  have  had  if  living  to  his  issue,  the  direction  as  to 
vesting  will  be  referred  to  payment.  In  re  Ediiwmhon's  EHtxtte, 
5  Eq.  &89  ;  Poole  v.  Bott,  11  Ha.  38. 

Or,  again,  it  may  appear  that  the  testator  has  used  the  Vested  and 
terms  vested  and  paid  interchangeably.     In  re  EdvwmlHouH  [^tercbange- 
Estate,  supra ;    WilUamH  v.  Hatjlhorne,  6  Ch.  782 ;    lie  Parr's  *^*y- 
Trust,  41  L.  J.  Ch.  170 ;  Barley  v.  Perclval,  (1900)  1  Ir.  145. 

And  when  there  is  a  direction  to  pay  legacies  at  the  death  Direction  to 

pay  legacies 

of  the  tenant  for  life,  a  subsequent  direction  as  to  vesting  at  at  a  certain 
twenty-one  will  be  referred  to  indefeasible  vesting  or  posses-  **™®' 
sion.     Baniet  v.  BarnH,  29  B.  239 ;   Simpson  v.  Peach,  16 
Eq.  209. 
When  there  is  a  gift  to  children  who  survive  their  parent,  a  *^»^fc  *<> 

J.         .  -Ml  1        1         ••  •  cbildren  wbo 

-direction  as  to  vestmg  will  not  make  the  gift  vest  m  any  who  surviyetbe 
•do  not  survive  their  parent.    In  re  Payne,  25  B.  556  ;  Williams  Sfrection  m  w 
V.  Haythorne,  6  Ch.  782 ;  see  IJraycott  v.  Wood,  5  W.  R.  158.     ^^**^"«- 

If,  however,  the  proviso  as  to  vesting  is  intended  to  intro- 
duce a  new  gift,  evidenced  by  the  fact,  for  instance,  that  it' 
.applies  to  prior  legatees  who  die  leaving  issue,  and  not  merely 
to  such  of  them  as  survive  the  tenant  for  life,  it  will  override 
-the  previous  contingency  of  surviving  the  tenants  for  life. 
Williams  v.  littssdl,  10  Jur.  N.  S.  168. 
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Where  the 
only  gift  is 
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A  direction  that  legatees  are  to  be  beneficially  interested  at  a. 
certain  period,  refers  only  to  vesting  in  possession.     M'ljochlan 
V.  Taitt,  28  B.  407  ;  2  D.  F.  &  J.  449. 

II.  Where  there  is  no  direction  as  to  vesting : — 

1.  It  is  important  to  distinguish  a  gift  to  a  contingent  class,, 
and  a  gift  to  a  class  upon  a  contingency;   thus,  a  gift  to 
children  who  attain  twenty-one,  or  to  such  children  as  attain, 
twenty-one,  is  a  gift  to  a  contingent  class,  and  will  only  vest 
in  those  who  attain  twenty-one,  though  there  may  be  a  gift  of 
interest  or  other  circumstances,  which  in  a  gift  to  a  class  uponi 
a  contingency,  as,  for  instance,  at  twenty-one,  might  have  the 
effect  of  vesting  the  bequest.     Bull  v.  Pritchard,  1  Buss.  213 ; 
Ihre  V.  Perfect,  1  Coll.  128  ;  Leake  v.  Robin hou,  2  Mer.  363; 
Stead  V.  Piatt,  18  B.  50 ;  Llot/d  v.  Lloi/dy  3  K.  &  J.  20  ;  Thomas 
V.  Wilherforce,  31  B.  299  ;   Williams  v.  Haythorne,  6  Ch.  782  ;. 
Dewar  v.  Brooke,  14  Ch.  D.  529  ;  Wilson  v.  Knox,  13  L.  E.  Ir. 
349;  see  Re  Bulleijs  Estate,  11  Jur.  N.  S.  791,  847  ;  Gotch  v.. 
Foster,  5  Eq.  311. 

If  the  gift  is  to  children  who  attain  twenty-one,  and,  if  but. 
one  child,  to  such  child,  the  contingency  of  attaining  twenty- 
one  will  not  be  imported  into  the  gift  to  a  single  child,  unless, 
it  is  apparent  from  the  gift  over,  for  instance,  by  a  gift  over 
"if  no  child  shall  live  to  attain  a  vested  interest,"  or  other- 
wise that  no  child  was  intended  to  take  a  vested  interest  at. 
birth.       Walker  v.  Mower,  16  B.  366  ;    Johnson   v.  FouldSy. 
5  Eq.  268  ;  Re  Fletcher ;  Dore  v.  Fletcher,  53  L.  T.  813. 

2.  Where  there  is  a  clear  gift,  an  additional  direction  to  pay, 
when  the  legatee  attains  a  given  age,  will  not  postpone  the 
vesting,  the  gift  being  considered  dehitnm  in  presenti,  solvendum 
in  fiituro. 

Thus,  a  gift  to  A.,  payable  at  twenty-one,  is  vested,  and  it. 
makes  no  difference  whether  the  gift  precedes  or  follows  the 
direction  for  payment,  provided  a  clear  immediate  gift  can 
be  found  in  the  will.  In  re  Bartholomew,  1  Mac.  &  G.  354 ; 
Shrimpton  v.  ShrimpUtn,  31  B.  425;  Maher  y.  Maher,  1  L.  R. 
Ir.  22. 

The  difficulty  in  these  cases  is  to  decide  whether  there  is  a. 
substantive  gift  and  a  direction  to  pay,  or  whether  the  only 
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gift  is  in  the  direction  to  pay.     See  Shtim  v.  Hohha,  8  Dr.  93  •  Cliap. 


ChaffevH  v.  AhvU,  3  Jur.  577 ;  Favmvv  v.  Francis,  2  S.  &  St.  505 ;  tion  to  pay, 
miliam^  V.  Clark,  4  De  G.  &  S.  472  ;  Mern/  v.  Hill,  8  Eq.  619.  u^uhi?,;''^ 

When  there  is  a  clear  gift,  a  direction  to  accumulate  the  Direction  to 
interest    and    to    pay  the    principal  and   accumulations  at  i!^i|^tiii2i 
twenty-one  will  not  affect  the  vesting.     Stretch  v.  JVathinn,  ^iii notaffiwjt 
1  Mad.  253  ;  Blcase  v.  Biuyh,  2  B.  226  ;  Breedon  v.  Tagman,  vested. 
3  M.  &  K.  289. 

In   doubtful   cases  the  construction  may  be  assisted  by  in  doubtful 

cfliSes  the 

reference  to  other  limitations ;  thud,  where  there  was  a  gift  contingency 
for  the  children  of  a  tenant  for  life,  to  be  paid  upon  their  ™S^^  y^^^^^ 
attaining  twenty-five,  and   if  but  one  child,  the   whole  to  ^nd  vice  vertd, 
become  the  property  of  such  only  child,  upon  his  attaining 
twenty-five,  and  be  transmissible  to  his  heirs,  executors,  or 
administrators,  none  of  the   children   took  vested  interests 
before  twenty-five,  the  gift,  in  the  event  of  there  being  an 
only  child,  being  clearly  contingent.     Jtidd  v.  Jtuld,  3  Sim. 
525  ;    see   Hunter  v.  Judd,   4  Sim.    455  ;    Mcrrii  v.  Hill,  8 
Eq.  619. 

Similarly,  if  the  interest  of  an  only  child  is  clearly  vested, 
this  may  show  that  a  gift  to  all  the  children  at  twenty- 
one  was  meant  to  be  vested  too.  Kimi  v.  Ittaacson,  1  Sm. 
&  G.  371. 

And  it  may  appear  from  the  context  that  the  words  ''to  be  Paid  may 
paid  "  were  meant  to  refer  to  vesting  and  not  to  payment.  ^^^  ^^ 
Martineau  v.  EoffcrH,  8  D.  M.  &  G.  328. 

3.  The  time  when  the  legacy  is  to  be  paid  must,  however.  Gift  to  be 
be  certain;  that  is  to  say,  it  must  be  certain  that  the  time  ^\chinay*™^ 
will  come  if  the  legatee  lives  long  enough.     No  doubt  it  is  "u^7^^.^° 
uncertain  whether  a  legatee  will  ever  attain  a  given  age,  but  ^^^^  is 
since  he  must  attain  it  if  he  lives,  this  latter  contingency  is 
disregarded. 

"  When  the  time  annexed  to  the  payment  is  merely  eventual, 
and  may  or  may  not  come,  and  the  person  dies  before  the 
contingency  happens,  I  can  find  no  instance  in  this  Court 
where  it  has  been  held  that  the  legacy  at  all  events  should  be 
paid."  It  becomes,  in  fact,  a  legacy  upon  condition,  for  dicH 
incetiuH  conditionem  in  testamcnto  facit.     Thus,  a  legacy  to  A. 
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construeil  aa  a 
gift  at  21,  or 
upon  marriage 
under  21. 


Direction  to 
pay  after  a 
life  interest 
yests  at  once. 


Chap.  XXXV.  to  be  paid  upon  marriage  is  contingent.     Atkims  v.  Hiccocks, 

1  Atk.  500;  KIUh  v.  ElliHy  1  Sch.  \fe  L.  1 ;  Mor<ian  v.  Mon/an, 
4  De  G.  il--  S.  164 ;  In  re  CantiUon'H  Minors,  16  Jr.  Ch.  301 ; 
Corr  V.  Corr,  I.  E.  7  Eq.  397.;  Tat/lor  v.  Lambert ,  2  Ch.  D.  177. 
It  may  be  noticed,  however,  that  a  legacy  given  upon 
marriage  may  be  held  upon  the  context  to  be  given  at  twenty- 
one,  or  upon  marriage  under  twenty-one,  as  where  there  was 
a  gift  to  parents  for  life,  and  then  to  their  children  if  then  of 
age  or  married,  and  if  any  were  infants  at  the  death  of  their 
parents,  then  to  them  at  jiwenty-one,  if  sons,  or  on  marriage 
if  daughters.  Lang  v.  Pngh,  1  Y.  &  C.  C.  719;  see  West  v. 
West,  4  Giff.  198. 

4.  When  the  only  gift  is  to  be  found  in  the  direction  to  pay 
or  divide : — 

a.  If  the  postponement  of  division  or  payment  is  merely 
on  account  of  the  position  of  the  property,  if,  for  instance, 
there  is  a  prior  gift  for  life,  or  a  bequest  to  trustees  to  pay 
debts,  and  a  direction  to  pay  upon  the  decease  of  the  legatee  for 
life,  or  after  payment  of  the  debts,  the  g3t  in  remainder  vests 
at  once.  Bennett's  Trusty  3  K.  &  J.  280;  Strother  v.  Dntton, 
1  De  G.  *&  J.  675. 

h.  But  where  the  payment  is  deferred  for  reasons  personal 
to  the  legatee,  the  gift  will  not  vest  till  the  appointed  time. 

Thus,  a  gift  to  a  person  at,  or  if,  or  as  and  when  he  shall 
attain,  or  upon  attaining,  or  from  and  after  attaining  twenty- 
one,  will  not  vest  till  the  age  is  attained.  Hanson  v.  Graham, 
6  Ves.  239  ;  Locke  v.  Lamb,  4  Eq.  372. 

Probably  a  gift  of  personalty  to  A.  till  B.  attains  twenty-one 
and  then  to  B.,  will  not  give  B.  a  vested  interest  unless  there 
is  something  to  show  that  A.  is  to  take  in  trust  for  B.  iMne 
V.  Gondge,  9  Ves.  225 ;  Snllivan  v.  E(h/elly  23  W.  R.  722. 

5.  Vesting  of  residuary  and  severed  gifts: — 
If  the  subject-matter  of  the  gift  is  residue  (a),  or  if  it  is  at 

once  separated  from  the  rest  of  the  estate  and  vested  in  trustees 
for  the  benefit  of  the  legatee  (/>),  these  are  circumstances  which 
assist  the  Court  in  arriving  at  the  conclusion  that  the  gift  is 
vested.  Booth  v.  Booth,  4  Ves.  399  ;  Pearmun  v.  Pearman,  33 
B.  394  {a) ;  Love  v.  L' Estrange,  5  B.  P.  C.  59 ;  Saunders  v. 


Direction  to 
pay  at  21  will 
not  vcBt  till 
then. 


Gift  to 
A.  till  B. 
attains  21, 
then  to  IS. 
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Vmitier,  Cr.  &  Ph.  240  ;  Bramtrom  v.  Wilhimon,  7  Ves.  420  ;  C^*P-  ^txxv. 
Greet  v.  (Ireet,  5  B.  123 ;  Linter  v.  Breullef/y  1  Ha.  10 ;  Lujram 
V.  Sneklimi,  7  W,  R.  386 ;  Peat  mm  v.  Dolman,  3  Eq.  315  ; 
/»  /r  Bevan's  TruHtn,  34  Ch.  D.  716  ;  Brenuau  v.  Breunan, 
(1894)  1  Ir.  69 ;  /;/  n'  irm/ ;  Stnart  v.  ir're//,  30  Ch.  D.  507  (/>). 
6.  The  effect  of  a  gift  of  the  interest  in  the  meantime  upon  Gift  of 

. .  interest  in 

Vestmg :—  meantime. 

a.  If  the  interest  upon  a  legacy  or  share  of  residue  is  given 
to  the  legatee  in  the  meantime  till  the  time  of  payment  arrives 
the  gift  is  vested.  Harmon  v.  Graham,  6  Ves.  239  ;  In  re  Harfa 
Tnistft,  3  De  G.  &  J.  195 ;  HardcaJttle  v.  HardcaMie,  1  H.  &  M. 
405  ;  Bell  v.  Cade,  2  J.  &  H.  122 ;  Perrott  v.  J)avie«,  38  L.  T. 
52  ;  Boldinff  v.  Strmfnell,  24  W.  R.  339  ;  45  L.  J.  Ch.  208. 

This  rule  applies  in  the  case  of  deeds.  Monti/n  v.  Bruuton„ 
17  Ir.  Ch.  153. 

The  rule  applies  though  the  interest  may  be  given  subject 
to  charges  or  annuities.  Tjxne  v.  Gondr/e,  9  Ves.  225  ;  Jonen  v. 
Maekil train,  1  Russ.220;  Potts  v.  Atherton,  28  L.  J.Ch.  486. 

It  applies  though  the  interest  may  be  expressed  to  be  given 
for  maintenance.  In  re  Harfn  TrmtH,  3  De  G.  &  J.  195 ;  In 
re  Bnnn  ;  InaacHon  v.  Webster,  16  Ch.  D.  47  ;  Scotnet/  v.  Lomer^ 
29  Ch.  D.  535 ;  31  Ch.  D.  380 ;  Brcnnan  v.  Brennan,  (1894) 
I  Ir.  69. 

It  applies  though  the  time  when  the  principal  is  given  is 
marriage,  or  a  later  age  than  twenty-one.  In  re  Peek's  Trusts, 
16  Eq.  221 ;  In  re  Bunn  ;  Isaaeson  v.  Webster,  16  Ch.  D.  47  ; 
In  re  Wrey  ;  StuaH  v.  Wreif,  30  Ch.  D.  507  ;  Scotnei/  v.  Lomer, 
29  Ch.  D.  535 ;  31  Ch.  D.  380 ;  see  Pearson  v.  Dolman,  3  Eq. 
315.  Batsford  v.  Kebbel,  3  Ves.  363,  would  probably  not  now 
be  followed.  It  may  be  distinguished  from  the  cases  above 
cited  on  the  ground  that  the  legacy  was  not  separated  and 
given  to  trustees. 

b.  There    has  been   some   difference   of   opinion  whether  Discretion  ta 
power  given  to  trustees  to  apply  the  whole  or  such  part  as  ^tt^of^  ^^ 
they  think  fit  of  the  income  of  a  share  in  maintenance  will  »»»*«'^»*- 
vest  the  share.     Jessel,  M.R.,  decided  that  it  would.     Fox 

V.  Fox,  19  Eq.  286  ;  see,  too,  Fccles  v.  Birkett,  4  De  G.  &  S. 
105  ;  but  in  In  re  Wintle  ;  Tucker  v.  Wintlc,  (1896)  2  Ch.  711, 
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gift  of  interest 
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before  vesting. 


Gift  of 
interest  itself 
•contingent. 


North,  J.,  arrived  at  a  contrary  conclusion.  See  also  Wilson 
V.  Knox,  13  L.  K.  Ir.  349. 

In  re  (inmHliaw's  Trusts,  11  Ch.  D.  406,  is  to  the  same 
effect.  In  Tn  ve  Turneij  ;  Turnn/  v.  Tuniei/,  (1899)  2  Ch.  739, 
Lindley,  M.E.  and  Jeune,  P.  approved  Fox  v.  Fox,  but  there 
was  no  argument  on  the  point. 

A  discretion  either  to  apply  the  interest  to  maintenance  or 
to  accumulate  it  (a)  ;  or  to  apply  the  whole  or  part  of  the 
interest,  not  iexceeding  a  fixed  sum,  to  maintenance  (b) ;  or  the 
gift  of  a  fixed  sum  for  maintenance,  though  it  may  be  equiva- 
lent to  the  interest  of  the  legacy  (c) ;  or  the  gift  of  a  sum  for 
maintenance  out  of  the  personal  estate  not  exceeding  the 
income  of  the  legacies  (d) ;  or  a  discretion  to  apply  the  income 
for  the  benefit,  of  the  legatees  to  the  exclusion  of  any  one  or 
more  of  them  (e) ;  will  have  no  effect  upon  vesting.  Vandry  v. 
Geddes,  1  R.  &  M.  203  (a)  ;  Merry  v.  Hill,  8  Eq.  619  (/>) ; 
Bonghton  v.  Bonghton,  1  H.  L.  406 ;  Watson  v.  Hayes,  5  M. 
&  Cr.  126;  Livesey  v.  Livesey,  3  Buss.  287  (c)  ;  Wynch  v. 
Wynch,  1  Cox,  433 ;  Riiclge  v.  Winnail,  12  B.  357  (d)  ;  In  re 
Barnshaio's  Trusts,  15  W.  B.  378  {e). 

c.  Where  interest  is  given  only  for  a  portion  of  the  period 
before  the  time  fixed  for  payment,  if,  for  instance,  legacies 
are  given  at  twenty- six,  with  interest  for  maintenance  during 
minority,  it  is  doubtful  whether  the  gift  will  be  vested ; 
probably  it  will  not  without  more.  See  the  remarks  in 
Pearson  v.  Dolman,  3  Eq.  315.  In  Davies  v.  Fisher,  5  B.  201 ; 
Harrison  v.  Gnmwood,  12  B.  192 ;  Tatham  v.  Vernon,  29  B. 
604,  there  were  other  circumstances.  And  see  Hunter* s 
Trusts,  L.  B.  1  Eq.  295. 

It  may  be  noticed,  that  minority  properly  means  the  period 
before  the  attainment  of  twenty-one ;  though,  if  there  is  an 
intention  expressed  to  that  effect,  it  may  mean  the  whole 
period  during  which  the  testator  has  kept  the  legatee  out  of 
the  property.  Milroy  v.  Milroy,  14  Sim.  48;  Maddison  v. 
Chapman,  4  E.  &  J.  709  ;  3  De  G.  &  J.  636  ;  Fraserv,  Fraser, 
1  N.  B.  430. 

d.  Where  the  interest  is  not  given  in  the  meantime,  but 
is  itself  given   at  the  same  time  as  the  principal,  the  gift 


EFFECT    OF    GIFT    OVER.  5  [  1 

■does  not  vest.     Kniffht  v.  Kniffht,  2  S.  &  St.  490;  Locke  w.  Chap.  xxxv. 
Lamb,  4  Eq.  372. 

e.  A  distinction  must  be  drawn  between  the  gift  of  a  sum  to  Distinction 
€ach  member  of  a  class  at    twenty-one,  with  a   gift  of  the  ^ilterMf^* 
interest  upon  the  several  shares  in  the  meantime,  and  the  «po»»ai««acy 

,  J      •       1  i  1  to  an  in- 

gift  of  an  aggregate  fund  to  a  class  as  they  respectively  attain  dividual  and 
twenty-one,  with  a  direction  that  the  whole  interest  is  to  be  ]^^te 
applied  for  their  maintenance  in  the  meantime  ;  in  the  latter  ^^",^  *^^®"  ^ 
<5ase,  as  the  fimd  is  to  be  kept  together,  and  the  whole  interest 
applied  for  maintenance,  nothing  will  vest  before  twenty-one. 
Pnhford  v.  Hunter,  8  B.  C.  C.  416  ;  Barker  v.  Lea,  T.  &  E.  413 ; 
In  re  Ashmore's  Trusts,  9  Eq.  99 ;  Spencer  v.   Wilson,  16  Eq. 
501 ;  In  re  Parker ;  Barker  v.  Barker,  16  Ch.  D.  44 ;  In  re 
Morris;  Salter  v.  A.-G.,  33  W.  E.  895;  Re  Martin;  Tnke  v. 
{jrilheH,  57  L.  T.   471 ;  In  re  Mervin ;  Mei^in  v.  Grossman, 
<1891)  3  Ch.  197 ;  see  In  re  Byrne,  23  L.  E.  Ir.  260 ;  In  re 
Bevan's  Trmts,  84  Ch.  D.  716. 

7.  An  argument  in  favour  of  vesting  has  sometimes  been  Arguments  in 
hased  upon   a   power  to  make  advances.     Vivian  v.  MUb,  ^*''^°^^^ 

'    vesting* 

1  B.  815 ;  Harrison  v.  Gnmwood,  12  B.  192 ;  Powis  v. 
Burdett,  9  Ves.  428  ;  Walker  v.  Simpson,  1  K.  &  J.  713;  see 
Maiden  v.  Maine,  2  Jur.  N.  S.  206. 

8.  Effect  of  a  gift  over  upon  vesting : — 

a.  Where  the  gift  is  to  a  class  at  twenty-one  a  gift  over  Gift  over  on 
upon  the  death  of  members  under  twenty-one  cannot  it  seems  of***  ""^^' 
have  any  effect  upon  vesting.     See,  per  Leach,  V.-C,  Bland  v.  * 
WiUiams,  3  M.  &  K.  411. 

b.  A  gift  over  of  the  interests  of  members  of  the  class  dying  Gift  to  other 
under  twenty-one  to  other  members  of  the  class  vests  the  *^®^'^^®™°^ 
shares.     The  gift  over  would  be  superfluous  if  the  interests 

are  contingent  on  attaining  twenty-one.  In  re  Edmondson's 
Estate,  5  Eq.  389 ;  see  Wetherell  v.  WethereU,  1  D.  J.  &  S. 
184  ;  In  re  Gunning's  Estate,  13  L.  E.  Ir.  208. 

c.  A  gift  over  upon  death  of  members  of  the  class  under  Gift  over  on 
twenty-one  and  without  issue  vests  the  gift.  The  gift  over  2r  w""itd^ 
shows  that   the  members  were  to  take  except  in  the  event  "^^^^  ^^^^^ 

event 

of  death  under  twenty-one  and  without  issue.  Hanison  v. 
Gnmwood,  12  B.  192 ;  Murkin  v.  Phillipson,  3  M.  &  K.  257 ; 
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Bland   v.    WiUiamft,   ih.    411 ;    In    re    ThomHnn'a    TvuhU,  11 
Eq.  146. 

d.  A  gift  over  upon  death  without  issue  simply,  would  not 
it  seems  vest  the  gift.     Barker  v.  Lea,  T.  &  E.  413. 

e.  Where  the  gift  is  to  A.  for  life  with  remainder  to  her 
children  at  twenty-one,  and  if  A.  dies  without  leaving  issue  or 
without  issue  over,  the  gift  over  has  no  efifect  upon  vesting. 
In  re  Wramfham'fi  Trusts,  1  Dr.  &  Sm.  358;  Clmdwiek  v. 
Greenall,  8  Gifif.  221 ;  Kidman  v.  Kidman,  40  L.  J.  Ch.  369; 
see  Walker  v.  Mower,  16  B.  365;  Ingram  v.  Snckliuf/, 
7  W.  li.  386. 

But  if  the  gift  is  to  children  living  at  A.'s  death  at  twenty- 
one,  with  a  gift  over  if  A.  die  without  leaving  issue,  the  gitt 
over  vests  the  gift  in  children  living  at  A.'s  death  whether 
they  attain  twenty-one  or  not.  If  it  were  contingent,  if  a  child 
survived  A.,  the  gift  over  could  not  take  effect,  nor  could  the 
child  take  if  it  died  under  twenty -one.  Bree  v.  Perfect,  1  CoU- 
128;  ///  re  Bevan's  Tnustn,  34  Ch.  D.  716. 

9.  ^'esting  upon  context  generally : — 

In  some  cases  where  the  gift  was  to  a  class  upon  their 
attaining  a  certain  age  a  reference  to  ^*  the  share "  of  a 
member  of  the  class  dying  before  that  age  has  been  held  to 
show  that  the  members  of  the  class  took  vested  interests  at 
birth.  In  re  Tnmei/  ;  Tvrnetf  v.  Turnet/,  (1899)  2  Ch.  739 ; 
see  Virian  v.  Mills,  1  B.  315. 

There  are  other  cases  in  the  books  in  which  gifts  have  been 
held  to  be  vested  upon  the  language  of  the  whole  will,  but  as 
they  establish  no  principle  it  seems  unnecessary  to  cite  them  at 
length.  See  Varies  v.  Fisher,  5  B.  201 ;  Hanison  v.  Gnmiroody 
12  B.  192 ;  Inr/ravi  v.  Sncklim/,  7  W.  E.  386 ;  Bird  v.  Matf- 
Inin/,  33  B.  351  ;  Peannan  v.  Pearman,  33  B.  394 ;  Pearson  v. 
Dolman,  3  Eq.  315 ;  Perrott  v.  Davies,  38  L.  T.  52. 

10.  When  the  gift  is  to  a  class  when  the  youngest  attains 
twenty- one,  all  who  attain  twenty-one  will  take  vested 
interests  whether  they  survive  the  time  of  distribution  or  not. 
But  a  member  of  the  class  dying  under  twenty-one  takes 
nothing.  Leeming  v.  Sherratt,  2  Ha.  14  ;  Parker  v.  Sowerht^, 
1  Dr.  488 ;    17  Jur.  762 ;    see  4  D.  M.  &  G.  821 ;   Smith'» 
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Will,  20  B.  197 ;  see  SauHhuni  v.  Read,  12  Ves.  76  ;    Ford  Chap.  XX3CV. 
V.  Rawlins,  1  S.  &    St.  329;  In   re  Hnnter's  TrmtH,  L.  R. 
1  Eq.  296. 

Upon  the  question  whether  when  the  income  is  given  to  a  Income  given 
class  of  children  till  the  youngest  attains  twenty-one,  and  anwtiu 
then  the  corpus,  the  case  is  distinguishable  from  those  above  y?,'*?^®** 

^  ^  HttaiDs  21, 

cited,  see  Re  Grove's  TnisfH,  3  Giff.  676 ;  BoulUm  v.  Pilcher,  then  capital 
29  B.  638 ;    Lloyd  v.  Lloi/d,  3  K.  &  J.  20,   where  a  child 
dying  under  twenty-one  took  a  vested  interest ;    Coldicott  v. 
Best,  W.  N.  1881,  160,  where  it  did  not. 

If  the  income  is  to  be  applied  in  maintenance  till  the 
youngest  child  attains  twenty-one,  and  the  capital  is  then  to 
be  divided,  namely,  one-fifth  to  each  of  five  children  by  name, 
they  take  vested  interests  at  birth.  Cooper  v.  Cooper,  29  B. 
229  ;  see  Re  Li/nian's  Trust,  2  L.  T.  N.  S.  662. 

And  if  there  is  a  clear  gift  to  the  class,  a  direction  that 
it  is  to  be  divided  when  the  youngest  attains  twenty-one  will 
not  postpone  the  vesting.     Knox  v.  Wells,  2  H.  &  M.  674. 

III.  Gifts  to  children  contingent  upon  surviving  their 
parents  : — 

1.  In  many  cases  where  a  gift  to  children  has  been  made 
contingent  upon  their  surviving  their  parents,  the  Courts  have 
laid  hold  of  slight  ambiguities  to  give  them  vested  interests  at 
birth.  Most  of  the  cases  upon  this  subject  have  arisen  on 
marriage  settlements  where  there  is  a  strong  presumption  of 
intention  to  provide  for  children  generally,  whereas  gifts  by 
will  are  mere  bounty.  Farrer  v.  Barker,  9  Ha.  743  ;  but  see 
Jackson  V.  Dover,  2  H.  &  M.  209. 

It  is,  however,  now  clearly  settled  that  in  marriage  settle-  words  of 
ments,  as  in  wills,  words  of  contingency  must  have  their  full  J^nug[°f^"^^ 
force,  and  the  Court  will  **  lean  '*  in  favour  of  vesting  only  in  their  full 

force  in 

cases  of  doubtful  construction.     Whatford  v.  Moore,  3  M.  &  Cr.  Kcttiements  a^ 

289 ;  Jei/es  v.  Savage,  10  Ch.  666  ;  see  In  re  Hamlet ;  Stephen  '°  '^"'*' 
v.  Cnnnim/ham,  89  Ch.  D.  426. 

Thus,  a  gift,  after  life  interests  to  parents,  to  the  children  Gifts  to 

living  at  their  decease,  or  if  there  are  any  children  then  living  at  their   *'*°* 

to  such  children,  only  goes  to  those  who  survive  their  parents  ;  ?*^J** 
a  fortiori,  if  provision  is  made  for  the  issue  of  children  who 
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Force  of  the 
word  "such." 


It  may  be 
rejected  if 
inaccarately 
or  incon- 
sistently used. 


Gift  con- 
tingent upon 
surviving  a 
IMirent 
explained 
by  context. 


die  before  their  parents  leaving  issue.  Jeyes  v.  Savage^  supra ; 
In  re  Deighton's  Settled  Estates,  2  Ch.  D.  783. 

The  fact  that  the  word  ''  such  "  is  sometimes  omitted  in 
some  of  the  limitations  will  not  cause  its  rejection,  if  it  occurs 
in  the  limitation  under  which  the  children  take.  Whatford  v. 
Moore,  3  M.  &  Cr.  270  ;  Skipper  v.  King,  12  B.  29 ;  Wilson  v. 
Monnt,  19  B.  292. 

But,  it  would  seem,  it  may  be  rejected,  if  it  appears  on  the 
whole  will  that  it  is  incorrectly  used.  Howgrave  v.  Cartier, 
8  V.  &  B.  79 ;  see  Rye  v.  Rye,  1  L.  R.  Ir.  418 ;  Douglass  v- 
Waddell,  17L.  R.  Ir.  884. 

And  if  the  parent  has  power  to  pay  over  their  shares  to  such 
children  in  his  lifetime,  the  contingency  of  surviving  the 
parent  will  be  rejected,  since  the  testator  cannot  have  meant 
shares  paid  to  children  who  die  before  their  parents  to  be 
returned.  Powis  v.  Burdett,  9  Ves.  428;  Walker  v.  Si7npson, 
1  K.  &  J.  718. 

Where  the  interest  was  given  for  the  maintenance  of  such 
children  as  should  be  living  at  the  parents*  decease  until  they 
should  attain  twenty-one,  followed  by  a  gift  to  the  children 
when  they  attained  twenty-one,  it  was  held  that  children 
who  attained  twenty-one  took  vested  interests,  though  they 
predeceased  their  parents.     Bradley  v.  Barlow,  5  Ha.  589. 

Where  a  testatrix,  after  giving  a  power  to  appoint  by  will  to 
issue,  gave  the  property  in  default  of  appointment  to  such 
issue,  it  was  held  that  the  term  ''  such  issue  "  included  all  the 
issue  and  not  merely  those  who  survived  their  parent.  In  re 
Hutchinson;  Alexander  w.  Jolley,  55  L.J.  Ch.  574;  54  L.  T.  527. 

2.  There  may  be  sufficient  evidence  of  intention  to  show 
that  children  dying  before  their  parents  were  to  take  vested 
interests,  though  the  original  gift  is  contingent  upon  their 
surviving  them. 

Thus,  if  there  is  a  direction  that  children  are  to  take  vested 
interests  at  twenty-one,  or  upon  marriage,  '*  though  such 
respective  times  may  happen  before  the  parents'  decease,'* 
the  prior  gift  is  controlled.     Dalton  v.  Hill,  10  W.  R.  896. 

The  same  is  the  case,  if  the  shares  of  the  children  are 
expressly  referred  to  by  the  testator  as  payable  in  their 
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parents'  lifetime,  and  directed  not  to  be  paid  till  their  deaths,  ch^p-  xxxv. 
Jackson  v.  Dover,  2  H.  &  M.  209. 

Bat  the  mere  fact  that  the  interests  are  to  be  vested  at 
twenty-one  but  not  to  be  transferred  till  after  the  parents' 
death,  will  not  give  children  dying  before  their  parents  vested 
interests,  the  word  vested  being  read  as  equivalent  to  payable. 
Williums  V.  Haythorne,  6  Ch.  782. 

If  the  direction  is  that  children,  who  attain  twenty-one,  or 
die  under  that  age  leaving  issue,  are  to  take  vested  interests,  the 
direction  will  control  the  contingency,  and  children  who  attain 
twenty-one  and  die  before  their  parents  will  take  vested 
interests.     Williams  v.  Russell^  10  Jur.  N.  S.  168. 

3.  So,  too,  children  will  take  vested  interests  before  their  Gift  to 

,,,,,.-.,  ...  .  i         1  •  1      childreu  who 

parents  death,  if  the  property  is  given  over  m  events  which  survive  their 
do  not  include  the  death  of  some  of  the  children  over  twenty-  b^"este™by 
one  in  their  parents'  lifetime,  so  that  in  that  event  the  propertv  *^«  ^^^^  ^^ 

*^     ^       •     the  gift  over. 

would  be  undisposed  of.  Perfect  v.  Lord  Curzon,  5  Mad.  442  ; 
Torres  v.  Franco,  1  R.  &  M.  649 ;  S'callow  v.  Binns,  1  K.  &  J. 
417 ;  Dixtm  v.  Barkshire,  34  B.  537  ;  In  re  Knowles ;  Nottage 
V.  Buxton,  21  Ch.  D.  806. 

4.  In  cases,  where  there  is  a  gift  to  a  class  of  children,  if  Gift  to  a  class 
any  children  survive  their  parents,  it  is  clear,  that  unless  some  tiSgea*  y. 
children  survive  the  parents  the  gift  never  arises.     Hotchkin 

V.  Humfrei/,  1  Mad.  65 ;  Fitzgerald  v.  Field,  1  Euss.  430. 

But  the  contingency  will   not,  without  express  words,  be  The  con- 
imported  into  the  constitution  of  the  class,  so  that  if  the  con-  no?to  be"* 
tingency  happens  all  members  of  the  class  will  take  whether  [he^jj^titu^ 
they  survive  the  contingency  or  not ;  thus,  if  there  is  a  gift  to  ^^'^^  ^^  ^^^ 

class 

A.  for  life,  and  then  if  he  die  leaving  a  child,  to  his  children 
as  tenants  in  common,  and  one  child  survives  A.,  all  his 
children,  whether  they  survive  him  or  not,  will  take.  Boulton 
V.  Beard,  8  D.  M.  &  G.  608  ;  M'Lachlwi  v.  Taitt,  28  B.  407  ; 
2  D.  F.  &  J.  449 ;  Re  Gratwicke,  35  B.  315 ;  Re  Orlebar's 
Settlement,  20  Eq.  711 ;  Goddard's  Trusts,  I.  R.  5  Eq.  14 ; 
Hickling  v.  Fair,  (1899)  A.  C.  15  ;  see  Blasson  v.  Blasson, 
2  D.  J.  &  S.  665 ;  Taylor  v.  Graham,  3  App.  C.  1287. 

Similarly,  powers  of  raising  different  sums  according  to  the 
number  of  children  a  man  may  have,  will  not  be  limited  to 
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Chap.  XXX7.  mean  the  number  of  children  capable  of  taking.     Knapp  v. 

Knapp,  12  Eq.  238  ;  In  re  Verschoyle's  Trusts,  3  L.  E.  Ir.  48  ; 

see  Ri/e  v.  Ri/e,  1  L.  E.  Ir.  413. 

Effect  of  gift         But  if  the  gift  is  to  the  children  of  A.  if  he  leaves  any  him 

of  the  class       surviving  and  there  is  a  gift  over  if  A.  leaves  no  children  him 

TOntingeiwiy.      Surviving,  it  would  seem  only  children  sur\iving  A.  would  take. 

IVinn  V.  Fenicick,  11  B.  438 ;   Wilson  v.  Mount,  2  W.  E.  448  ; 
19  B.  292  ;  Sterens  v.  Pile,  80  B.  284 ;  Stolicorthif  v.  Sancrojt, 
12  W.  E.  635  ;  Selhi/  v.  Whittaker,  6  Ch.  D.  239. 
The  word  jf  the  gift  is   in   the  event  of   there  being  any  children 

not  be  sup-  surviving  at  a  particular  time  to  *'  such  *'  children,  only  those 
roilea^gift^  who  survive  the  contingency  can  take,  but  the  Court  will  not 
contingent.        supply  the  word  **  such  "  if  it  does  not  occur  in  the  limitation 

imder  which  the  children  take,  so  as  to  cut  down  the  class, 
though  the  omission  may  be  accidental.     Woodcock  v.  Duke  of 
Dorset,  3  B.  C.  C.  569,  corrected  in  8  V.  &  B.  83  ;  King  v.  Hake, 
1)  Yes.  439 ;  Stohvorthy  v.  Sancroft,  12  W.  E.  685. 
Contingency  If  there  is  a  gift  in  remainder  or  upon  a  contingency  to  a 

reflected  tvitclc 

class,  which  would  give  the  members  of  the  class  vested 
interests  immediately,  or  upon  the  happening  of  the  contin- 
fjjency,  and  there  is  a  direction  that  if  there  be  but  one  child 
living  at  the  time  of  distribution,  or  when  the  contingency 
happens,  the  whole  is  to  go  to  that  child,  the  contingency  of 
being  then  living  has  in  several  cases  been  reflected  back 
into  the  constitution  of  the  original  class.  Smith  v.  Vaughan, 
8  Vin.  Ab.  881,  tit.  Devise  (Z.  c),  pi.  32  ;  Spencer  v.  Bullock, 
2  Yes.  Jun.  687  ;  Madden  v.  Ikin,  2  Dr.  &  S.  207 ;  Lewis  v. 
Templer,  33  B.  625  ;  Cooper  v.  Macdonald,  16  Eq.  258. 

The  point  cannot,  however,  be  said  to  be  settled  beyond 
dispute  in  the  face  of  Kimberley  v.  Tew,  4  D.  &  War.  189. 

5.   A  gift  after  life  interests  to  A.  "  if  alive  "  means  if  he 

is  living  when  the  prior  interests  determine.     In  re  Dundalk 

tO  EnniskiUen  liailway  Co. ;  Ex  parte  Roehu4.%  (1898)  1  Ir. 

219  ;  compare  Hodgson  v.  Smithson,  8  D.  M.  &  G.  604. 

To  what  the  When  there  is  a  gift  after  prior  interests  to  persons  "  then 

word  **  then 

nfen.  living,"  the  word  then  refers  most  naturally  to  the  last  ante- 

cedent ;  thus,  in  the  case  of  a  gift  to  A.  for  life,  remainder  to 
B.  for  life,  remainder  to  a  class  '^  then  living,"  the  word  then 
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refers  to  B.'s  death,  whether  he  dies  before  A.  or  not.     Archer  Chap^xxxv. 
V.  Jeffoti,  8    Sim.   446;    Wollaston's   Settlement,  27   B.  642; 
Pou'is  V.  Matthews,  11  W.  K.  662 ;  Olneij  v.  Bates,  3  Dr.  319 ; 
Heasman  v.  Pearse,  7  Ch.  660  ;  Re  Milne  ;  Grant  v.  Heysham, 
56  L.  T.  852  ;  67  L.  T.  828  ;  Palmer  v.  Orpen,  (1894)  1  Ir.  32. 

On  the  other  hand,  if  the  object  of  the  testator  is  not  to 
limit  successive  interests,  but  to  provide  for  personal  enjoyment 
by  the  legatees  by  substituting  for  persons  dying  before  the 
period  of  enjoyment  a  class  of  persons  then  living,  the  word 
then  refers  most  naturally  to  the  period  of  enjoyment.  Harrey 
V.  Harvey^  3  Jur.  949 ;  Hetherington  v.  Oakmany  2  Y.  &  C.  C. 
299  ;  Gill  v.  Barrett^  29  B.  373 ;  see,  too,  Heasman  v.  Pearse, 
7  Ch.  275. 

It  may  be  noticed  that  in  a  gift  to  several  persons  nominatim 
and  their  children  then  living,  the  contingency  of  being  then 
living  will  not  be  applied  to  the  parents  as  well  as  the  children, 
unless  there  is  something  to  show  that  parents  and  children 
were  to  form  one  homogeneous  class.  BurrelL  v.  Baskerjieldy 
11' B.  255  ;  Cormack  v.  Cojwus, ^17  B.  397  ;  Turner  v.  Hudson, 
10  B.  222. 

In  a  marriage  settlement  where  lands  were  limited,  after  a 
life  interest,  to  **  all  and  every  or  any  one  or  more  child  or 
children,  or  any  grandchild  or  grandchildren  or  other  issue 
then  in  being  of  the  said  intended  marriage ''  as  the  settlor 
should  appoint,  it  was  held  that  the  words  **  then  in  being  *' 
only  referred  to  the  grandchildren.  Leader  v.  Duffey,  17 
L.  R.  Ir.  279  ;  13  App.  C.  294. 

For  cases  in  which  the  words  "  then  living  "  may  be  con-  Construction 
strued  as  referring  to  the  stirpes,  see  Cooper  v.  Macdonald,  16  ?f^g^^°'^* 
Eq.  258  ;  and  see  Survivors.  living." 

IV.  Vesting  of  interests  under  powers  of  appointment : — 

Where  there  is  a  gift  to  certain  persons  as  A.  shall  appoint.  From  what 
or  a  power  to  appoint  certain  property,  and  a  gift  in  default  of  taking^umrer 
appointment,  the  persons  to  take  in  default  of  appointment  J^®"^^**^ 
take  vested  interests  at  the  testator's  death,  subject  to  be  interests. 
divested  by  the  exercise  of  the  power.     Doe  d.  Willis  v.  Martin, 
4  T.  R.  39 ;  Fearne,  C.  R.  225 ;  In  re  Ware ;  Cnmberlege  v. 
Cumberlege-Ware,  45  Ch.  D.  269. 
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Chap.  xxzv.       Thus,  a  gift  to  children  as  A.  shall  by  will  appoint  vests  in 

all  the  children,  but  an  appointment  of  the  whole  in  favour  of 
an  only  surviving  child  is  good.  Woodcock  v.  Renncck,  4  B. 
190 ;  1  Ph.  72. 

If,  however,  the  power  is  exercised  in  favour  of  the  same 
persons  as  would  have  taken  in  default  of  appointment,  a 
(juestion  arises  whether  the  appointees  are  to  be  considered 
as  taking  under  the  original  will  or  under  the  power. 

It  seems  clear,  that  where  the  will  authorises  an  appoint- 
ment among  persons,  who  would  not  all  take  in  default  of 
appointment,  the  appointees  take  under  the  exercise  of  the 
power.  Lee  v.  Oldingy  25  L.  J.  Ch.  580 ;  2  Jur.  N.  S.  850 ; 
Vizard's  Trusts,  L.  E.  1  Ch.  588 ;  Sweetajyple  v.  Horlockj  48 
L.  J.  Ch.  660;  11  Ch.  D.  745. 

Even  if  the  power  is  merely  distributive,  so  that  the  persons 
to  take  under  the  appointment  and  in  default  are  the  same, 
they  take,  nevertheless,  under  the  exercise  of  the  power,  and 
not  under  the  instrument  creating  it.  De  Serre  v.  Clarke,  18 
Eq.  587. 

Where  a  person  on  his  marriage  covenants  to  settle  a  share 
to  which  he  is  entitled  in  default  of  appointment,  and  the  donee 
of  the  power  subsequently  appoints  to  him,  the  covenant  is  not 
void  under  sect.  91  of  the  Bankruptcy  Act,  1869,  as  relating 
to  property  in  which  the  bankrupt  had  no  interest  at  the  date 
of  his  marriage.     Be  Andrews*  Trusts,  7  Ch.  D.  635. 
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PERPETUITY   AND    ACCUMULATION. 


A  LIMITATION  by  way  of  executory  devise  is  void  as  too  remote,      J5i5Pi 
if  it  is  not  to  take  effect  until  after  the  determination  of  one  _ 


or  more  lives  in  being  and  upon  the  expiration  of  twenty-one  ^^o^ere ' 
years  afterwards,  as  a  term  in  gross  and  without  reference  to  stated. 
the  infancy  of  any  person  who  is  to  take  under  such  limita- 
tion, or  of  any  other  person,  allowance  for  gestation  being 
made  only  in  those  cases  where  it  actually  exists.     Cadell  v. 
Palmer,  1  CI.  &  F.  872. 

The  fact  that  the  executory  interest  is  given  to  an  ascer- 
tained person  so  that  he  and  the  present  owner  of  the  estate 
can  together  make  a  good  title  within  the  limits  of  perpetuity 
does  not  make  the  executory  interest  valid  if  the  event  upon 
which  it  is  to  take  effect  is  too  remote. 

Thus,  a  covenant  in  a  conveyance  of  land  to  reconvey  in 
certain  events  not  limited  in  time  or  an  unlimited  right  of 
re-entry  is  void  for  remoteness.  London  dt  South  Western 
Railway  v.  Gomm,  20  Ch.  D.  562 ;  Dunn  v.  Flood,  25  Gh. 
D.  629 ;  28  Ch.  D.  686 ;  Mackenzie  v.  ChUders,  43  Ch.  D.  at 
p.  279,  overruling  Birmingliam  Canal  Company  v.  Cartwright, 
11  Ch.  D.  421.     See  In  re  Adanis,  24  Ch.  D.  199 ;  27  Ch.  D.  394. 

Property  cannot  be  given  to  a  charity  on  an  event  which  is  How  far  the 
too  remote.  Company  of  Pewterers  v.  Governors  of  Christ* s  J^  cluuriti«L 
Hospital,  1  Vem.  161 ;  Chaviberlayne  v.  Brockett,  8  Ch.  211. 

But  property  which  has  been  given  to  one  charity  can  be 
given  over  to  another  on  a  remote  event.  Chiefs  Hospital 
V.  Grainger,  16  Sim.  83 ;  1  Mac.  &  G.  460 ;  In  re  Tyler ; 
Tyler  v.  Tyler,  (1891)  3  Ch.  252. 

And  property  can  be  given  to  a  charity  for  a  limited,  though 
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KTvr       uncertain,  period,  which  may  endure  beyond  the  limits  of 

perpetuity,  the  undisposed-of  interest   forming  part   of   the 

testator's   estate.     Walsh  v.  Secretanj  of  State  for  India,  10 
H.  L.  367  ;  In  re  liandell ;  Kandell  v.  Dixon,  38  Ch.  D.  213. 

But  where  property  has  been  given  absolutely  to  a  charity, 
a  testator  cannot  add  a  proviso  for  cesser  on  an  event  which 
may  be  too  remote.     In  re  Bonen  ;  Lloyd  PhiUips  v.  Datis^ 
(1893)  2  Ch.  491. 
GKft  of  English       A  gift  by  a  foreign  will  of  leaseholds  in  England  is  governed 
leaseholds,        ^^  ^^le  rules  of  English  law  relating  to  perpetuity  and  accumu- 
lation.    Freke  v.  Lord  Carhenj,  16  Eq.  461 ;  see  ante,  p.  1. 
Direction  to  A  direction  to  lay  out  money  in  the  purchase  of  land  in 

foreign    ^^       Scotland,  to  be  settled  to  uses  which  are  good  according  to 
country  to  be     Scotch  law,  but  would  be  void  for  remoteness  in  England,  is 

settled  on  ,  " 

remote  uses.      valid.     Fordijcev.  Bnd(/e8,  2  Ph.  ^97,  515. 

To  what  It  has  been  decided  (after  much  conflict  of  opinion)  that 

remaindera       legal  remainders  are  subject  to  the  rule  against  perpetuities. 

are  subject.        j,^  ^.^  jp^^.^g^  .  j/;.^,^^  y^  Frost,  43  Ch.  D.  246. 

It  is  conceived,  however,  that  under  the  old  law  a  contin- 
gent remainder  limited  after  the  life  interest  of  a  living  person 
could  not  be  void  for  perpetuity,  inasmuch  as,  if  it  had  not 
become  vested  when  the  life  interest  determined,  it  failed ;  it. 
must  take  effect,  therefore,  at  the  expiration  of  a  life  in  being 
or  not  at  all. 
Legal  Legal    remainders   are  also  controlled    by  an  analogous 

wibora^Mn*of    ^oc^^i^^^*  ^^^t  no  estate  by  way  of  remainder  can  be  limited 
unborn  person    to  the  unbom  child  of  an  unborn  person,  whether  such  estate 

is  expressly  limited  to  take  effect  within  the  limits  of  per- 
petuity or  not ;  so  that,  for  instance,  in  a  limitation  to  A.  an 
unmarried  person  for  life,  remainder  to  his  first  son  for  life, 
remainder  to  the  first  son  of  the  first  son  of  A.,  born  in  A.'s 
life,  or  within  twenty-one  years  afterwards,  in  fee,  the  ultimate 
remainder  in  fee  would  be  bad,  though  clearly  within  the 
limits  of  perpetuity.  2  Rep.  51a ;  10  Rep.  50b ;  Monifpenny 
V.  Benng,  2  D.  M.  ife  G.  145 ;  Whithii  v.  Mitchell,  42  Ch.  D. 
494;  44  Ch.  D.  85. 
Common  law  The  rule  against  perpetuity  applies  to  common  law  conditions* 
condition.  j^^  ^^  ^^^^y^,  Hosjdtal  i('  Hapve,  (1899)  2  Ch.  540. 
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In  applying  the  rule  against  perpetuities,  the  state  of  things       J^t^ 
existing  at  the  testator's  death,  and  not  at  the  date  of  the  — 
will,  is  to  be  looked  at.      Vandeiylanh  v.  King,  3  Ha.   17;  be  applied 
Cattlin  V.  Broivn,  11  Ha.  382 ;  Pvard  v.  Kckewich,  15  B.  166.       ^.^^  ""^^Z 

'  '  '  •  things  existing 

But  possible  and  not  actual  events  are  to  be  considered,  at  the 

testator's 

and,  therefore,  if  at  the  testator's  death  a  gift  might  possibly  death. 
not  have  vested  within  the  proper  time,  it  will  not  be  good,  Possible  not 

\      \  actual  event** 

because,  as  a  matter  of  fact,  it  did  so  vest.     Lord  Dmujannon  are  to  be  con- 

side  re  (I 

v.  Smith,  12  CI.  &  F.  546;  see  In  re  Rohertn ;  Repinijtonw, 
RoherU'Gawen,  19  Ch.  D.  520;  Ahhiss  v.  Burney ;  In  re  Finch, 
17  Ch.  D.  211 ;  In  re  Harvei/ ;  Peek  v.  Savon/,  39  Ch.  D.  289 ; 
In  re  Wood:   Tiillett  v.  Colville,  (1894)  2  Ch.  310;  3  Ch.  381. 

The  fact  that  a  woman  is  past  the  age  of  child-bearing  at  That  a  woman 

A  1*11 

the  date  of  the  will,  or  death,  is  not  to  be  considered,  and  the  ^nng  may 
chance  of  such  a  woman  having  children  is  a  possible  event  ^*^'®  children 

^    ^  "  ...  ^^^  possible 

for  the  purposes   of  determining   whether  a  gift  is  void  for  event  within 
perpetuity  or  not.     Jee  v.  Andlep,  1   Cox,  324;  ///   re  Sayer'a 
TritstH,  6  Eq.  319  ;  In  re  Dawson  ;  Johnntoh  v.  Hill,  39  Ch.  D. 
155;   In  re  Hochinrf ;  Michell  v.  Loe,  (1898)  2  Ch.  567;   not 
following  Cooper  v.  Laroche,  17  Ch.  D.  368. 

A  gift  for  the  maintenance  of  the  testator's  dogs  and  horses  Gift  for  life 
during  their  lives  is  not  void  for  perpetuity.     In  re  Dean  ;  go(id. 
Cooper-Dean  v.  Sterenn,  41  Ch.  I).  552. 

Any  gift  not  being  charitable,  the  object  of  \^hich  is  to  tie  Gift  tending 
up  property  for  an  indefinite  time,  is  void;  as,  for  instance,  pertyfw-aiT 
a  devise  of  land  to  the  trustees  of  the  Penzance  Library,  to  »nde6nite 

^  "^  time  IS  void. 

hold  to  them  and  their  successors  for  ever,  for  the  mainten- 
ance and  support  of  the  library.  Came  v.  Lony,  2  D.  F.  &  J. 
75;  Thomson  v.  Shakespear,  1  D.  F.  &  J.  399;  Yeap  Cheah 
Neo  V.  Ong  Cheng  Xeo,  L.  E.  6  P.  C.  381 ;  In  re  Clark's  Trust, 
1  Ch.  D.  497 ;  Re  Dutton,  4  Ex.  D.  54  ;  In  re  Sheraton's 
Trusts,  W.  N.  1884,  174 ;  Hoare  v.  Hoare,  56  L.  T.  147. 

So,  too,  a  restriction  upon  alienation  beyond  lives  in  being 
and  twenty-one  years  after,  is  bad,  and  the  case  of  a  married 
woman  is  no  exception  to  the  Vule.  Armitage  v.  Coates, 
85  B.  1 ;  In  re  Teague's  Settlement,  10  Eq.  564 ;  In  re 
Cuni/ngJiame's  Settlement,  11  Eq.  324 ;  In  re  MichaeVs  Tnists, 
46  L.  J.  Ch.  651 ;  In  re  Ridley  ;  Buckton  v.  Hay,  11  Ch.  D.  645. 
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PERPETUITY. 


Chap. 
XXXVI. 


BcTise  upon 
remote  event. 


Whether 
limitationR 
subsequent  to 
an  estate  tail 
can  be  too 
remote. 


The  test  is 
that  they 
must  be 
barrable  as 
long  as  they 
fiubsist. 


The  tmsts  of 
a  term  pre- 
cedent to  an 
estate  tail 
ib:iy  be  void 
for  remote- 
ness. 


It  is  clear  that  a  devise  of  property  to  a  named  person  to 
take  effect  upon  a  remote  event  is  void.  See  Bankes  v.  Holme, 
1  Euss.  394,  n. ;  Lewis  v.  Templer,  33  B.  625  ;  Commissioners 
of  Donations  v.  De  Clifford,  1  D.  &  War.  245,  254. 

Where  a  lease  for  fifty-four  years  was  bequeathed  for  life 
with  remainders,  followed  by  a  direction  upon  the  expiration 
of  the  lease  to  convey  freeholds  of  the  testator  upon  the  same 
trusts,  it  was  held  that  the  direction  was  not  void  for 
perpetuity.     Wood  v.  Drew,  33  B.  610. 

No  questions  with  regard  to  remoteness  can  arise  on 
limitations  subsequent  to  an  estate  tail,  provided  the  sub- 
sequent limitations  must  take  effect,  either  during  the 
existence  of  the  estate  tail  or  at  the  moment  of  its  determina- 
tion. Cole  V.  Seivell,  4  D.  &  War.  1 ;  2  H.  L.  186 ;  Doe  d. 
Winter  v.  Perratt,  9  CI.  &  F.  606;  Heasman  v.  Pearse, 
7  Ch.  275. 

The  foundation  of  this  rule  is,  that  if  the  subsequent  limita- 
tions are  such,  that  Ihey  must  take  effect  during  the  existence 
of  the  estate  tail,  or  at  the  moment  of  its  determination,  or 
not  at  all,  they  are  always  barrable,  and  therefore  do  not  tend 
to  restrain  the  free  disposal  of  property. 

And  the  converse  follows,  that,  if  the  subsequent  limitations 
are  not  always  barrable,  they  will  be  subject  to  the  rules  of 
remoteness.  The  rule  is  sometimes  laid  down  absolutely, 
tiiat  no  limitations  after  estates  tail  are  too  remote,  but  it  can 
only  be  accepted  with  the  qualification  above  laid  down. 
Otherwise,  by  means  of  limitations  of  equitable  remainders 
which  do  not  fail  by  failure  of  the  prior  estates,  and  are  not 
barrable  after  the  estate  tail  has  determined,  property  might 
possibly  be  tied  up  for  an  almost  indefinite  iime. 

Where  interests  are  precedent  to  estates  tail,  they  are,  of 
course,  not  barrable,  and  the  ordinary  rules  of  perpetuity 
apply.  Therefore,  where  a  term  precedent  to  estates  tail  is 
limited  to  trustees,  upon  trusts  which  are  too  remote,  the 
trusts  are  void.  Case  v.  Drosier,  2  Kee.  764 ;  5  M.  &  Cr.  246 ; 
Cochrane  v.  Cochrane,  11  L.  R.  Ir.  361. 

And  where  the  term  is  precedent  this  will  be  the  case,  even 
though  the  event  in  which  the  trusts  are  to  be  executed  would 
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become  impossible  if  the  subsequent  estates  tail  were  barred.      x«vi 

Sykes  v.  SykeSy  13  Eq.  56.  — 

Similarly,  powers  not  strictly  precedent  to,  but  concurrent  Concurrent 

terms 

with,  an  estate  tail,  for  instance,  powers  to  accumulate  during 
the  minorities  of  any  persons  entitled  under  the  limitations 
of  the  will,  whether  the  accumulations  are  expressly  carried 
over  or  not,  or  to  enter  and  manage  the  property,  are  void. 
Marshall  v.  HoUoway,  2  Sw.  432  ;  Lord  Southampton  v. 
Marquis  of  Hertford,  2  V.  &  B.  64;  Browne  v.  Stoughton, 
14  Sim.  369 ;  Turvin  v.  Newcome,  3  K.  &  J.  16  ;  Floyer  v. 
Bankes,  8  Eq.  114. 

But  a  trust  for  accumulation  for  the  purpose  of  paying  oflf  Trust  for 
debts  or  incumbrances  upon  the  estate  of  the  testator  is  valid,  to  pay  debts 
Lord  SoutJiampton  v.  Marquis  of  Hertford,  2  V.  &  B.  54,  65 ;   ^'  «°'^- 
Bateman  v.  Hotchkin,  10  B.  426 ;    Briggs  v.  Earl  of  Oxford, 

I  D.  M.  &  G.  363. 

And  a  direction  to  accumulate   a  fund   till  it  reaches  a  a  direction  to 

ACCUITlul&tO 

certain  amount,  and  then  to  apply  it  for  the  benefit  of  certain  tin  a  fund 
named  persons  for  their  lives,  and  the  life  of  the  survivor,  is  ^^!^^  ^u^ 
not  void  for  perpetuity,  if  the  fund,  whether  it  has  reached 
the  amount  directed  or  not,  is  to  be  divided  at  the  death  of 
the  survivor.     Oddie  v.  Broini,  4  De  G.  &  J.  179. 

No  doubt  powers  of  sale  and  leasing  would  be  void,  if  the  ^o^«^  ^l  sale 

and  leasing. 

testator  clearly  shows  that  he  intended  them  to  subsist,  or  to 
arise  beyond  the  limits  of  perpetuity  ;    see  Ware  v.  Polhill, 

II  Ves.  257  ;  Hale  v.  Pew,  25  B.  335 ;  Goodier  v.  Johnson, 
18  Ch.  D.  441,  446. 

But  powers  of  sale,  whether  collateral  or  subsequent, 
^  hough  given  in  general  terms  in  a  settlement  containing 
limitations  for  life,  with  remainders  in  fee  or  in  tail,  with  an 
ultimate  remainder  in  fee,  are  good,  because  the  power  is 
spent  as  soon  as  the  object  of  the  settlement  is  at  an  end 
by  the  absolute  interest  vesting  in  possession.  Biddle  v. 
Perkins,  4  Sim.  135 ;  Nelson  v.  Callow,  15  Sim.  353  ;  Waring 
v.  Coventry,  1  M.  &  K.  249 ;  Lantshery  v.  Collier,  2  K.  &  J. 
709 ;  Taite  v.  Swinstead,  26  B.  525 ;  Li  re  Lord  Sndeley  d 
Baines  d  Co.,  (1894)  1  Ch.  384;  Li  re  Dyson  d-  Fowke, 
(1896)  2  Ch.  720. 
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PERPETUITY. 


Chap. 


Trusts  for  sale 
may  be  void. 


Trust  for 
maintenance. 


Gift  to  persons 
who  must  be 
living  at  the 
testator's 
death  and  at 
'  the  time  of 
vesting  can- 
not be  too 
remote. 


Gift  for  life 
to  unborn 
children  of  a 
tenant  for  life 
is  good. 


Cross  limitii- 
tions  between 
unborn 
tenants  for 
life. 


A  trust  for  sale  if  it  arises  on  a  remote  event  is  void,  but 
the  invalidity  of  the  trust  for  sale  will  not  destroy  the  rights 
of  the  persons  to  take  the  proceeds  if  they  are  ascertained 
within  the  proper  limits.  In  ve  Dareron  ;  Bowen  v.  Churchill ^ 
(1893)  3  Ch.  421 ;  (^oodin-  v.  lUmvudn,  (1893)  3  Ch.  455  ;  In 
re  Wood  ;  Tullett  v.  Colnlle,  (1894)  2  Ch.  310 ;  3  Ch.  381. 

Where  there  is  a  trust  for  the  maintenance  of  the  children 
of  a  living  person  until  they  respectively  attain  twenty-three, 
followed  by  a  <;ift  to  the  children  who  attain  twenty-three,  the 
trust  for  maintenance  is  good  though  the  gift  of  the  capital  is 
void.  Gooding  v.  Head,  4  D.  M.  &  G.  510  ;  In  re  Wise ;  Jackson 
V.  Parroit,  (1896)  1  Ch.  281. 

The  vesting  of  property  may  be  postponed  for  any  length  oE 
time,  provided  it  must  ultimately  vest,  if  at  all,  in  person* 
born  at  the  death  of  the  testator,  and  living  at  the  time  of 
vesting,  since  in  such  a  case  it  must  vest  absolutely  within 
lives  in  being.     Lachlan  v.  Reynolds,  9  Ha.  796. 

But  the  gift  is  void  for  perpetuity,  though  it  must  vest  in 
persons  born  within  lives  in  being  at  the  testator's  death,  and. 
living  when  the  event  happens,  if  it  may  not  so  vest  within 
lives  in  being  and  twenty -one  years  afterwards.  Jee  v.  Andlei/, 
1  Cox,  324;  see  Garland  v.  Brown,  10  L.  T.  N.  S.  292;  In 
re  Hargreaces  ;  Midgleij  v.  Tatley,  43  Ch.  D.  401  ;  over- 
ruling Aveni  V.  Lloyd,  5  Eq.  883  ;  see,  too,  Stuart  v.  Cockerell, 
7  Eq.  363. 

A  limitation  for  life  to  the  unborn  children  of  a  tenant  for 
life,  or  to  the  descendants  of  two  tenants  for  life,  is  good* 
Aveni  V.  Lloyd,  5  Eq.  383;  Stuart  v.  CovkereU,  7  Eq.  368; 
see  5  Ch.  713;  Hampton  \.  Holnuni,^  Ch.  D.  183;  In  re 
Roberts  ;  Repington  v.  Roherts-Gawen,  19  Ch.  D.  520  ; 
overruling  Hayes  v.  Hayes,  4  Russ.  311. 

There  appears  to  be  no  doubt  that  cross  limitations  for  life 
between  unborn  tenants  for  life  would  be  valid,  and,  more- 
over that  limitations  for  life  to  successive  generations  to  come 
into  being  within  the  bounds  of  perpetuity  are  also  valid. 
Ashley  v.  Ashley,  6  Sim.  358 ;  Cadell  v.  Palmer,  1  CI.  &  F. 
372  ;  see,  however,  Stuart  v.  Cockerell,  7  Eq.  363,  p.  370. 

Upon  the  same  principle  a  limitation  to  the  unborn  children 
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of  a  tenant  for  life,  and  the  survivors  and  survivor  of  them,        ^^P- 

XXXVT. 

during  the  life  of  the  longest  liver  has  been  sustained.     Gooch 

v.  Gooch,  14  B.  565 ;  3  D.  M.  &  G.  366. 

If,  however,  the  limitation  is  not  simply  to  the  survivors  of  Substitution 

or  1KS116 

the  tenants  for  life,  but  to  the  survivors  if  there  is  no  issue 
of  the  tenant  for  life  dying,  and  if  there  is  issue,  then  to  the 
issue,  the  limitations  over  are  bad.  Gooch  v.  Gooch,  14  B. 
565  ;  3  D.  M.  &  G.  366,  384. 

And  as  a  gift  to  an  unborn  person  for  life  is  good,  it  follows 
that  the  life  interest  may  be  limited  to  endure  till  the  happen- 
ing of  some  event  during  the  life,  such  as  marriage,  though 
the  event  may  possibly  happen  beyond  the  limits  of  perpetuity 
and  that  a  remainder  may  be  given  upon  the  determination  of 
the  life  interest.  Wainmiffht  v.  Miller,  (1897)  2  Ch.  255  ;  In 
re  Gaffe ;  Hill  v.  Gage,  (1898)  1  Ch.  498. 

After  life  interests  to  unborn  persons,  the  absolute  interest  Bemaindeis 
<;an  be  given  to  persons  either  living  at  the  death  of  the  i'ntereJts  of 
testator  or  ascertained  within  the  limits  of  perpetuity.    Erans  ^»"*^™ 

*^      -^  •'  persons. 

V.  Walker,  3  Ch.  1).  211  ;  In  re  RoherU  ;  Repinpton  v. 
Roherts-Gawvn,  19  Ch.  D.  520. 

But  the  absolute  interest  cannot  be  limited  to  a  person  who 
may  not  be  ascertained  within  lives  in  being  and  twenty-one 
years  afterwards.  For  instance,  after  life  interests  to  unborn 
children,  a  limitation  to  the  eldest  grandchild  living  at  the 
determination  of  the  life  estates,  or  a  limitation  to  the  survivor 
of  the  tenants  for  life,  would  be  void.  Gooch  v.  Gooch,  3 
D.  M.  &  G.  866 ;  Garland  v.  Brown,  10  L.  T.  N.  S.  292. 

Limitations  following  as  remainders  upon  limitations  void  Limitetiona 
for  perpetuity  are  themselves  void,  whether  within  the  line  of  void  HmUa-'^ 
perpetuity  or  not.     Rohinaon  y.  Hardcastle,  2  B.  C.  C.  22;  tionsare 
2  T.  E.  241,  380,  781 ;  Rontledge  v.  Dorril,  2  Ves.  Jun.  357 ;   votr^'^ 
Brudenell  v.  Elwes,  1  East,  442  ;    Beard  v.  Westcott,  5  Taunt. 
393  ;    5  B.  &  Aid.  801 ;    T.  &  E.  25 ;    Monypenny  v.  Bering, 
2  D.  M.  &  G.  145. 

But  where  a  power  of  appointment  is  given  to  arise  upon  Gift  in  default 
an  event  beyond  the  limits  of  perpetuity  a  gift  in  default  of  mentf^"^ 
appointment  is  valid.      In   re  Abbott ;    Peacock  v.  Frigout, 
(1893)  1  Ch.  54. 
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PERPETUITY. 


Chap. 


Alternative 

contingent 

limitation. 


Splitting 

compoand 

event. 


When  gift 
over  may  be 
split. 


In  the  former  class  of  cases  the  remaindermen  areVonlj 
intended  to  take  if  there  is  no  one  to  take  under  the  prior 
limitations.  In  the  latter  the  gift  in  default  of  appointment 
is  intended  to  take  effect  unless  displaced  by  a  valid  exercise 
of  the  power. 

An  alternative  limitation  following  limitations  void  for  per- 
petuity may  be  valid ;  for  instance,  if  there  is  a  devise  to  A. 
for  life,  with  remainder  to  his  unborn  son  for  life,  with 
remainder  to  the  unborn  son  of  such  unborn  son  in  tail, 
with  a  gift  over  in  default  of  issue  of  the  body  of  A.,  or  in 
case  of  his  not  leaving  any  at  his  decease,  the  gift  over  in 
the  event  of  A.  leaving  no  issue  at  his  decease  is  valid. 
Momjpenny  v.  Deringy  2  D.  M.  &  G.  145. 

Where  property  is  given  over  on  a  compound  event,  i.e.,  an 
event  involving  several  contingencies,  the  gift  over  cannot, 
except  in  the  case  mentioned  below,  be  split  up  into  as  many 
gifts  over  as  there  are  possible  events,  so  as  to  sustain  the 
gift  over  whenever  the  actual  event  falls  within  the  limits  of 
perpetuity.  For  instance,  if  there  is  a  gift  to  A.  for  life, 
remainder  to  his  children  who  attain  twenty-five,  and  if  no 
children  attain  twenty-five  over  and  A.  never  has  a  child,  the 
gift  over  cannot  be  read  as  if  it  were  if  A.  shall  die  without- 
having  had  a  child  or  if  all  his  children  die  under  twenty-five. 
Proctor  V.  Bishop  of  Bath  and  Wells,  2  H.  Bl.  358 ;  Jee  v. 
Aiullet/y  1  Cox,  324 ;  Lord  Dnmiannon  v.  Smith,  12  CI.  &  P. 
546  ;  Burleif  v.  Evelyn,  16  Sim.  290;  Monypenny  v.  Bering, 
2  D.  M.  &  G.  145 ;  Re  Thatcher's  Tnists,  26  B.  365 ;  In  re 
Harvey ;  Peek  v.  Savory,  89  Ch.  D.  289  ;  In  re  Bence ;  Smith  v. 
Bence,  (1891)  3 Ch. 242 ;  doubting  Watsonx.  Young, 28 Ch. D. 486. 

But  if  the  testator  has  himself  separated  the  gift  so  as  to 
make  it  take  eft'ect  on  the  happening  of  any  of  several  events, 
and  the  event  which  happens  is  not  too  remote,  the  gift  over 
is  good.  Longhead  v.  Phelps,  2  W.  Bl.  704  ;  Miles  v.  Harford^ 
12  Ch.  D.  691. 

The  rule  that  a  compound  gift  over  cannot  be  split  into  its 
component  events  is  subject  to  the  exception  that  in  the  case 
of  legal  limitations  of  real  estate  where  a  devise  over  includes 
two  contingencies  which  are  in  their  nature  divisible,  and 
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one  of  which  can  operate  as  a  legal  remainder,  they  may  be      TTrrSr 
divided  though  included  in  one  expression.     Thus,  if  there  is  _  -     - 

a  devise  to  A.  for  life,  remainder  to  his  children  who  attain 
twenty-three,  with  a  devise  over  if  none  attain  twenty-thr^e, 
and  A.  has  no  children,  the  implied  gift  over  in  that  event 
takes  effect  as  a  valid  remainder.  Eiers  v.  ChalUsy  7  H.  L. 
531 ;  discussed  In  re  Bence,  supra. 

Where  there  is  a  gift  to  a  class,  any  members  of  which  may  Gift  to  a  ciasK 
have  to  be  ascertained  beyond  the  limits  of  perpetuity — for  J^in^cT^yond 
instance,  to  the  children  of  a  living  person  who  shall  attain  ^^^  limits  of 

I^erpetuity  is 

twenty-five — the   whole  gift   is  void.      Leake  v.  liohmson,  2  void. 
Mer.  863;   Boiufhton  v.  Bonghton,!  H.   L.  406;   Merlin  v. 
Blagrare,  25  B.  125 ;    SUtart  v.  Cockerell,  7  Eq.  363 ;    5  Ch. 
713  ;    Patching  v.  Barnett,  49   L.    J.   Ch.  665 ;    51  ih.  74 ; 
Blight  V.  Hartnoll,  19  Ch.  D.  294. 

Similarly,  where  there  is  a  gift  after  the  death  of  an  unborn 
tenant  for  life  to  the  children  and  grandchildren  of  a  living 
person,  the  gift  is  void  for  remoteness,  the  children  and 
grandchildren  being  intended  to  form  one  class.  Stuart  v. 
Cockerell,  7  Eq.  363  ;  5  Ch.  713. 

But  if  the  remoter  issue  are  to  take  substitutionally,  the  gift 
to  the  original  class  will  be  good,  though  the  substitutional 
gifts  may  be  void  for  remoteness.  Baldwin  v.  Rogers,  8 
D.  M.  &  G.  649  ;  Packer  v.  Scott,  33  B.  511 ;  Goodier  v. 
Johnson,  18  Ch.  D;  441. 

The  rule  against  perpetuity  applies  where  the  gift  is  to  a  whether  a 
remote  class  and  a  named  person  as  tenants  in  common,  f^d-vid^i 
the  shares  not  being  ascertamable  within  the  proper  limits,  and  a  remote 

class  19  void. 

Porter  v.  Fox,  6  Sim.  485  ;  In  re  Mervin  ;  Mennn  v.  Crossnian, 
(1891)  3  Ch.  197. 

Perhaps,  however,  it  would  not  apply  to  a  similar  gift  in 
joint  tenancy.     1  Jarman,  229. 

If  by  the  application  of  the  rules  for  ascertaining  the  class 
the  class  must  be  finally  ascertained  within  the  limits  of 
perpetuity,  the  gift  is  good.  Picken  v.  Matthews,  10  Ch.  D. 
264 ;  see  Re  Whitten  ;  King  v.  Whitten,  62  L.  T.  391. 

Where  particular  sums  are  given  to  each  of  the  members  of  Distinction 

between  gift 

a  class,  the  gift  is  good  as  to  those  members  who  are  within  of  a  fund  to  a 
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Chap. 

xxxn. 

class  and  gift 
of  a  sum  to 
each  member 
of  a  class. 

Cases  ^here 
it  is  possible 
to  sever  valid 
and  remote 
shares. 


the  limits  of  perpetuity.     Storrs  v.  Benhow,  2  M.  &  K.  46 ; 

3  D.  M.  &  G.  390;    IViUcinson  v.  Duncan,  30  B.  111. 

This  principle  has  been  extended  t3  cases  where,  though 
the  gift  is  in  terms  to  a  class,  the  effect  of  it  is  to  give  definite 
sums  ascertained  at  the  determination  of  lives  in  being,  to  each 
of  several  classes,  some  of  which  are  within  and  some  without 
the  line  of  perpetuity ;  for  instance,  if  the  gift  is  to  A.  for  life, 
remainder  to  A.'s  children  for  life,  and  the  share  of  each  child 
to  go  to  his  children,  since  the  share  of  each  of  A.'s  children  is 
ascertained  at  A.'s  death,  the  effect  is  to  give  a  definite  sum  to 
each  group  of  A.'s  grandchildren,  and  the  gift  is  good  as  regards 
those  grandchildren  whose  parents  were  born  in  the  testator's 
lifetime.  Griffith  v.  Poivnall,  13  Sim.  393  ;  Cattlin  v.  Brown, 
11  Ha.  372 ;  Kitappinr/  v.  Tonilinsnn,  12  W.  R.  784 ;  10  Jur. 
N.  S.  626 ;  In  re  RuHsdl;  Dorrellv.  Dorrell  (1895)  2  Ch.698. 

And  the  principle  is  the  same,  where  the  gift  is  to  A.  for 
life,  then  to  B.'s  children  living  at  A.'s  death,  who  should 
attain  twenty-one,  the  share  of  each  daughter  to  be  settled 
on  her  for  life,  remainder  to  her  children.  In  such  a  case 
the  direction  to  settle  was  held  good  with  regard  to  a  child 
of   B.   ill  ense    at    the   testator's    death.      WiUon  v.    Wihim^ 

4  Jur.  N.  S.  1076 ;  28  L.  J.  Ch.  95. 

And,  apparently,  if  the  gift  were  directly  to  the  grand- 
<3hildren  instead  of  through  the  direction  to  settle,  the  con- 
struction would  ba  the  same.  Greenwood  v.  Roberts,  15  B.  92, 
which  at  first  sight  appears  to  decide  the  contrary,  is  explained 
by  the  M.R.,  in  Wehnter  v.  Boddington,  26  B.  128,  to  have 
been  decided  on  a  different  pririciple.  Whether  the  principle 
was  rightly  applied,  tpuere. 

But  if  the  share  given  to  grandchildren  is  contingent  upon 
ovents,  which  may  happen  beyond  the  limits  of  perpetuity,  and 
the  share  may  never  become  vested,  in  which  event  the  shares 
taken  by  the  other  ntirpes  would  be  increased,  then  the  shares 
of  each  ntirps  would  not  be  ascertainable  within  the  proper 
limits,  and  the  whole  will  fail ;  for  instance,  if  the  gift  is  to  A. 
for  life,  then  to  the  children  of  A.,  and  the  children  of  such 
children  who  attain  twenty-one,  the  children  to  take  a  parent's 
^hare.     Webnter  v.  Boddington,  26  B.  128  ;  Seaman  v.  Wood, 
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22  B.  591 ;  Smith  v.  Smithy  5  Ch.  342 ;  Hale  v.  Hale,  8  Ch.  D.        Ch»P- 

XXXVI 

643;  Bentinck  v.  Duke  of  Portland,  7  Ch.  D.  693;  Pearks  v.     ' 

Moseley,  5  App.  C.  714;  see  Salmon  v.  Salmon,  29  B.  27;  lie 
fVhitten;  King  v.  Whitten,  62  L.  T.  391 ;  In  re  Bence :  Smith 
V.  Bence,  (1891)  3  Ch.  242. 

Where  there  is  a  direction  that  female  members  of  a  class  Restraint  upon 
are  to  be  subject  to  a  restraint  upon  anticipation,  and  the  *"**^*p***°'*- 
direction  is  so  expressed  as  not  to  deal  with  the  separate 
shares,  it  appears  not  to  be  clear  whether  the  direction  can  be 
split  so  as  to  be  valid  as  regards  members  of  the  class  born  in 
the  testator's  lifetime.  Armitage  v.  Coates,  85  B.  1 ;  In  re 
Ridleif ;  Biickton  v.  Hay,  11  Ch.  D.  645 ;  In  re  MichaeVs 
Tn(8ts,  46  L.  J.  Ch.  651,  are  against,  while  Herbert  v. 
Webster,  15  Ch.  D.  610,  is  in  favour  of  splitting. 

Where  there  is  a  gift  to  a  person  by  some  particular  descrip-  aift  to  a 
tion,  the  gift  will  be  void,  unless  it  is  clear  that  there  must  be  SitSying  a 
some  person  answering  the  description  within  the  limits  of  S^^rf^^nig 
perpetuity.     Thus,  a  trust  to  convey  to  such  person  as  for  the  void  unless 
time  being  would  take  by  descent  as  heir  male  of  the  body  of  some  such 
the  testator's  grandson,  when  some  such  person  should  attain  thrumHs  of^^ 
the  age  of  twenty-one,  is  void.     Lord  Diuigannon  v.  Smith,  p«»*pet«ity. 
12  CI.  &  F.  546  ;  Ibbctson  v.  Ibbetson,  10  Sim.  495  ;  5  M.  &  Cr. 
26  ;    Wainman  v.  Field,  Kay,  507 ;  Patching  v.  Barnett,  51 
L.  J.  Ch.  74. 

How  far  the  words,  **  as  far  as  the  rules  of  law  and  equity  Effect  of  the 

WOrClB         &8  fill* 

permit,"  would  restrain  the  gift  to  such  persons  as  satisfy  aa  the  rules  of. 

the  description  within  the  limits  of  perpetuity,  seems  not  p*^^^»»®^"**^ 
clearly  settled. 

Where  there  was  a  gift  (after  life  interests  to  the  testator's  ToUemacJie  v. 

,    ;  X        1  -rr        s    ^      XI  1        The  Earl  of 

wife,  Lady  Vere,  and  her  son.  Lord  Vere)  to  the  person  who  Coventry. 
should  from  time  to  time  be  Lord  Vere,  it  being  the  testator's 
will  that  the  goods  should  be  held  with  the  title  of  the  family, 
as  far  as  the  rules  of  law  and  equity  permit,  and  the  testator 
left  a  son,  Lord  Vere,  and  two  sons  of  the  son  living  at  his 
death,  the  gift  was  held  to  vest  absolutely  in  the  first  grandson 
who  became  Lord  Vere.  Tollemache  v.  Earl  of  Coventry, 
2  CI.  &  F.  611 ;  8  Bl.  N.  S.  547.  See  12  CI.  &  F.  555,  n. ; 
In    re    Viscount  Exmouth ;    Viscount  Exmouth  v.   Praed,  28 
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Chap. 
XXXVI. 


Direction  that 
personalty  is 
not  to  vest  in 
a  tenant  in 
tail  dying 
under  21. 


Power  exer- 
cised within 
the  limits  of 
perpetuity 
good. 


Ch.  D.  158.  See,  too,  per  Lord  St.  Leonards,  in  Ker  v. 
Lord  Daiuiannon,  1  D.  &  War.  536 ;  and  see  Macktrorth  v. 
Ilinxmau,  2  Kee.  658. 

It  seems,  a  trust  of  chattels  for  the  person  or  persons  who 
should,  for  the  time  being,  be  in  actual  possession  of  certain 
settled  estates,  to  the  end  that  such  chattels  may  go  along 
with  the  same  estates,  ''  so  far  as  the  rules  of  law  or  equity 
will  permit,"  but  so  that  they  shall  not  vest  in  any  person 
becoming  entitled  to  the  estates  for  an  estate  of  inheritance, 
unless  he  attain  twenty-one,  would  be  good,  though  in  the 
absence  of  those  words  it  would  be  bad.  Harritu/ton  v. 
HaninffUm,  L.  R.  5  H.  L.  87. 

On  the  effect  of  the  words,  "  as  far  as  the  law  allows,"  see 
Poivnall  V.  (iraliam,  33  B.  242. 

Where  personalty  is  given  upon  the  trusts  of  real  estate, 
which  has  been  settled  upon  living  persons  for  life,  remainder 
to  their  sons  in  tail,  and  there  is  a  direction  that  the  personalty 
is  not  to  vest  in  any  tenant  in  tail  who  dies  under  twenty-one, 
the  clause  is  not  void  for  remoteness,  but  refers  only  to  tenants 
in  tail  by  purchase,  since  none  but  tenants  in  tail  by  purchase 
can  be  said  to  take  personalty  under  the  will,  personalty  not 
being  descendible.  Chrintie  v.  (Toslinff,  L.  E.  1  H.  L.  279 ; 
Martelll  v.  HoUowat/,  L.  R.  5  H.  L.  532. 

In  such  a  case,  in  the  event  of  a  tenant  in  tail  by  purchase 
dying  under  twenty-one,  leaving  issue,  the  realty  and  personalty 
would  become  severed,  since  the  realty  would  go  to  the  issue, 
and  the  personalty  to  the  next  tenant  in  tail  by  purchase.  But 
if  the  disposition  of  the  personal  estate  contains  or  involves  any 
trust  for  a  tenant  in  tail  who  takes  real  estate  by  descent,  the 
term  tenant  in  tail  could  not  be  limited  to  tenants  in  tail  by 
purchase.  See  per  Lord  Westbury,  1  D.  J.  &  S.  1 ;  Ihhetson 
V.  Ihhetson,  10  Sim.  495 ;  5  M.  &  Cr.  26 ;  Ferrand  v.  Wihon, 
4  Ha.  344. 

As  regards  appointments  under  powers: — 

A  power,  though  authorising  an  appointment  which 
would  be  void  for  perpetuity,  is  valid  if  the  appointment 
is  kept  within  the  proper  limits.  *S7a;7.-  v.  Dahfns, 
10   Ch.   35. 


SPECIAL    POWERS.  531 

Where  the  power  is  a  general  power  to  appoint  by  deed  or        Chap. 

will,  the  appointees  need  only  be  capable  of  taking  under  the     -    — 

instrument  exercising  the  power.  p^wera. 

The  same  principle  applies  to  a  general  power  to  appoint  by 
will.  Rotis  V.  JacJcton,  29  Ch.  D,  521 ;  In  re  Flower ;  Edmonds 
V.  Edimmds,  55  L.  J.  Ch.  200 ;  53  L.  T.  717 ;  34  W.  E.  149  ; 
SUutrt  V.  BcHnmjioH^  27  L.  R.  Ir.  551 ;  not  following  In  re 
PoiceWs  Trusts,  39  L.  J.  Ch.  188. 

In  the  case  of  powers  of  appointment  to  particular  classes  Special 
of  persons,  the  person  to  whom  the  appointment  is  made  must 
be  capable  of  taking  under  the  instrument  creating  the  power. 
In  re  PoweWs  Trusts,  supra. 

The  question  whether  an  appointment  is  valid  is  determined 
by  the  state  of  things  existing  when  the  appointment  takes 
effect.  Wilkinson  v.  Duncan,  30  B.  Ill;  Von  Brockdorffy. 
Malcolm,  30  Ch.  D.  172. 

Thus,  an  appointment  under  a  special  power  will  be  good  if, 
at  the  time  when  the  appointment  takes  effect,  the  persons  to 
take  under  it  are  objects  of  the  power.  In  re,  Coxdnian ; 
Munhi/  V.  Ross,  30  Ch.  D.  186. 

Where  a  marriage  settlement  gave  a  power  to  appoint  to 
children  of  the  marriage,  an  appointment  to  a  son  for  life, 
with  remainder  to  such  persons  as  he  should  by  will  appoint, 
was  held  void  as  to  the  remainder.  JVollasto7i  v.  King,  8  Eq. 
165  ;  ///  re  Brown  (C-  Sihly,  3  Ch.  D.  156  ;  Hodffson  v.  Halford, 
11  Ch.  D.  959;  Hutchinson  v.  Tottenham,  (1898)  1  Ir.  403; 
(1899)  1  Ir.  344. 

So  a  power  in  a  settlement  to  appoint  to  children  cannot  be 
exercised  by  an  appointment  to  take  effect  upon  the  marriage 
of  an  unmarried  child.     Morgan  v.  (ironow,  16  Eq.  1. 

When  a  power  is   well   executed,   but   a   restraint   upon  invalid 
anticipation  is  imposed  upon  the  enjoyment,  which  is  void  Jl^ec^^*** 
for  njmoteness,  the  restraint  will  be  rejected.     Frij  v.  Capper, 
Kay,   163 ;    In  re  Teague's  Settlement,  10  Eq.  564 ;    In  re 
Cimj/nghame's  Settlement,  11    Eq.   324;    Shute   v.  Hogge,  58 
L.  T.  546;  see  ante,  p.  521. 

And  when  there  is  an  absolute  gift,  subsequent  qualifications 

of  the  gift  which  are  void  for  remoteness  will  be  rejected. 

M  M  2 
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Chap. 


Ct/  pree 
doctrine  is  a 
rule  of  con- 
struction. 


Parent  will 
t  ake  an  estate 
tail  where  the 
effect  will  be 
to  give  the 
property  in 
the  course 
marked  out 
by  the 
testator. 


Doctrine 
applied  to 
B^me  members 
of  a  class  and 
to  part  of  the 
property 
deyised. 

The  doctrine 
applies 
though  the 
children 
meant  to  take 
jointly  in  tail. 


Limits  of  the 
doctrine. 


PERPETUITY. 

Carver  v.  Bowles,  2  E.  &  M.  306 }  Ring  v.  HartTwklc,  2  B.  352; 
Cooke  V.  Cooke,  38  Ch.  D.  202 ;  Re  Boyd ;  Xield  v.  Boi/d,, 
63  L.  T.  92  ;  Dowglans  v.  Waddell,  17  L.  E.  Ir.  884. 

The  Cy  Prks  Doctrine. 

In  many  cases  limitations  of  real  estate,  in  themselves  void 
for  perpetuity,  have  been  made  good  by  the  application  of  the 
so-called  doctrine  of  ct/  pres. 

This  doctrine  is  a  rule  of  construction.,  and  applies  not  merely 
to  executory  trusts.  Monypenny  v.  Dering,  16  M.  &  W.  418  ; 
2  D.  M.  &  G.  145 ;  Parfitt  v.  Hember,  4  Eq.  443 ;  Hampton  v- 
Holman,  5  Ch.  D.  183. 

It  also  applies  to  the  execution  of  a  power  by  will.  Line  v. 
Hall,  43  L.  J.  Ch.  107. 

1.  Where  a  testator  has  devised  lands  in  a  manner  trans- 
gressing  the  limits  of  perpetuity,  and  the  Court  can,  by  giving 
estates  tail  to  any  of  the  devisees,  carry  the  property  in  the 
precise  course  marked  out  by  the  testator,  supposing  the 
estates  left  to  themselves,  it  will  do  so.  Humberston  v. 
Humberston,  1  P.  W.  330;  Monypenny  v.  Dering,  16  M.  &  W. 
418 ;  2  D.  M.  &  G.  145  ;  Parfitt  v.  Hember,  4  Eq.  448. 

Thus,  a  limitation  to  an  unborn  person  for  life,  remainder 
to  his  children  successively,  in  tail,  will  give  the  unborn  person 
an  estate  tail ;  cases  supra. 

And  the  doctrine  may  be  applied  to  some  of  a  class,  and  not 
to  others ;  as  well  as  to  a  portion  of  the  property  included  in  a 
devise,  and  not  to  the  rest.  Vaiiderplank  v.  King,  3  Ha.  1 ; 
Line  v.  Hall,  22  W.  E.  124  ;  43  L.  J.  Ch.  107. 

2.  And  where,  by  giving  an  estate  tail  to  the  parent,  all  the 
objects  intended  to  be  benefited  by  the  testator  would  be 
included,  this  construction  will  be  adopted,  although  the 
children  were  meant  to  take  jointly  in  tail  as  purchasers. 
Pittw.  Jackson,  2  B.  C.  C.  51,  cit.  2  Ves.  Jun.  849;  Vander- 
plank  V.  King,  3  Ha.  1 ;  Williams  v.  Teale,  6  ib,  239. 

8.  The  doctrine  will,  however,  not  be  applied  where  the 
result  would  be  to  carry  the  estate  to  persons  not  intended 
to  be  benefited  by  the  testator.  Monypenny  v.  Dering,  16 
M.  &  W.  418  ;  7  Ha.  568 ;  2  D.  M.  &  G.  145. 
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4.  It  has  sometimes  been  said  that  the  cy  prea  doctrine  does        ^'^^P- 

not  apply  where  the  only  intention  is  to  create  successive  life  

estates  for  ever,  but  the  point  is  not  covered  by  authority.     It  appUeg  where 
is  clear  that  the  doctiine  will  not  apply  where  the  intention  is  \^\  intention 

'^^  "^  IS  to  create 

only  to  create  a  limited  number  of  life  estates  on  the  principle  life  estates 

lor  ever 

already  stated.     Seaward  v.  WiUoch,  5  East,  198. 

Nor  will  it  apply  where  successive  terms  of  years,  deter- 
minable on  the  death  of  the  devisee,  are  given.  Somerrille  v. 
LethhritUfe,  (5  T.  K.  213  ;  Beard  v.  Westcott,  5  B.  &  Aid.  81 ; 
T.  &  E.  25. 

On  the  other  hand,  it  is  clear  that  where  an  estate  tail  is 
^iven  by  force  of  the  limitation  itself,  words  indicating  that 
the  successive  interests  are  to  be  for  life  will  be  rejected, 
whether  the  estate  tail  is  given  by  direct  words  (a)  or  by  the 
effect  of  a  gift  over  in  default  of  issue  (b).  Doe  d.  Elton  v. 
StenMe,  12  East,  615 ;  lieece  v.  Steel,  2  Sim.  233 ;  Hugo  v. 
WilliamB,  14  Eq.  225 ;  Forshrook  v.  Forshrook,  3  Ch.  98  (a) ; 
Mortimer  V.  IfV«^  2  Sim.  274;  Woollen  v.  Aiidreics,  2  Bing. 
126 ;  Brooke  v.  Turner,  2  Bing.  N.  C.  422  ;  Parfitt  v.  Hember, 

4  Eq.  443  (h). 

On  the  whole,  there  seems  to  be  no  reason  why  the  same 
construction  should  not  apply  where  the  testator  attempts  to 
create  life  estates  for  ever.  See  per  Sir  J.  Rolt,  in  Forsbrook  v. 
Fornlyi'ook,  3  Ch.  p.  99,  and  Parfitt  v.  Hember,  4  Eq.  443, 
where  no  stress  was  laid  on  the  gift  in  default  of  issue.  And 
on  this  ground  only  Woollen  v.  Andrews  and  Mortimer  v. 
West,  where  the  gift  over  was  not  on  an  indefinite  failure 
of  issue,  can  be  held  satisfactory.     See  Hampton  v.  Hohnan, 

5  Ch.  D.  183. 

5.  The  eti  pres  construction  does  not  apply  where  the  estates  it  does  not 
are  limited  to  children  of  unborn  persons  in  fee.   Bristow  v.  t^e  child*'* 
Warde,  2  Yes.  Jun.  336  ;  Hale  v.  Pew,  25  B.  335.  take^n  f^ 

The  doctrine  does  not  apply  to  personalty  nor  to  a  mixed  it  does  not 
lund.  lioutledf/e  v.  Dorril,  2  Ves.  Jun.  365 ;  Bomjhton  v.  James,  personalty. 
1  Coll.  44 ;  1  H.  L.  406. 

Where  a  parent  having  power  to  appoint  to  sons  in  tail 
appoints  to  them  for  life  with  remainders  in  tail,  and  puts 
them  to  their  election  between   benefits  given  by  the  will 
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mrvr       ^^^  their  rights  ia  default  of    appointment',   the  doctrine 
-    of  cf/  pres  has  no  application.     lu  re  Iknnehy's  Estate,  17 
Ir.  Ch.  97. 


Accumulation. 

What  amounts       A   direction  that  surplus  income  during  a  given   period , 
accumidate!  ^  ^^^  ^^^  accumulations  thereof,  are  to  go  in  augmentation 

pf  capital  amounts  to  a  direction  to  invest  the  income  and 

the  resulting  income  of  the  investment  of  income.     Went- 

worth  V.  Wentworth,  (1900)  A.  C.  16a.     See  lu  re  Cox ;  Cox 

v.  Edwards,  W.  N.  1900,  89. 

Trust  for  A  trust  for  accumulation  beyond  the  limits  of  perpetuity  is 

beyond  the        entirely  void  ah  initio,  whether  before  or  since  the  Thellusson 

^"tuit  ^L^oid    ^^^*  ^^^^  whether  it  be  for  a  purpose  excepted  from  the  opera- 

intoto.  tion  of  the  Act  or  not,  unless  it  be  for  the  payment  of  debts. 

Curtis  Y,  Lukin,  5  B.  147  ;  Scarishrick  y.  Shelnwrsdale,  17  Sim. 
187 ;  Smith  v.  Ciminf/hanie,  13  L.  R.  Ir.  480. 
The  Thellusson       And  by  the  Thellusson  Act  (39  &.  40  Geo.  III.  c.  98)  accumu- 

Act 

lation  by  will  is  restrained  for  any  longer  term  than  twenty- 
one  years  from  the  death  of  the  testator,  or  during  the  minority 
or  respective  minorities  of  any  person  or  persons  who  shall 
be  living  or  en  ventre  sa  mire  at  the  death  of  the  testator,  or 
during  the  minority  or  respective  minorities  only  of  any  ^lerson 
or  persons  who,  under  the  trusts  of  the  will,  would  for  the 
time  being,  if  of  full  age,  be  entitled  to  the  rents  and  profits  or 
the  interest  directed  to  be  accumulated. 

By  sect.  2  provisions  for  the  payment  of  the  debts  of  the 
devisor  or  other  person  or  persons,  and  provisions  for  raising 
portions  of  the  children  of  the  devisor,  or  of  any  person  taking 
any  interest  under  the  will,  and  directions  touching  the  produce 
of  timber  or  wood,  are  excepted  from  the  Act. 
TheAccumu-  By  the  Accumulations  Act,  1892  (55  &  56  Vict.  c.  58), 
1892"*  ^^*'  accumulation  by  will  for  the  purchase  of  land  only  is  restricted 
to  the  minority  or  resi>ective  minorities'  of  any  person  or 
persons  who  under  the  trusts  of  the  will  would  for  the  time 
being,  if  of  full  age  be  entitled  to  receive  the  rents,  issues, 
profits,  or  income  so  directed  to  be  accumulated. 
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A  direction  that  the  rents  of  leaseholds  shall  be  capitalised        ^^P- 

for  twenty-one  years  and  become  capital  moneys  of  a  settle- 

ment  thereby  made  of  realty,  and  subject  to  the  powers  of  the 
Settled  Land  Acts,  is  not  a  direction  to  invest  in  land  only 
within  the  Act,  inasmuch  as  capital  moneys  may  be  applied 
otherwise  than  in  the  purchase  of  land.  In  re  Danson  ;  Bell 
V.  Damon,  18  R.  688. 

An  express  direction  to  accumulate  is  not  necessary  to  bring  The  statute 
the  property  within  the  statute  ;  it  is  enough  if  the  property  is  property  u  so 
given  in  such  a  manner  that  accumulation  becomes  necessary.  P^**?  *®  ^ 
Tench  v.  Cheese,  6  D.  M.  &  G.  458 ;  Mdcdonald  v.  Bryce,  2  mulation. 
Kee.  276 ;  the  decree  in  Countess  of  Bective  v.  Hodgson,  10 
H.  L.  656;  Wade  Gen/  v.  Hundley,  1  Ch.  D.  658 ;  8  Ch.  D.  374. 

But  when  the  property  is  directed  to  be  applied  to  certain  Accumulation 
purposes  at  once,  but  is  accumulated  owing  to  the  neglect  of  nioney  to  be 
trustees,  or  from  some  other  reason,  the  statute  does   not  it^l^^^w 

'  '  once  IS  not 

apply.     Lomhe  v.  Stoughton,  12  Sim.  804 ;  where  the  direction  ^it^n  the 

statute. 

to  accumulate  was  merely  subsidiary  to  the  general  trusts. 
See  Phipps  v.  Kelynge,  2  V.  &  B.  57. 
A  direction  to  keep  up  policies  effected  by  the  testator  in  his   Direction  to 

keen  un 

lifetime  on  the  lives  of  his  children,  the  policies  to  be  settled  policies  is  not 
in  case  of  marriage  on  their  wives  and  children,  is  not  a  trust  ^\"^ 
for  accumulation  within  the  statute.     Bassil  v.  Lester,  9  Ha. 
177 ;  In  re  Vafujhan;  Halford  v.  Close,  W.  N.  1888,  89. 

A  trust  to  repair  is  not  within  the  Act.     Vine  v.  Baleigh  Repairs  and 
(1891)  2  Ch.  13;  In   re  Mason;  Mason   v.   Mason,  (1891)  8  I^nu!* 
Ch.  467. 

Nor  is  a  trust  to  improve,  provided  the  improvements  be 
such  as  would  properly  be  defrayed  out  of  income.  Cases 
su2)ra, 

A  testator  may  direct  accumulation  during  any  one,  but  not  Testator  may 
more,  of  the  periods  allowed  by  the  statute.     IVilsonv,  Wilson,  period  per- 
1  Sim.  N.  S.  288  ;  Jagger  v.  Jogger,  25  Ch.  D.  729.  ^^^  J*^/^^ 

The  period  of  twenty-one  years  is  to  be  calculated  from  the  accumulation, 
death  of  the  testator,  exclusive  of  the  day  of  his  death,  and  J^  ^^^^ 
must  be  a  period  immediately  following  his  death.     Webb  v.   ^">m  the 
Webb,  2  B.  498 ;  Gorst  v.  Lowndes,  11  Sim.  434  ;  Sliaw  v. 
Rhodes,  1  M.  &  Cr.  154  ;  A.-G.  v.  Poulden,  8  Ha.  555. 
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Chap. 


Period  of  the 
minority  of 
KDj  person. 


AccDmnlation 
under  deed. 


Accnmubition 
directed  for 
periods  longer 
than  the 
statute  allows 
is  void  only 
for  the  exeef». 


Accumulation 
for  payment 
of  debts  is 
excepted  from 
the  statute. 


The  words  of  the  statute  permitting  accamiilation  dui'uig 
the  minority  of  any  person  who,  under  the  trusts  of  the  will, 
would,  if  of  full  age,  be  entitled  to  the  rents  and  profits,  do 
not  permit  accumulation  during  the  period  before  the  birth 
of  such  person.  Halef/  v.  Bannister,  4  Mad.  275 ;  Ellis  v. 
Maxwell,  8  B.  596. 

And  it  has  been  doubted,  whether  these  words  would 
authorise  an  accumulation  during  the  minority  of  a  person  not 
born  at  the  date  of  the  death,  but  if  not,  they  are  superfluous. 
Bryan  v.  Collins,  16  B.  14 ;  see  Peard  v.  Kckcnich,  15  B.  166. 

Where  a  fund  is  settled  by  deed  on  trust  to  accumulate 
during  the  joint  lives  of  A.  and  B.,  the  accumulation  is  valid 
only  during  so  much  of  the  joint  lives  as  expires  during  the 
settlor's  life.  In  re  Ladji  liosnlifn's  TriiHt,  16  Sim.  391  ; 
Jagffer  v.  Jofftjer,  25  Ch.  D.  729. 

Where  policies  on  several  lives  were  settled  with  a  direction 
to  accumulate  the  moneys  received  therefrom  until  all  the 
policies  should  have  fallen  in,  it  was  held  that  the  accumulation 
was  valid  only  for  the  period  commencing  when  the  first  policy 
fell  in  and  ending  with  the  settlor's  death.  Re  Errimjion ; 
Errinffton'Titrhntt  v.  ErringUm,  76  L.  T.  616. 

Accumulation  directed  within  the  limits  of  perpetuity,  but 
beyond  the  limits  of  the  statute,  is  void  only  beyond  such 
limits.  Longdon  v.  Simson,  12  Yes.  295;  GriffithsY.  TV/r, 
9  Ves.  127. 

Where  there  is  a  direction  to  accumulate  income  with  a 
discretionary  power  to  apply  any  part  of  the  income  towards 
the  maintenance  of  infants,  the  power  of  maintenance  continues 
after  the  period  for  accumulation  limited  by  the  Thellusson 
Act  has  expired.     Pride  v.  Fooks,  2  B.  430. 

An  accumulation  for  the  purpose  of  paying  debts,  whether 
of  the  testator  or  other  persons,  is  excepted  from  the  Act,  and 
is  good,  whether  the  debts  be  existing  or  future  debts.  Varlo 
V.  Faden,  27  B.  255  ;  1  D.  P.  &  J.  211 ;  and  see  Barrinf/ton  v. 
Liddell,  2  D.  M.  &  G.  505  ;  In  re  Mason  ;  Mason  v.  Mason, 
(1891)  8  Ch.  467. 

But  the  payment  of  debts  must  he  hon a  Jide  e^nd  the  primary 
object  of  the  accumulation,  and  therefore  if  debts  are  only 
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directed  to  be  paid  upon  certain  contingencies,  and  incidentally,        Chap, 
the  case  is  not  within  the  exception.     MathewH  v.  Kehle,  A  Eq. 
467  ;  3  Ch.  691. 

And  it  seems  that  if  accumulation  of  income  is  directed  to 
pay  debts  a  direction  to  continue  the  accumulation  in  order  to 
recoup  corpus  if  the  debts  should  be  paid  out  of  corpus  would 
be  void.     Teicart  v.  Lairson,  18  Eq.  490. 

The   second  exception  is  of   portions  for  the   children  of  What  are 
the    testator,    or    any    person    taking    any    interest    under  ^JhuTthe 

the    will.  exception. 

The  children  must  be  children  either  of  the  testator  or  of  a 
person  taking  an  interest  under  the  will,  and  therefore  if  the 
accumulations  are  given  to  a  class  of  children,  some  of  whose 
parents  take  nothing  under  the  will,  the  exception  does  not 
apply.     Ei/rr  v.  Marndniy  2  Kee.  564. 

But  the  interest  taken  by  the  parent  under  the  will  need 
not  be  an  interest  in  the  fund  to  be  accumulated.  Burt  v. 
StHvt,  10  Ha.  423  ;  Barringtou  v.  Lidddl,  2  D.  M.  &  G. 
480,  500. 

And  any  interest,  however  small,  given  to  the  parent  is 
suflScient.  Banimjton  v.  LiddeU,  2  D.  M.  &  G.  480,  505 ; 
Evans  v.  Hdlier,  5  CI.  &  F.  126. 

As  to  what  are  portions  within  the  exception  : — 

A  fund  to  be  accumulated  and  given  to  such  children  as  may  A  fund  to  be 
be  living  at  the  time  when  the  accumulations  are  to  cease,  is  and  given  to 
not  within  the  exception.  Bnt-t  v.  Start,  10  Ha.  415  ;  Dmrctt  ^*^^„"^°  ^^e 
V.  Pollard,  27  B.  196.  i!e3*of 

distribution 

Nor  are  accumulations  to  be  added  to  cai:ital  and  given  to  is  not  a 
a  child  or  to  the  members  of  a  family.  Edwardn  v.  Tuck,  p***^**^"- 
3  D.  M.  &  G.  40 ;  Monjan  v.  Morffan,  4  De  G.  &  S.  175;  20 
L.  J.  Ch.  441  ;  M'iUh'fs  v.  DavicH,  1  Sm.  &  G.  475 ;  Bourne  v. 
BuvL'ton,  2  Sim.  N.  S.  91 ;  Jonrsw  Maf/ffH,  9  Ha.  605  ;  Mathnrn 
V.  AVWf',  4  Eq.  467 ;  3Ch.691;  lie  Waller;  Waller  \.  Waller, 
54  L.  T.  792. 

Nor  is  a  fund  directed  to  be  accumulated  and  given  to  a 
parent  for  life  wdth  remainder  to  her  children.  Watt  v.  Wood, 
2  Dr.  &  Sm.  56.  Middleton  v.  IjohIi,  1  Sm.  *&  G.  61,  seems 
irreconcilable   with   the   other   decisions,   unless    it    can    be 
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Chap. 


Accumulation 
to  pay  portion  b 
charged  by 
another 
instrument. 

Portions  given 
by  the  will 
itself. 


Legatee 
having  a 
Tested  right 
may  stop 
accumulation 
when  he 
attains  21. 


Case  of 
charities. 


supported  on   the  ground  that  the  provision  was  called  a 
portion  ;  see  10  Ha.  426. 

And  where  a  fund  directed  to  be  given  to  children  consists 
of  a  capital  sum  of  personalty  and  the  accumulations  thereof, 
to  which  the  rents  of  realty  are  added,  the  aggregate  fund 
cannot  be  separated  so  as  to  make  the  gift  of  the  accumulated 
rents  good  as  a  portion,  lie  Walker;  Walker  v.  Walker, 
54  L.  T.  792. 

But  a  direction  to  accumulate  a  sum  to  pay  portions  charged 
by  another  instrument  is  within  the  exception.  Halfnrdw.  Stains, 
16  Sim.  488 ;  BarnugUm  v.  LiddeU,  2  D.  M.  &  G.  480,  498. 

And  the  exception  extends  also  to  portions  created  by  the 
will  itself.  Beevh  v.  Lord  St.  Vincent,  8  De  G.  &  S.  678; 
8  Jur.  N.  S.  762. 

And  when  an  accumulation  is  directed  to  raise  portions 
for  children  if  there  are  any,  and  if  not  for  some  other  purpose, 
the  case  is  within  the  exception  only  in  the  former  event. 
Re  Cluhm's  Trust,  1  J.  &  H.  689. 

Where  there  is  an  absolute  vested  gift  made  payable  at 
a  future  event  with  direction  to  accumulate  the  income  in 
the  meantime  and  pay  it  with  the  principal,  the  Court  will  not 
enforce  the  trust  for  accumulation,  in  which  no  person  has 
any  interest  but  the  legatee.  Saunders  v.  Vauiier,  4  B.  115  ; 
Cr.  &  Ph.  240 ;  Gosling  v.  Gosling,  Johns.  265  ;  Coventrif  v. 
Coventrg,  2  Dr.  &  S.  470. 

The  same  principle  applies  to  a  charity  whether  corporate 
or  unincorporate.      Wharton  v.  Mastennan,  (1895)  A.  C.  186. 

But  where  the  accumulation  is  invalid,  not  because  it  is  an 
attempted  fetter  upon  an  absolute  interest,  but  merely  because 
it  is  struck  at  by  the  Thellusson  Act,  i.e.,  where  other  persons 
than  the  legatee  have  an  interest  in  the  accumulations,  then, 
so  far  as  the  accumulation  extends  beyond  the  statutory 
period,  the  income  is  undisposed  of.  Talbot  v.  Jevers, 
20  Eq.  255  ;  Weatherall  v.  Thornhurgh,  8  Ch.  D.  261  ;  lie 
Varrg ;  Powell  v.  Parnj,  60  L.  T.  489. 

Tlie  same  result  follows,  though  there  is  no  express  trust 
to  accumulate,  if  a  residue  is  given  after  the  death  of  annuitants. 
Ue  Hiscoe;  Hiscoe  V.  Waite,  48  L.  T.  510. 
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When  property  is  given  absolutely  in  the  first  place,  and  a      ^^^p-, 
direction  is  afterwards  added  to  accumulate,  the  accumula-    - 


tions,   so  far  as  they  are  void  by   the  statute,  go  to   the  ^^*^°*****'^  ® 


excessive 


person   to  whom  the   absolute   interest    is  given.      Trichey  accumulation. 
V.  Tricket/,   8   M.  &  K.  560 ;  Combe  v.  HiujheH,  34  B.  127  ; 
2  D.  J.  &  8.  657. 

And  where  an  estate  is  devised  subject  to  a  trust  for 
accumulation  which  is  void,  the  trust  sinks  for  the  benefit 
of  the  persons  for  the  time  being  entitled  to  the  estates. 
Evans  w.Hellier,  1  M.  &  Cr.  135  ;  5  CI.  &  F.  114 ;  Re  CUdoiv's 
Trust,  IJ.  &  H.  639. 

But  the  efi^ect  of  the  statute  is  not  to  accelerate  any  gifts 
ill  the  will.     Green  v.  Gascot/ne,  4  D.  J.  &  8.  565. 

Therefore  accumulations  released  by  the  statute,  if  the  fund  Accumula- 
to  be  accumulated  is  not  a  residue,  in  the  case  of  personalty  ^y  tbe  statute 
fall  into  the  residue.     Ellis  v.  Maxwell,  3  B.  587;  A.-G.  v.  r*i^!«!* 

'  '  neir  or  next 

Potdden,  3  Ha.  555  ;  Jones  v.  Maggs,  9  Ha.  605  ;  Re  Parry ;  of  kin,  as  the 

case  may  be, 

Powell  V.  Parry,  60  L.  T.  489.  or  to  the 

In  the  case  of  realty  the  residuary  devisee  or  heir  is  entitled  ji^gat^'if 

according  as  the  will  is  governed   by  the  Wills  Act  or  not.  *^®*'®  **  °'^®- 

Smith  V.  Lomas,  32  L.  J.  Ch.  578. 
If  the  fund  to  be  accumulated  is  residuary,  the  void  accumu-  Accumuia- 

lations  go  to  the  heir  or  next  of  kin,  according  to  the  nature  residue. 

of  the  property,  and  if  the  fund  is  mixed,  to  the  heir  and  next 

of  kin  proportionately.      (rreen  v.  Gascoyne,  4  D.  J.  &  8.  565; 

Halford  v.  Stains,  16  8im.  488 ;  Eyre  v.  Marsden,  2  Kee.  564  ; 

4  M.  &  Cr.  231 ;   Wildes  v.  Davies,  1  8m.  &  G.  475  ;  Ralph  v. 

Carrick,  5  Ch.  D.  984  ;  11  Ch.  D.  873  ;  see  Elhorne  v.  Goode, 

14  Sim.  165. 
There  is  some  doubt  whether  the  income  accruing  after  the  Whether 

end  of  the   statutory  period  upon   the  fund  and  upon   the  accumuktion 

accumulations  is  capital  or  income  of  the  residue,  as  between  ?f^^?^f^" 

tenant  for  life   and  remainderman.     In   Crawley  v.  Crawley,  income. 

7  8im.  427  ;    and    O'Neill  v.  Lucas,  2   Kee.  313,  316,  such 

income  was  held  to  be  capital  ;  but  this  was  not  followed  in 

In  re  Phillips ;  Phillips  v.  Levy,  49  L.  J.  Ch.  198 ;  28  W.  E. 

40  (Malins,  V.-C.)  ;  and  may  not  be  consistent  with  Morgan 

V.  Morgan,  see  infra. 


540  ACCUMULATION. 

r^^&r  Where  there  is  a  gift  to  A.  when   she    marries,  with  all 

accumulations  of  interest  in  the  meantime,  and  A.  dies 
unmarried,  the  tenant  for  life  of  the  residue  is  entitled  to  the 
accumulations  which  have  been  made  during  her  life,  and 
within  the  period  allowed  for  accumulation. 

After  the  period  allowed  for  accumulation,  and  until  the 
legacy  is  payable  or  fails,  the  income  of  so  much  as  was 
accumulated  during  the  life  of  a  tenant  for  life  of  the  residue, 
belongs  to  him  or  his  estate,  and  the  income  of  the  rest  belongs 
to  the  remainderman.  Morgan  v.  3/o/Y/an,  20  L.  J.  Ch.  109, 
441 ;  not  so  well  reported  in  4  De  G.  &  S.  164 ;  15  Jur.  319. 

A  legacy  with  accumulations  of  interest  was  given  to  the 
eldest  daughter  of  A.  to  be  paid  at  twenty-one,  and  if  there 
should  be  no  daughter  of  A.,  to  the  eldest  daughter  of  B.,  pay- 
able in  like  manner.  The  testatrix  died  in  1819.  A.  never  had 
a  daughter,  and  died  in  1851.  B.  had  a  daughter  born  in 
1821,  who  died  in  1827.  It  was  held  that  the  legal  personal 
representatives  of  B.'s  daughter  were  entitled  to  the  legacy  and 
accumulations  down  to  1827,  with  interest  thereon  at  4  per 
cent,  until  payment,  and  that  the  residuary  legatee  took  all 
the  rest  of  the  accumulations.     Bryan  v.  Collins,  16  B.  14. 
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CONDITIONS    SUBSEQUENT. 


In  the  case  of  conditions  subsequent,  if  the  condition  is      _^*P;, 
impossible,  impolitic,  or  illegal,  the  gift  remains,  though  there   _ 


may  be  a  gift  over  upon  non-performance  of  the  condition.  ^^„° "* 

Thomas  v.  Howell,  1  Salk.  170 ;  Effeiioji  v.  Earl  Brownlou\  impossible, 

4  H.  L.  1 ;   Willdnson  v.   Wilkinson,  12  Eq.  604 ;  Graydon  v.  illegal,  are 

Hicks,  2  Atk.  16  ;  Jones  v.  Sxiffolk,  1  B.  C.  C.  528  ;  Collett  v.  '^ht^eTthere 

Collett,  35  B.  312  ;  Sutcliffe  v.  Richardson,  13  Eq.  606;   Yates  is  a  gift  over 

or  not. 

V.  VniversiUi  of  London,  L.  E.  7  H.  L.  438  ;  and  see  Wedcfxrood 
V.  Denton,  12  Eq.  290. 

A  condition  must  be  so  framed  that  it  may  be  capable  of 
ascertainment  at  any  moment  whether  it  has  or  has  not  taken 
effect.  Thus,  where  a  bequest  of  chattels  to  the  owner  of  a 
title  was  followed  by  a  direction  that  no  person  was  to  take  aa 
absolute  interest  till  the  expiration  of  twenty-one  years  after 
the  death  of  all  persons  living  at  the  testator *s  death  and  after- 
wards attaining  the  title,  the  direction  was  held  void  for 
uncertainty.  In  re  Viscount  Exnumth;  Viscount  Exmonth  v, 
Praed,  23  Ch.  D.  158. 

A  condition  subsequent  requiring  the  consent  of  several  Conaition' 

requiring 

persons  becomes  impossible  and  is  discharged  by  the  death  of  consent  of 
all,   or  even  of  one  of    them,   though  in  the  latter  case  it  TOus^beo^ies 
would  seem  the  condition  is  satisfied  by  the  consent  of  the  in^possibie  by 

•^  death  of  some* 

survivors.     Pej/ton  v.   Bunj,  2  P.  W.  625  ;    Grant  v.  Dyer, 

2  Dow,  73 ;  Jones  v.  Suffolk,  1  B.  C.  C.  528 ;  Aislahie  v.  like, 

3  Mad.  256 ;  see  Dawson  v.  Oliver  Massey,  2  Ch.  D.  753. 

Where  the  consent  of  guardians  is  required  and  the  testator  consent  of 
appoints  no  guardians,  an  application  should  be  made  to  the  S"*^^*°^* 
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Chap. 


Condition  not 
I)erfonned 
through 
ignorance 
takes  effect, 


unless  the 
devitiee  is 
heir. 


Condition 
forfeiting  a 
legacy  if  not 
claimed. 


What 

amounts  to  a 
claim. 


Court  for  the  appointment  of  guardians,  and  the  consent  of 
a  guardian  appointed  by  the  infant  would  not  be  sufficient. 
///  re  Brown' H  mil,  18  Ch.  D.  61. 

So  where  the  consent  of  parents  or  guardians  is  required  and 
the  parents  are  dead,  guardians  must  be  appointed  to  give 
their  consent.     Ih. 

A  condition  subsequent  not  performed  owing  to  the  ignorance 
of  the  legatee  of  its  existence,  nevertheless  works  a  forfeiture, 
where  the  property  is  given  over,  whether  in  the  case  of 
personalty  or  of  realty.  Porter  v.  Fn/,  1  Vent.  197  ;  Carter  v. 
Carter,  3  K.  &  J.  617  ;  Hodf^en'  Trunts,  16  Eq.  92 ;  Astlefi 
V.  Earl  of  Essex,  18  Eq.  290. 

But  this  does  not  apply,  where  the  devisee  is  the  heir  who 
has  a  title  independent  of  the  will.  Doe  d.  Kenrivk  v.  I^nd 
Beauclerk,  11  East,  667  ;  Doe  d.  Tajflor  v.  Cnsp,  8  Ad.  &  E. 
778 ;  Miirphf/  v.  Lineham,  I.  R.  9  C.  L.  128. 

So  when  there  is  a  clause  forfeiting  a  legacy,  if  not  claimed 
within  a  given  time,  the  forfeiture  takes  effect,  if  the  legacy  is 
not  claimed,  though  the  legatee  received  no  notice  of  the  legacy 
or  of  the  death  of  the  testator.  Durf/ess  v.  Rolnnsoti,  3  Mer.  7 ; 
Ttdk  V.  HouhUtch,  1  V.  &  B.  248 ;   Powell  v.  Ilawle,  18  Eq.  243. 

It  has  been  held  that  the  filing  of  a  bill  for  the  administra- 
tion of  the  estate  before  the  time  appointed  is  equivalent  to  a 
.claim  by  the  legatees,  though  they  may  not  be  parties  to  the 
suit.     Tollner  v.  Marriott,  4  Sim.  19. 

But  when  the  gift  was  to  persons  who  should  within  a  year 
establish  their  title  as  next  of  kin,  an  order  made  shortly  after 
the  testator's  death  on  originating  summons  directing  inquiries 
as  to  the  persons  entitled  was  held  not  to  let  in  next  of  kin  who 
made  no  claim  within  the  year.  In  re  Hartln/ ;  Stedman  v. 
Dunster,  84  Ch.  D.  742. 

As  regards  a  condition  to  return  to  England  and  claim  a 
legacy  within  a  given  time  such  a  condition  is  not  discharged 
by  the  death  of  the  legatee  within  the  time  (a),  nor  by  his 
embarcation  for  England  when  the  ship  is  wrecked  and  the 
legatee  drowned  {h),  but  it  is  discharged  by  the  lunacy  of  the 
legatee  (c).  Tidk  v.  Houlditch,  1  V.  &  B.  248  (a  condition 
precedent,  however)  (a) ;  Priestley  v.  Holffote,  8  K.  &  J.  286  (b) ; 
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In  re  Bird ;  Bird  v.  Crossi,  8  E.  326  {c).     See,  too,  In  re  Arbih        c^»P- 
d'Class,  (1891)  1  Ch.  601.  ^xxni. 


In   the  case  of  realty  a    valid   condition    subsequent  is  a  condition 
effectual  even  where  there  is  no  gift  over.     Cooke  v.  Turner,  i^  effectual 

^  '    without  a  gift 

15  M.  &  W.  727;.  14  Sim.  493;  15  Sim.  611;  16  Sim.  482;  over  in  the 
and  see  Eranturel  v.  EranUirel,  L.  R.  6  P.  C.  1.  caseo  rea  y. 

In  Cooke  v.  Turner  there  was  a  gift  over,  but  the  case  seems 
to  have  been  decided  at  common  law  independently  of  the 
gift  over. 

And  a  condition  subsequent  may  operate  to  destroy  a 
contingent,  as  well  as  to  divest  a  vested  estate,  Egerton  v. 
Earl  Brownlow,  4  H.  L.  1. 

With  regard  to    personalty,   a    condition    subsequent    is  Personalty 
effectual  without  a  gift  over,  except  as  far  as  the  rules  of  the  rule  as 
civil  law  have  been  adopted  with  regard  to  certain  classes  of  Jhe^dcwu-hfe 
conditions,  see  post,]),  546.     In  re  Dickson's  Trust ,  1  Sim.  of t» ienom/i. 
N.  S.  37 ;  Craren  v.  Bradi/,  4  Eq.  209 ;  4  Ch.  296. 

As  to  what  conditions  are  valid,  it  has  been  said  that  Test  of 
nothing  can  be  made  the  subject  of  a  condition  in  a  will,  condition. 
which  could  not  be  made  the  subject  of  a  contract  or  wager  in 
life.  See  per  the  Lord  Chief  Baron,  Egetion  v.  Earl  Brownlow, 
4  H.  L.  1,  p.  150.  In  that  case  a  condition  defeating  an 
estate  if  Lord  Alford,  the  tenant  for  life,  should  die  without 
having  acquired  the  title  of  Duke  or  Marquis  of  Bridgwater 
was  held  void. 

A  gift  over  in  the  event  of  a  change  of  religion  by  the  Change  of 
legatee  is  valid.    Hodgson  v.  Halford,  11  Ch.  D.  959. 

Conditions  requiring  the  separation  of  husband  and  wife  are  Separation  of 
invalid,  for  instance,  conditions  decreasing  an  annuity  iif  the  ^^^^  "  *°' 
annuitant  again  lives   with  her  husband,   or   increasing  a 
legacy  to  a  husband  in  the  event  of  a  separation  from  his  wife. 
Bean  v.  GriffitJis,  1  Jur.  N.  S.  1045  ;  Cartwright  v.  Cartwright, 
8  D.  M.  &  G.  982 ;  Wilkinson  v.  Wilkinson,  12  Eq.  604. 

A  limitation  to  endure  during  the  separation  of  husband 
and  wife  is  wholly  void.  In  re  Moore  ;  Trafford  v.  Maconochie, 
39  Ch.  D.  116. 

A  condition  not  to  dispute  a  will  is  valid  in  law  if  the  will  Condition  not 

*^  ^  ^  to  dispute  a 

is  unsuccessfully  disputed,  though  it  will  not  avail  to  make  an  will. 
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Chap. 


Computation 
of  time. 


invalid  disposition  good.  Cnolce  v.  Turner^  15  M.  &  W.  727 ; 
Evantuvel  v.  Eranturel,  L.  R.  6  P.  C.  1 ;  Stevenson  v.  Abingdon, 
11  W.  R.  985 ;  see  Warhnck  v.  Varlei/,  80  B.  847 ;  Hope  v. 
International  Financial  Societi/,  4  Ch.  D.  827 ;  Phillipsi  v. 
Phillips,  W.  N.  1877,  260 ;  Massf/  v.  Rogers,  11  L.  E.  Ir.  409. 

On  the  other  hand,  a  condition  not  to  institute  legal 
proceedings  touching  the  estate  and  effects  devised,  is  too 
general,  and  is  bad.  Rhodes  v.  Musnell  Hill  Land  Co., 
29  B.  561. 

A  clause  forfeiting  an  annuity  if  the  annuitant  should 
interfere  or  attempt  to  interfere  in  the  management  of  the 
testator*8  estate  is  good,  and  takes  effect  if  the  annuitant 
brings  an  action  against  the  trustees  without  reasonable  cause. 
Adavis  v.  Adams,  45  Ch.  D.  426 ;  (1892)  1  Ch.  869. 

A  condition  that  trustees  shall  not  pay  over  the  shares  of 
legatees  without  taking  from  them  bonds,  that  they  will  not 
intermarry  or  illegally  cohabit  with  certain  persons,  will  not 
be  enforced.     Poole  v.  Bott,  11  Ha.  33. 

As  to  the  rules  for  computing  time,  within  which  a 
condition  is  required  to  be  performed,  see  Lester  v.  Garland, 
15  Ves.  248 ;  Miller  v.  Wheatlet/,  28  L.  R.  Ir.  144. 


Condition 
subsequent  in 
restraint  of 
marriage  is 
good  in  realty. 


But  not  AS 
regards  an 
estate  tail. 


Condition  in 
restraint  of 
marriage  is 
void  in  per- 
sonalty. 


Conditions  in  Bestraint  of  Marriage. 

A  condition  in  restraint  of  marriage  applies  only  to  a  lawful 
marriage.     In  re  McLaughlin,  1  L.  E.  Ir.  42. 

A  condition  subsequent  in  restraint  of  marriage,  where  the 
estates  are  for  life  or  in  fee,  is,  it  seems,  valid  as  regards 
realty.  Jones  v.  Jones,  1  Q.  B.  D.  279 ;  Bellairs  v.  Bellairs, 
18  Eq.  510. 

But  such  a  condition  is  void,  if  imposed  upon  a  tenant  in 
tail,  as  repugnant  to  the  estate.  Earl  of  ArundeVs  Case, 
8  Dyer,  842b. 

It  is  clear  that,  in  the  case  of  personalty,  a  condition  sub- 
sequent in  general  restraint  of  marriage  is  void,  whether 
the  condition  forfeits  or  only  reduces  the  gift.  Morlet/  v. 
Rennoldson,  2  Ha.  570;  (1895)  1  Ch.  449;  Re  Bellann/ ; 
Pickard  V.  Holrotfd,  48  L.  T.  212. 

And  a    condition  in    restraint    of  marriage,   may  be  so 
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restrictive  as  to   be  equivalent  to  a  general  restraint;  for        Chap- 

instance,  if  it  prohibits  marriage  with  any  person  not  seised 

of  an  estate  in  fee  of  the  clear  yearly  income  of  500Z.  a  year. 
Keilly  v.  Monck,  8  Ridg.  P.  C.  205. 

The  same  rule  applies  to  a  mixed  fund  arising  from  the  Mixed  fund, 
proceeds  of  sale  of  realty  and  pure  personalty.    Llof/d  v.  Lloyd, 

2  Sim.  N.  S.  255 ;  Bellairs  v.  Bellairs,  18  Eq.  510. 

It  would  seem  that  the  rule  applies  to  real  and  personal 
estate  given  together.     Buddy  v.  Gresham,  2  L.  R.  Ir.  443. 
And  it  seems,  that  a  legacy  out  of  the  proceeds  of  land  I'Cgacy  out  of 

"     "^  "^  proceeds  of 

directed  by  the  testator  to  be  converted  would  follow  the  same  sale  of  land, 
rule.     See  In  re  Harfa  Trmtn,  3  De  G.  &  J.  195 ;  Bellairs  v. 
Bellairs,  supra. 

On  the  other  hand,  a  limitation  to  a  person  till  marriage  is  ^»™»J«t»on  iii 

*■  ^  mamage  is 

good,  the  intention  being  to  provide  for  the  person  while  he  good, 
remains  unmarried,  and  not  to  prevent  him  from  marrying. 
Potter  V.   Richards,   24   L.   J.   Ch.   488;    Heath    v.   Lewis, 

3  D.  M.  &  G.  954 ;  In  re  King's  Trusts,  29  L.  R.  Ir.  401. 

In  such  a  case  if  the  legatee  marries  in  the  testator's 
lifetime,  even  with  his  consent,  the  gift  does  not  take  effect. 
BuUock  v.  Bennett,  7  D.  M.  tfe  G.  283;  Andrew  v.  Andrew, 

1  Coll.  690 ;  In  re  King's  Tnists,  29  L.  R.  Ir.  401. 

But  there  may  be  enough  to  show  that  the  marriage 
contemplated  is  a  marriage  after  the  testator's  death,  as  in 
Cooper  V.  Cooper,  6  Ir.  Ch.  217,  where  there  was  a  gift  to  a 
lady  till  marriage,  and  the  testator  then  married  the  lady  and 
republished  his  will  by  a  codicil. 

Conditions  in  partial  restraint  of  marriage  are  valid,  both  Conditions  in 
with  regard  to  realty  and  personalty,  though  with  regard  to  restraint  of 

_  ■ 

the  latter  the  further  question  arises  whether  they  are  in  ^^Xugh^ 

terrorem  or  not.  they  may  be 

Thus,  conditions  restraining  a  widow  or  widower,  whether 
of  the  person  making  the  will  or  of  a  stranger,  from  marrying 
again :   Evans  v.  Rosser,  2  H.  &  M.  190 ;   Newton  v.  Marsd^n, 

2  J.  &  H.  356 ;  Allen  v.  Jackson,  1  Ch.  D.  399  ;  or  requiring 
a  marriage  with  consent :  Sutton  v.  Jewks,  2  Ch.  Rep.  95 ; 
or  restraining  marriage  before  a  certain  age :  Stackpole  v. 
Beaumont,  3  Ves.  89,  are  good  as  conditions,  though  they 
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Chap. 


Doctrine  of 
in  terrorem^ 


Apportion- 
ment  of  con« 
dition. 


may  be  ineffectual  if  there  is  no  gift  over,  on  the  principle 
hereafter  mentioned. 

So  conditions  against  marriage  with  a  Scotchman  (a),  or  in 
a  manner  not  in  accordance  with  the  rules  of  the  Quakers  (fe), 
or  with  a  Papist  (c),  or  a  person  not  being  a  Jew  (d),  or  not 
being  a  Protestant  and  of  Protestant  parents  (e),  or  a  domestic 
servant  (/),  or  if  the  legatee*  marries  beneath  her  {g\  are 
valid.    Perrin  v.  Lyon,  9  East,  170  (a) ;  Hmtghton  v.  Haughtariy 

1  Moll.  611  (b) ;  Dugcian  v.  KeUy,  10  Ir.  Eq.  296,  478  (c) ; 
Hodgson  v.  Halford,  11  Ch.  D.  959  (d) ;  In  re  Kmx,  28 
L.  E.  Ir.  542  (e) ;  Jenner  v.  Turner,  16  Ch.  D.  188  (/) ;  Greene 
V.  Kirkwood,  (1896)  1  Ir.  180  {g). 

In  the  case  of  real  estate  such  conditions  are  valid  even  if 
there  is  no  gift  over.     Haughton  v.  Hatighton,  1  Moll.  611. 

In  the  case  of  personalty,  and  possibly  in  the  case  of 
realty  and  personalty  given  together    {Daddy  v.    Gresham, 

2  L.  B.  Ir.  443),  certain  conditions  subsequent,  though  good  in 
law,  are,  in  accordance  with  the  rule  of  the  Civil  Law,  held  to 
be  void,  and  in  terrorem  merely,  if  there  is  no  gift  over. 

Of  this  nature  are  the  conditions  in  partial  restraint  of 
marriage  already  mentioned.  Marples  v.  Bainbridge,  1  Mad. 
590;   Reynish  v.  Martin,  8  Atk.  880;    Wheeler  v.  Bingham, 

1  Wils.  185 ;  3  Atk.  864 ;   W.  v.  B.,  11  B.  621. 

And  the  same  rule  applies  to  a  condition  not  to  contest  the 
will.     Poxcell  V.  Morgan,  2  Vem.  90. 

But  if  there  is  a  gift  over,  these  conditions  are  effectual,  the 
gift  over  being  considered  sufficient  evidence,  that  they  were 
not  meant  to  be  in  terrorem  merely.     Cl-eaver  v.  Sparling, 

2  P.  W.  626 ;  Tricker  v.  Kingsbury,  7  W.  B.  652 ;  Charlton  v. 
Coombes,  11  W.  B.  1088;  Craven  v.  Brady,  4  Eq.  209; 
4  Ch.  296. 

Miscellaneous  Conditions. 

Where  a  testator  directs,  that  if  a  certain  sum  should  be 
applied  in  favour  of  A.,  A.  should  apply  a  sum  of  different 
amount  in  favour  of  B.,  the  condition  will  be  compulsory  on  A. 
only  if  the  whole  of  the  sum  in  question  is  applied  in  his 
favour,  and  the  condition  will  not  be  apportioned.  Caldwell  v. 
CressneU,  6  Ch.  279  ;  Fazakerley  v.  Ford,  4  Sim.  890. 
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A  condition  requiring  a  release  within  a  given  time,  with        Ck^p. 

a  gift  over,   if  the  release  is  not  given   within  the  time, 

must  be  literally  complied  with.     Simpson  v.  Vickertt,  14  Ves.  r^uirfnga 

841,   348.  releaae. 

But  if  there  is  no  gift  over,  a  release  given  within  a  reason- 
able time  will  satisfy  the  condition.  Simpson  v.  Vickers,  14 
Ves.  341 ;  Taylor  v.  Topham,  1  B.  C.  C.  168 ;  Paine  v.  Hyde, 
4  B.  468 ;  Hollinrake  v.  Lister,  1  Buss.  506 ;  see  Scarlett  v. 
Lord  Ahinf/er,  84  B.  338 ;  Leduard  v.  Hassels,  2  K.  &  J.  870. 

A  legacy  given  on  condition  of  conveying  real  estate  to  a 
third  person  gives  a  legatee  who  has  conveyed  no  lien  upon  the 
land  for  the  legacy.     Barker  v.  Barker,  10  Eq.  488. 

A  condition  of  forfeiture,  if  legatees  cease  to  carry  on  the  Ceasing  to 
testator's  business,  takes  effect,  if  they  sell  it  to  a  company,  ^"^eaB. 
although  they  become  managing  directors  and  in  substance 
sole  shareholders  of  the  company.     Li  re  Sax ;  Barned  v.  Sax, 
62  L.  J.  Ch.  688;  68  L.  T.  849 ;  41  W.  B.  584 ;  8  B.  688. 

**  Where  a  vested  estate  is  to  be  defeated  by  a  condition  on  condition 
a  contingency  that  is  to  happen  afterwards,  that  condition  ™"8*  ^  ^  *^*''* 
must  be  such  that  the  Court  can  see  from  the  beginning  pre- 
cisely and  distinctly  upon  the  happening  of  what  event  it  was 
that  the  preceding  vested  estate  was  to  determine."     Clarering 
V.  Ellison,  7  H.  L.  707,  p.  725. 

Upon  this  principle  conditions  requiring  a  beneficiary  to  Conditions  as 

.,■,.  1  •111-  •!  /\  1  ••         to  residence 

"live  and  reside      m   a   mansion-house  (a),   and  requiring  and  education, 
children  to  be  educated  in  England  and  in  the  Protestant 
religion  (ft)   have  been  held  too   uncertain   to   be    effective. 
FiUinffham  v.  Bromley,  T.  &  E.  580  (a);   Clave  ring  v.  Ellison, 
7  H.  L.  707  (ft). 

But  such  conditions  if  penned  with  sufficient  particularity 
-can  be  made  effectual. 

A  condition  requiring  a  person  to  "  reside  and  dwell  "  in  a  "Reside  and 
mansion-house  has   been  held   good  against  a  person  who 
declared  her  intention  not  to  live  there  at  all.     Dunne  v.  Dunne, 
7  D.  M.  &  G.  207. 

A  condition  of  residence  imports  personal  presence,  but  it  What  residence 
may  be  satisfied  by  keeping  up  an  establishment  at  the  house  *™^^  *^*" 
and  visiting  it  occasionally  without  passing  the  night  there. 
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Chap. 

xxzvn. 


Condition 
inapplicable 
to  infant. 


Effect  of  8.  51 
of  Settled 
Land  Act. 


Name  and 
anns  clause. 


Walvot  V.  Botfield,  Kay,  584 ;  Tcufore  v.  Tcu/ore,  1  Ind.  App. 
887  ;  In  re  Moir ;  Warner  v.  Moir,  25  Ch.  D.  605  ;  see  Wynne 
V.  Fletcher,  24  B.  480. 

A  condition  defeating  an  estate  if  the  taker  refuses  or 
neglects  to  do  something,  for  instance,  to  reside  in  a  mansion- 
house,  does  not  apply  to  an  infant  who  cannot  be  said  to  refuse 
or  neglect  to  reside.  Pan-y  v.  Roberts,  19  W.  E.  1000 ;  Beran 
V.  Mdhon-Hagan,  27  L.  E.  Ir.  899;  81  ih.  842;  Partridfje  v. 
Partiidfie,  (1894)  1  Ch.  851. 

The  effect  of  sect.  51  of  the  Settled  Land  Act,  1682,  upon 
conditions  of  residence  is,  that  the  tenant  for  life  may  sell  and 
enjoy  the  income  of  the  proceeds  notwithstanding  the  condi- 
tion, but  if  he  does  not  sell  he  must  perform  the  condition. 
In  re  Paget' s  Settled  Estates,  80  Ch.  D.  161;  In  re  Haynesr 
Kemp  V.  Haynes,  87  Ch.  D.  806 ;  see  In  re  Edwards'  Settle- 
ment, (1897)  2  Ch.  412. 

With  regard  to  name  and  arms  clauses  a  name  can  be 
assumed  by  any  one,  even  by  an  infant,  without  any  licence  or 
authority,  and  therefore  such  assumption  is  sufficient  unless 
the  testator  requires  some  other  formality.  Doe  d.  Lvscombe  v* 
Yntes,  5  B.  c't  Aid.  544;  Daries  v.  Lowndes,  1  Bing.  N.  C.  618; 
Bevan  v.  Mahon-Hoi/an,  27  L.  E.  Ir.  899 ;  81  tb.  842. 

And  unless  the  name  is  to  be  assumed  as  a  surname  it  is 
sufficient  if  the  devisee  has  the  name  whether  as  a  christian 
name  or  a  surname.     Bennett  v.  Bennett,  2  Dr.  &  S.  266. 

If  a  surname  is  to  be  assumed,  it  may  be  assumed  after,  but 
not  before,  the  beneficiary's  own  surname ;  but  if  it  is  to  be 
assumed  "alone  or  together"  with  the  beneficiaiy's  family 
name,  it  may  be  assumed  before  or  after  the  family  name. 
D'Eyncourtv.  Gregory,  1  Ch.  D.  441;  In  re  Eversley ;  Mildmay 
V.  MUdniay,  (1900)  1  Ch.  96. 

It  appears  not  to  be  settled  whether  a  person  can  assume 
arms  without  a  grant  from  the  Heralds'  College.  See  Davidson^ 
Prec,  vol.  8,  p.  861,  n. ;  Beran  v.  Mahon-Hoifan,  27  L.  E.  Ir. 
899,  p.  411 ;  81  ib.  842,  p.  856. 

But  where  the  condition  requires  the  beneficiary  to  use  his 
best  endeavours  to  obtain  a  grant  of  arms,  the  condition  is  not 
broken  if  he  obtains  a  grant  from  the  Heralds'  College,  though 
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the  arms  gi-anted  are  not  the  identical  arms  of  the  testator.        Chap. 

XXXVII. 

Aidsten  V.  Collins,  54  L.  T.  903. 

For  a  provision  requiring  a  beneficiary  to  enter  on  a  calling,  Entering  on 
see  Galury  v.  Barden,  (1899)  1  Ir.  508.  *•' 

And  for  a  condition  requiring  a  charity  to  obtain  from  the 
public  an  amount  equal  to  the  legacy  left  by  the  testator,  see 
In  re  (ihthh ;  BamJiM  v.  Rogers,  (1900)  1  Ch.  354. 

Repugnant  Conditions. 

Conditions  repugnant  to  the  estate  previously  given  are  void. 
In  re  Dmjdale ;  Dngdale  v.  Dngdale,  38  Ch.  D.  176 ;  Corbett  v. 
€orhett,  13  P.  D.  186 ;  14  P.  D.  7. 

Thus,  conditions  in  general  restraint  of  alienation  are  bad,  Restraints 
if  absolute  interests  have  been  given  in  the  first  place.  4-^°°    *®°*' 

1.  Where  there  is  a  devise  in  fee,  followed  by  an  absolute  Unlimited 
restraint  upon  alienation,  the  restraint  is  void  for  repugnancy. 
Co.  Litt.  222b ;  Hood  v.  Of/lander,  34  B.  513. 

But  a  condition  that  the  feoffee  shall  not  alien  '^  to  such  a  one,  Limited 

.-«.  .  ^"i_»i_«  *i.i_«  £   restraint  on 

naming  liis  name,  or  to  any  of  his  heires,  or  of  the  issues  of  alienation, 
such  a  one,  &:c.,  or  the  like,"  is  said  to  be  good.    Co.  Litt.  223a. 

Upon  this  principle,  conditions  not  to  sell,  except  to  a  sister 
or  sisters  or  their  children,  and  not  to  sell  out  of  the  family, 
have  been  held  valid.  Doe  d.  Gill  v.  Pearson,  6  East,  178  ; 
Ke  Machaif,  20  Eq.  186;  see  Ludlow  v.  Bunbnry,  35  B.  36; 
Billing  v.  Welch,  I.  R.  6  C.  L.  88 ;  see  the  principle  discussed 
in  In  re  Rosher ;  Rosher  v.  Rosher,  26  Ch.  D.  801. 

But  a  condition  not  to  sell  except  to  one  person  is  bad,  since 
a  person  might  be  selected  who  would  be  certain  not  to  pur- 
chase. Mnsvkamp  v.  Bluett,  Bridg.  137  ;  Attwater  v.  Attwater, 
18  B.  33a 

And  conditions  that,  if  the  devisee  in  fee  should  wish  to  sell 
in  the  lifetime  of  the  testator's  wife,  she  should  have  the  option 
of  purchasing  at  a  price,  which  was  about  one-fifth  of  the  value 
of  the  estate,  and  that  upon  any  sale  the  devisee  is  to  pay  a 
legacy  out  of  the  proceeds,  have  been  held  to  be  bad.  In  re 
Rosher ;  Rosher  v.  Rosher,  26  Ch.  D.  801 ;  In  re  Elliot ;  Kelly 
V.  FAliot,  (1896)  2  Ch.  353. 

In  re  Rosher  also  decides,  that  a  restraint  upon  alienation  is  ^*?f*i^?'* 

^  limited  in 

time. 
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Chap. 
XXXVII. 


Alienation  by 
particular 
form  of  con- 
veyance. 


Direction  not 
to  raise  rents. 


Q-ift  over  of 
personalty  on 
alienation. 


Gift  over  on 
alienation 
More  time 
of  distribu- 
tion. 


Defeasance  on 
bankruptcy. 


Gift  over  if 
legatee  dies 
intestate. 


bad  though  limited  in  point  of  time.  Upon  this  question,  see, 
too,  lienaud  v.  Tonnvuieaa,  L.  R.  2  P.  C.  4;  Large's  Case, 
2  Leon.  82;  3  Leon.  182;  2  Jarm.  860;  Churchill  \\  Marks, 
1  Coll.  445 ;  Kiallniark  v.  KiaUviark,  26  L.  J.  Ch.  1 ;  In  re 
Dm/dale;  Diufdale  v.  Dugdalc,  38  Ch.  D.  176;  Corbett  v. 
Cm-hett,  18  P.  D.  136 ;  14  P.  D.  7. 

In  the  same  way,  conditions  restraining  alienation  by  any  par- 
ticular form  of  conveyance,  as  by  charge  or  mortgage,  are  bad. 
Willis  V.  Hisco.v,  4  M.  \-  Cr.  201 ;  JVare  v.  Canit,  10  B.  A  Cr.  433. 

Thus,  a  gift  over  of  so  much  land  as  an  absolute  owner 
charges  or  incumbers  would  be  bad.      JVillis  v.  Hisvox,  supra. 

The  effect  of  the  Settled  Land  Act,  1882,  sect.  51,  upon  condi- 
tions in  restraintof  alienation  must  also  be  borne  in  mind.  In  re 
Ames ;  Ames  v.  Ames,  (1893)  2  Ch.  479  ;  Re  Sndlmry  d-  Pointon 
Estates ;  Vernon  v.  Vernon,  68  L.  T.  707.     See  p.  548. 

Directions  that  the  rents  upon  property  devised  are  not  to 
be  raised  have  been  held  invalid.  A,'(i.  v.  Catherine  Hall, 
Jac.  381 ;  A.-G.  v.  (ireenhill,  33  B.193. 

These  rules  apply  to  personalty,  so  that  if  an  absolute  interest 
is^ given  (a),  or  even  a  life  interest  with  a  power  of  disposition 
by  deed  or  will  (h),  a  gift  over  if  the  legatee  disposes  of  his 
interest  is  void.  BradJcf/  v.  Peixoto,  3  Yes.  324  ;  In  re  Jones's 
mil,  23  L.  T.  211 ;  Metcalfe  v.  Metcalfe,  48  Ch.  I).  633;  In 
re  Bourke's  Trusts,  27  L.  R.  Ir,  573  (a) ;  Re  Wolstenholme  ; 
Marsliall  v.  Aizlewood,  43  L.  T.  752  (/>). 

It  is,  however,  clear  that  absolute  interests,  whether  vested 
or  contingent,  may  be  given  over  upon  alienation  before  the 
time  of  possession.  Kearsley  v.  Woiuicock,  8  Ha.  185  ;  Re 
Payne,  25  B.  556;  Pearson  v.  Dolman,  3  Eq.  315;  In  re 
Porter;  Coulson  \\  Capper,  (1892)  3  Ch.  481. 

2.  A  condition  giving  over  an  estate  in  fee  on  bankruptcy 
of  the  devisee  is  void.  In  re  Machu,  21  Ch.  D.  888 ;  //*  re 
Dugdxde ;  Du^fdale  v.  Duydale,  38  Ch,  D.  176. 

3.  A  gift  over,  if  a  devisee  or  legatee  to  whom  an  absolute 
interest  is  given  does  not  dispose  of  his  interest  or  dies  intes- 
tate, or  dies  before  selling  his  interest,  is  void  both  as  regards 
realty  and  personalty,  Gulliver  v.  Vaux,  8  D.  M.  <&  G.  167,  n. ; 
Holmes  v.  Godson,  8  D.  M.  &  G.  152;  Barton  v.  Barton,  8 
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K.  &  J.  612 ;  Lightbourne  v.  GUI,  3  B.  P.  C.  250 ;  Re  Mortlock's        Ckap. 

XXXVII 

Trusts,  8  K.  &  J.  456  ;  Re  Yaiden,  1  D.  M,  &  G.  58  ;  Watkina         '  - 

V.  WilUainSy  8  Mac.  &  G.  622  ;  Henderson  v.  Cross,  29  B,  216 ; 
Perni  v.  Merriit,  18  Eq.  152 ;  In  re  IVilcocks's  Settlement,  1 
Ch.  D.  229  ;  In  re  Jenkins'  Trnsts,  28  L.  R.  Ir.  162 ;  Stretton 
V.  Fitzfjerald,  28  L.  R.  Ir.  810,  466 ;  Parnell  v-  Boijd,  (1896) 
2  Ii\  671. 

So  a  direction  following  a  devise  to  tenants  in  common  in 
fee  that  if  no  distribution  should  be  made  daring  the  lives 
of  the  tenants  in  common  the  property  should  devolve  to  their 
children  is  invalid.     Shaic  v.  Ford,  7  Ch.  D.  669. 

Such  conditional  gifts  over  are  good  according  to  Scotch 
law.     Barstow  v.  Pattison,  L.  R.  1  H.  L.  Sc.  892. 

After  a  devise  to  A.  and  his  heirs,  a  gift  over  if  A.  shall  die 
without  leaving  lawful  issue  to  his  next  heir-at-law  is  void. 
In  re  Parry  d'  Daggs,  31  Ch.  D.  180;  see  Gidliver  v.  Vaibx^ 
8  D.  M.  &  G.  167,  n. 

It  has  been  held  that  a  gift  over  if  the  legatee  does  not 
dispose  of  his  interest  does  not,  become  valid  by  his  death  in 
the  testator's  lifetime.  Hughes  v.  Ellis,  20  B.  193 ;  Greated  v. 
Greated,  26  B.  621.  These  cases  were  followed  in  In  re  Jenkins' 
Trusts,  23  L.  R.  Ir.  162  ;  but  they  were  doubted  in  In  re 
Stringer,  6  Ch.  D.  1,  and  disapproved,  if  not  directly 
overruled,  in  In  re  Lawman ;  Devenish  v.  Pester,  (1895) 
2   Ch.  848. 

4.  A  gift  over  in  the  event  of  a  previous  gift  being  void  at  (^ift  over  if 
law  or  in  equity  is  good.  De  Tliemmines  v.  De  Bonneval,  S^^oid"*^ 
5  Russ.  288. 

5.  A  tenant  in  tail  cannot  by  condition  subsequent  be  pre-  Condition  not 
vented  from  barring  his  estate  tail.  Dawkins  v.  Lord  Penrhyn,  ^  ^  ^^^^ ' 
4  App.  C.  51 ;  see  Milbank  v.  Vane,  (1898)  8  Ch.  79. 

A  condition  intended  to  determine  an  estate  tail  in  part  Condition 
only,  for  instance,  a  clause  directing  that  the  interests  of  anestate'tui 
tenants  in  tail  shall  cease  as  concerns  the  rights  and  interests  *°  ^^^' 
of  the  person  making  default,  but  not  farther  or  otherwise,  is 
void.    Seymour  v.  Vernon,  10  Jur.  N.  S.  487 ;  12  W.  R.  729.      ^^^  ^^  ^ 

A  condition  in  certain  events  determining  estates  tail,  as  cease  as  if  the 
if  the  tenant  in  tail  were  dead,  will  be  made  good  by  supplying  were  dead. 
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Chap. 


Absolute 
interest 
directed  to 
cease  as  if  the 
donee  were 
dead. 


Conditions 
postponing 
enjoyment 
beyond  21. 


Embracing 
religious  life. 


the  words    dead  without   issue.      Aatlet/  v.    Earl  of  Essex , 
18  Eq.  290. 

But,  if  an  absolute  interest  has  been  given,  such  a  con- 
dition will  be  inefiEectual,  since  the  legatee's  interest  would 
not  determine  with  his  death,  and,  therefore,  the  interest 
directed  to  cease  is  not  the  exact  interest  previously  given. 
Bird  V.  Johnson,  18  Jur.  976;  Catt's  Tnists,  2  H.  &  M.  46 ; 
38  L.  J.  Ch.  495;  Mmgrave  v.  Brooke,  26  Ch.  D.  792. 
See  In  re  Cornirallis;  CormrallU  v.  Wt/keham-MaHin,  82 
Ch.  D.  888. 

6.  So,  two,  when  vested  interests  have  once  been  given, 
restrictions  postponing  the  enjoyment  of  the  property  beyond 
the  age  of  twenty-one  are  void,  unless  the  property  is  other- 
wise disposed  of  in  the  meantime.  Saunders  v.  VaiUier, 
Cr.  &  Ph.  240 ;  lioclce  v.  Rocke,  9  B.  66 ;  Re  Young's  Settle- 
ment, 18  B.  199  ;  Gosling  v.  Gosling,  Johns.  265 ;  Wharton  v. 
Mastennan,  (1895)  A.  C.  186, 

7.  A  provision  cutting  down  legacies  if  the  legatees  should 
embrace  a  religious  life  has  been  held  to  be  repugnant  and 
void.     In  re  Thompson  ;  (rrijfith  v.  Thompson,  44  W.  R.  682. 


Meaning  of 
the  term 
alienation. 


Forfeiture  on  Alienation,  Bankruptcy,  &c. 

Where  property  is  given  over  upon  alienation  the  term 
includes  only  voluntary  alienation,  and  not  a  hostile  bank- 
ruptcy.  Lear  v.  Leggett,  1  E.  &  M.  690 ;  Pym  v.  Lockger^ 
12  Sim.  894 ;  Graham  v.  Lee,  28  B.  888 ;  Re  Kelly's  Settle- 
ment :  West  V.  Turner,  59  L.  T.  494  ;  Re  Harvey ;  Ex  parte 
Pixley  V.  Ilarrey,  60  L.  T.  710 ;  87  W.  R.  620 ;  see  Cooper  v. 
Wyatt,  5  Mad.  482. 

But  the  presentation  of  a  petition  by  the  legatee  under  the 
Insolvent  Debtors'  Act,  or  under  the  arrangement  clauses  of 
the  Bankruptcy  Act,  1869,  is  a  voluntary  alienation.  Shee  v. 
Hale,  18  Ves.  404;  Brandon  v.  Aston,  2  Y.  &  C.  C.  24; 
Churchill  v.  Marks,  1  Coll.  441 ;  Maiiin  v.  Margham^  14  Sim. 
280;  Rochford  v.  Hackman,  9  Ha.  475;  In  re  Amliersfs 
Trusts,  18  Eq.  464 ;  see  Ex  parte  Dawes ;  In  re  Moon,  17 
Q.  B.  D.  275. 
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The  execution  of  a  warrant  of  attorney  for  a  debt  is  not  a      ^SSE; 
charging  within  the  meaning  of  a  forfeiture  clause.     Croft  v. 


LuDilei/,  6  H.  L.  672;  Avisou  v.  Holmm,  IJ.  &  H.  530.  ^wy/^ 

Gifts  over  upon  alienation  are  directed  against  disposing  of  income 
the  property  by  way  of  anticipation  ;  they  do  not,  unless  the  ^^"""^   "*• 
language  is  very  clearly  expressed,  apply  to  dispositions  of 
income  already  accrued  due.    //i  n*  Stuh'n  Tnists,  4  D.  M.  &  G. 
404;  Sutton,  Carden  d-  Co,  v.  Goodrich,  80  L.  T.  765;  see 
In  re  Sampson  ;  Sampson  v.  Sampson,  (1896)  1  Ch.  630. 
If  the  property  is  given  over  if  the  legatee  should  "do  or  **Door 

siiiFer  " 

suflfer,"  or  "do  or  permit"  anything  whereby  the  property 
would  be  vested  in  another,  this  includes  a  hostile  bank- 
ruptcy, lioffvy  V.  Bent,  3  Eq.  759  ;  Ex  parte  Kyston ;  In  re 
ThrockmAirton,  7  Ch.  D.  145. 

Under  similar  words  the  issue  of  a  writ  of  sequestration 
Against  the  legatee  has  been  held  to  work  a  forfeiture.  Dixon 
V.  Howe,  35  L.  T.  549. 

A  gift  over  if  the  legatee  does  or  suffers  something  whereby  *' Payable  to 
the  property  would  **  become  payal>le  to  or  vested  in  *'  another  ^'  ^®*' 
includes  a  receiving  order  in  bankruptcy  (a)  but  not  a  Scotch 
sequestration  (h),  nor  an  adjudication  in  bankruptcy  in  New 
Zealand  of  a  domiciled  Englishman  (o).  In  re  Sartoris's 
Estate ;  Sartoris  v.  Sartoris,  (1892)  1  Ch.  11 ;  see  Ex  parte 
Dawes ;  In  re  Moon,  17  Q.  B.  D.  275  (a) ;  Re  James ; 
Clatterbuck   v.   James,    62   L.    T.    454  (b) ;   In   re  Hayward : 

1  lay  ward  v.  Hayward,  (1897)  1  Ch.  905  (c).  See  also 
In    re   Brewer's   Settlement ;     Morton    v.    Blackmore,    (1896) 

2  Ch.  503. 

A  gift  over  upon  alienation  takes  effect  if  the  legatee  executes  tntt  over  on 
a  charge  which  is  accepted  by  the  incumbrancer,  though  upon  JaJw  effect 
hearing  of  the   forfeiture  clause  he  disclaims  the  charge,  though  alienee 
Hurst  v.  Hurst,  21  Ch.  D.  278.  disclaims. 

But  an  assignment  to  trustees  for  the  benefit  of  the  legatee 
himself  is  not  an  assignment  within  such  a  forfeiture  clause. 
Lockwood  V.  Silces,  51  L.  T.  562. 

A  clause  forfeiting  an  annuity  on  an  attempt  to  sell  it  takes 
-effect  if  the  annuitant  petitions  for  the  benefit  of  the  Insolvent 
Debtors  Act.     Martin  v.  Margham,  14  Sim.  230. 
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Chap. 


If  iexatee 
deprived  or 
liable  to  be 
deprived. 

Attempt  to 
charge. 


Anticipation. 


Taking  in 
execution. 


Deed  of 
inspectorship. 


Legal  dis- 
ability. 


Meaning  of 
insolvency. 


A  gift  over  if  the  legatee  does  or  suffers  anything  whereby  he 
would  be  deprived  or  liable  to  be  deprived  of  the  enjoyment  of 
the  property,  takes  effect  upon  presentation  of  a  bankruptcy 
petition.    In  re  Lojim-Otway ;  Ottrai/  v.  Otfcat/,  (1895)  2  Ch.  285. 

A  gift  over  if  the  legatee  should  attempt  to  assign  or  charge 
his  legacy  takes  effect  if  the  legatee  executes  a  settlement 
purporting  to. assign  it,  although  the  assignment  is  by  law 
inoperative  (a) ;  but  it  does  not  take  effect  on  his  executing  a 
document  purporting  to  be  an  equitable  assignment  if  he  had 
no  intention  to  create  a  charge  by  the  document  (b).  In  re 
Porter;  Couhon  v.  Capper,  (1892)  8  Ch.  481(a);  In  re 
Shetcard;  Sheward  v.  Brown,  (1898)  8  Ch.  502(h);  see  Re 
Spearman  ;  Spearman  v.  Lofrndes,  82  L.  T.  802. 

A  settlement  of  property  to  which  the  settlor  will  be  entitled 
under  A.'s  will  will  not  include  a  life  interest  given  by  A.,  but 
subject  to  forfeiture  on  attempted  alienation.  In  re  Craashaif ; 
Walker  V.  Crannhay,  (1891)  8  Ch.  176. 

A  gift  over  on  anticipating  a  life  interest  given  without 
power  of  anticipation  does  not  take  effect  on  the  execution  of 
a  mortgage  during  coverture.  In  re  Wormald  ;  Frank  v. 
Muzeen,  48  Ch.  D.  680. 

A  gift  over  if  the  life  interest  of  the  beneficiary  ''  should  be 
taken  in  execution  by  any  process  of  law  "  applies  to  equitable 
execution.     Blackman  v.  Fynh,  (1892)  3  Ch.  209. 

The  execution  of  a  deed  of  inspectorship  is  not  within  a  gift 
over  in  the  event  of  the  legatee  taking  the  benefit  of  any  Act  for 
the  relief  of  insolvent  debtors.  Montefiore  v.  Enthorcn,  6  Eq.  85. 

As  to  the  meaning  of  alienation,  see  Arison  \,, Holmes,  1 
J.  &  H.  580,  p.  540. 

The  expression  legal  disability  means  a  disability  arising 
from  act  of  law  and  does  not  include  a  disability  arising  from 
the  act  of  the  legatee.  In  re  Carew  ;  Carew  v.  Carew,  (1896) 
2  Ch.  811. 

Insolvency  has  no  technical  meaning,  but  means  inability 
to  pay  debts.  Freeman  v.  Bourn,  85  B.  17  ;  Re  Mnfigeridge^ 
Joh.  625  ;  29  L.  J.  Ch.  288  ;  see  De  Tastet  v.  Le  Tarernier,  1 
Kee.  161  ;  Bilhon  v.  Crofts,  15  Eq.  814  ;  Xixon  v.  Verry,  29 
Ch.  I).  196. 
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A  declaration  of  insolvency  in   S.  Australia  is  insolvency      ^^£' 

withm  the  meaning  of  a  gift  over  upon  insolvency.     Atfbnn^s - 

I'rastH,  16  Eq.  585  ;  see  ///  re  Lerif's  Trusts,  30  Ch.  D.  119  ; 
In  re  Brouf/hton  ;  Peat  v,  Brouijhtony  57  L.  T.  8. 

A  gift  over  of  a  life  interest  given  to  the  testator's  widow  Marriage, 
in  the  event  of  her  doing  anything  whereby  she  would  be 
deprived  of  the  right  to  receive  the  rents  took  effect  under  the 
old  law  upon  the  marriage  of  the  widow  w  ithout  making  any 
settlement.     Craven  v.  Brachh  4  Eq.  209 ;  4  Ch.  296. 

The  execution  of  an  irrevocable  power  of  attorney  to  receive  Power  of 

attorney. 

an  annuity  is  within  a  clause  of  forfeiture  in  the  event  of 
assignment  or  disposition  by  way  of  anticipation.  Oldham  v. 
Oldham,  8  Eq.  404. 

Where  the  property  is  given  over  upon  bankruptcy,  the  gift  (*ift  over 
over  prima  facie  includes  a  bankruptcy  which  takes  place  after  raptcy 
the  date  of  the  will  and  is  subsisting  at  the  testator's  death,  gu^^gtTng 
notwithstanding  strong  words  of  futurity.     Yarnold  v.  Moor-  bankmptcy. 
houne,  1  R.  <&  M.  364;  Metcalfe  v.  Metcalfe,  (1891)  8  Ch.  1. 

And  it  has  been  held  to  include  a  bankruptcy  which  took 
place  before  the  date  of  the  w*ill,  and  was  subsisting  at  the 
d  (D  ath.     Manning  v.  Chambers,  1  De  G.  &  S.  282  ;  Seymour  v. 
Lucas,  1  Dr.  &  Sm.  177  ;  Trappes  v.  Meredith,  (No.  2)  10  Eq. 
604 ;  7  Ch.  248  ;  see  West  v.  Williams,  (1899)  1  Ch.  182. 

But  since  the  object  of  the  gift  over  is  merely  to  preserve  a  bankruptcy' 
the  property  from  going  to  strangers,  if  the  bankruptcy  is   fere  the  period 
annulled  before  any  payment  accrues  due,  the  forfeiture  does  ^in  noVwork*^ 
not  take  effect.     White  v.  Chittif,  L.  R.  1  Eq.  872  ;    Lloijd  v.  »  forfeiture. 
Lloild,  L.  B.  2  Eq.  722  ;    Trappes  v.  Meredith,  9  Eq.  229 ;    In 
re  Parnham's  Trusts,  46  L.  J.  Ch.  80;  18  Eq.  418 ;  Samuel  v. 
Samuel,  12  Ch.  D.  152 ;  see  Robins  v.  Rose,  48  L.  J.  Ch.  884 ; 
Robei-tson  v.  Richardson,  80  Ch.  D.  628;  Re  Browjhton  ;   Peat 
V.  Braughton,  57  L.  T.  8  ;    In    re  Loftm-Otway  ;    Otway  v. 
Otuay,  (1896)  2  Ch.  285. 

In  the  case  of  an  immediate  gift  it  appears  the  forfeiture 
will  not  take  effect,  where  the  bankruptcy  is  annulled  within  a 
year  from  the  testator's  death  if  there  is  no  right  to  any 
payment  till  then.  Lloyd  v.  Lloyd,  L.  K.  2  Eq.  722  ;  Ancona 
v.  Waddell,  10  Ch.  D.  157. 
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This  principle  would  not  apply  if  one  of  the  terms  of  the 
annulment  is  that  the  dividends  accruing  up  to  that  time 
should  be  paid  to  the  assignee.  In  re  Parnliam's  Tntists,  13 
Eq.  413. 

These  principles  have  no  application  where  the  freedom 
from  bankruptcy  is  a  condition  precedent  to  the  vesting.  Cox 
V.  Votihlauqui'y  6  Eq.  482 ;  see  Samuel  v.  Samud,  supra. 

Similarly,  if  the  life  interest  given  over  on  bankruptcy 
is  subject  to  a  prior  life  interest,  the  gift  over  takes  effect 
on  a  bankruptcy  during  the  life  of  the  prior  tenant  for  life. 
Sharp  V.  Cosserat,  20  B.  470 ;  Muiiijerulffc's  Trunts,  Johns.  625. 

And  a  gift  over  upon  bankruptcy  vi\\\  carry  over  an  accrued 
share  directed  to  go  in  the  same  manner  as  the  original  share, 
though  not  accruing  till  after  Bankruptcy.  Dorsett  v.  Dornett, 
30  B.  250. 

A  proviso  for  cesser  if  the  beneficiary  **  should  by  his  own 
act  or  by  operation  of  law  be  deprived  of  the  absolute  personal 
enjoyment"  of  his  interest  does  not  take  effect  by  the 
beneficiary  being  convicted  of  felony  and  sentenced  to  penal 
sei-vitude.     He  Daah ;  Darb't/  v.  Kiuf/y  57  L.  T.  219. 

Separate  Use. 

Under  the  Married  Women's  Property  Act,  1882  (sect.  2), 
every  woman  married  since  the  Act  may  hold  as  her  separate 
property,  and  dispose  of  as  if  she  were  Okfemr  soh\  all  real  and 
personal  property  belonging  to  her  at  the  time  of  her  marriage 
or  acquired  or  devolving  upon  her  after  marriage. 

And  by  sect.  5,  every  woman  married  before  the  Act  may 
hold  and  dispose  of  in  manner  aforesaid,  as  her  separate 
proi^erty,  all  real  and  personal  property,  the  title  to  which 
accrues  after  the  commencement  of  the  Act. 

In  the.  cases  above  mentioned  a  married  woman  may  take 
and  dispose  of  the  legal  estate  in  land,  without  deed  acknow- 
ledged if  it  is  vested  in  her  in  her  own  right  or  as  mortgagee, 
but  not  if  it  is  vested  in  her  as  trustee.  In  re  Drnmmond  iC- 
Darie's  Contract,  (1891)  1  Ch,  524  ;  In  re  HarknenH  tt 
Alhopp,  (1896)  2  Ch.  358  ;  In  re  Broohr  tC  Fremlin,  (1898) 
1  Ch.  647. 
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The  Act  does  not  affect  the  husband's  right,  on  his  wife^s        c^^ap^ 

XXXVII. 

death,  to  her  undisposed-of  personalty,  nor  destroy  his  tenancy   '— 

by  the  curtesy  in  her  undisposed-of  real  estate.  In  re 
Ijamherfs  Estate ;  Stanton  v.  Lamhrrt,  39  Ch.  D.  626;  Snrntan 
V.  Wharton,  (1891)  1  Q.  B.  491 ;  Hope  v.  Hoj^e,  (1892)  2  Ch.  386. 

Before  the  Married  Women's   Property  Act,  1882,  it  was  Separate  use., 
settled  that  the  corpus  as  well  as   the  income  of  real  or 
personal  estate  might  be  given   to  the  separate  use  of  a 
mari'ied  woman.     Taylor  v.  Meads,  4  D.  J.  &  S.  607  ;   Cooper 
V.  Macdonahl  7  Ch.  D.  288. 

The  separate  use  may  of  course  be  so  framed  as  fo  apply  to 
income  or  to  the  rents  and  profits  only,  and  not  to  the 
corpus  (a),  or  it  may  be  limited  to  a  particular  coverture  {h). 
CroHhij  V.  Chnreh,  3  B.  485  ;  Hanehett  v.  Briscoe,  22  B.  496  ; 
Trouthech  v.  Boiufhei/,  L.  R.  2  Eq.  534  (a)  ;  Shvte  v.  Horiije, 
58  L.  T.  546  (t). 

In  cases  not  within  the  Married  Women's  Property  Act,  1882,  Separate  use* 
the  effect  of  the  separate  use  as  regards  the  capital  is  to  give  MawLi  ^ 
the  married  woman  a  power  of  disposition.  v^^^K^ k^l 

If  the  married  woman   does  not  exercise  her  power  of  1882. 
disposition  the  separate  use  is  exhausted,  and  upon  her  death 
the  husband's  rights  revive. 

Therefore,  in  the  case  of  land  given  to  the  separate  use  of  a  Bffect  of 

.    1  11*  *it        A  1  •  I*  -i •  At       separate  usO' 

married  woman  who  dies  without  making  a  disposition,  the  on  curtesy, 
husband  is  entitled  to  an  estate  by  the  curtesy.  Roberts  v. 
Dirwell,  1  Atk.  607  ;  FoUett  v.  Ti/rer,  14  Sim.  125  ;  Appleton 
V.  lioidey,  8  Eq.  139  ;  Cooper  v.  Macdonald,  7  Ch.  D.  288  ; 
overruling  Hearle  v.  Greenhank,  3  Atk.  675,  715,  716;  1 
Yes.  Sen.  298 ;  and  Moore  v.  Webster,  3  Eq.  267. 

The  case  of  Bennett  v.  Daris,  2  P.  W.  316,  is  sometimes 
cited  as  an  authority,  that  an  express  declaration  that  curtesy 
is  not  to  attach  to  lands  given  to  the  separate  use  of  a  married 
woman  would  be  effectual  where  no  disposition  is  made  of  the 
lands.  The  question  did  not  arise  in  the  case,  as  both  husband 
and  wife  were  alive. 

Chattels  real  belonging  to  the  wife  to  her  separate  use  vest  chattels  real 
in  the  husband,  jure  mariti,  if  she  dies  without  disposing  of  use**^**"^  ^ 
them.     Archer  v.  lavender,  I.  R.  9  Eq.  220. 
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And  it  seems  chattels  in  possession  belonging  to  the  wife  to 
her  separate  use,  and  not  disposed  of,  belong  to  the  husband 
without  the  necessity  of  taking  out  administration  to  the  wife. 
Mohmif  V.  Kinnieihi,  10  Sim.  254  ;  Birdr  v.  Peagrum,  13 
C.  B.  639. 

In  cases  not  within  the  Married  Women's  Property  Act, 
1882,  the  marital  right  will  be  held  to  be  excluded  only  by  a 
clear  indication  of  intention  to  exclude  ^t. 

The  word  **  separate  "  is  sufficient  for  this  purpose,  whether 
the  legatee  is  married  or  not.     Anhev  v.  Horke,  7  Ir.  Eq.  478. 

On  the  other  hand,  such  words  as  *'  own  use,"  "absolute 
use,"  or  to  pay  to  **her  own  proper  hands"  are  not  enough, 
whether  the  legatee  is  married  or  single,  or  whether  trustees 
are  interposed  or  not.  Bf/croft  v.  Christy,  3  B.  238  ;  Tyler  v. 
Luki',  2  E.  &>M.  183  ;  Blackhw  v.  Jjiwh,  2  Ha.  49  ;  Taylor  v. 
Staiuton,  2  Jur.  N.  S.  634  ;  Wilh  v.  Sayer,  4  Mad.  409  ;  Roberts 
V.  Sjncer,  5  Mad.  491  ;  Beales  v.  Spencer,  2  Y.  «fe  C.  C.  651. 

But  if  the  legatee  is  married  at  the  time  and  the  legacy  is 
directed  to  be  at  her  own  disposal,  a  separate  use  is  created. 
Kirk  V.  PauUn,  7  Vin.  Ab.  95,  pi.  48;  Pnrhard  v.  Ames, 
T.  &  R.  222 ;  Bland  v.  Danes,  17  Ch.  D.  794. 

Directions  that  the  receipt  of  a  legatee,  "notwithstanding 
coverture,"  and  that  her  "sole  and  separate  receipt  "  should 
be  a  good  discharge,  have  been  held  to  create  a  separate  use. 
Cooper  V.  Wells,  11  Jur.  N.  S.  928  ;  In  re  Molyneux's  Estate, 
I.  R.  6  Eq.  411. 

The  same  has  been  held  w'here  the  legatee  was  married,  and 
her  receipt  was  declared  to  be  a  sufficient  discharge.  I^e  v. 
Prideaux,  3  B.  C.  C.  381 ;  Re  Lotimer,  12  B.  521. 

And  where  a  legacy  was  given,  if  husband  and  wife  should 
not  be  living  together,  half  to  the  husband  and  half  to  the 
wife  absolutely,  the  wife  took  to  her  separate  use.  Sheicell  v. 
Dicarris,  Johns.  172. 

So,  too,  a  direction  that  the  devisee  is  to  receive  the  rents 
herself,  whether  married  or  single,  creates  a  separate  use. 
Goulder  v.  Camm,  1  D.  F.  &  J.  146. 

Probably  a  gift  for  the  maintenance  and  support  of  a 
woman  referred  to  by  the  testator  as  married  would  create 
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^  separate  use.     Darley  v.  Darley,  8  Atk.  399 ;  Cape  v.  Cape,      ySfS;, 
2  Y.  &  C.  Ex.  548  ;  see  Wardle  v.  Claxton,  9  Sim.  524.  — 

And  a  power  given  to  trustees  to  apply  income  for  the 
maintenance  and  support  of  a  widow  authorises  payment 
of  the  income  to  her  separate  use.  Amtin  v.  Anstiny  4 
€h.  D.  288  ;  see  In  re  Peacock's  TrusU,  10  Ch.  D.  490. 

The  word  sole  may  in  some  cases  be  sufficient  to  create  Effect  of  the 

•^  .  .  word  "  sole " 

a  separate   use,  but  prima  facie   it  has  no   such  technical  in  creating  a 
meaning,  and  the  burden  of  proof  is  upon  those  who  assert  *®^"^    ^^' 
it  has.     Lewis  v.  Mathews,  L.  E.  2  Eq.  177  ;  Masset/  v.  linwen, 
I.  R.  1  Eq.  110 ;  L.  R.  4  H.  L.  288. 

In  a  marriage  settlement  where  the  whole  object  is  to  secure 
to  the  wife  a  separate  estate,  the  word  may  have  the  force  of 
separate.     Ex  parte  Hay,  1  Mad.  199. 

But  in  a  will  where  no  such  intention  can  be  presumed, 
further  indication  is  necessary. 

a.  A  gift  to  "A.,  the  wife  of  B.,  for  her  sole  use,*'  creates 
a  separate  use.  Inf/lejield  v.  Coffhlan,  2  Coll.  247 ;  Farrow 
V.  Smith,  W.  N.  1877,  21 ;  In  re  Amies'  Estate ;  Milner  v. 
MUner,  W.  N.  1880,  16 ;  Bland  v.  Dawes,  17  Ch.  D.  794. 

h.  The  same  has  been  held  where,  though  the  legatee 
was  not  in  the  gift  to  her  referred  to  as  married,  it  appeared 
from  other  parts  of  the  will  that  she  was  a  married  woman. 
Green  v.  Britten,  1  D.  J.  &  S.  649 ;  Hartford  v.  Power, 
I.  R.  2  Eq.  204. 

But  this  is  not  the  case  if  the  legatee  be  the  testator's 
own  wife,  so  that  she  must  be  discovert  when  the  will 
takes  effect.  Gilbert  v.  Lewis,  1  D.  J.  &  S.  88;  Green  v. 
Marsden,  1  Dr.  646. 

c.  If  the  legatee  is  unmarried  at  the  time,  but  the  testator 
shows  that  he  contemplates  her  marriage,  and  expressly 
wishes  to  guard  against  the  claims  of  a  future  husband, 
the  same  effect  will  follow.  Ex  parte  Killick,  8  M.  D.  &  De  G. 
480 ;  In  re  Tarset/s  Trust,  L.  R.  1  Eq.  561 ;  see  Baker  v.  Ker, 
11  L.  R.  Ir.  8. 

d.  So,  too,  if  a  trust  is  created  confined  to  the  particular 
gift,  and  no  other  motive  for  it  is  discernible.  Adamson  v. 
Armitage,  19  Ves.  416. 
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But  the  mere  interposition  of  trustees  will  not  give  the  word 
the  force  of  separate  if  the  trust  is  created  for  the  general 
purposes  of  the  will,  and  not  confined  to  the  particular 
gift.     MaHHeii  v.  lioivcn,  L.  R.  4  H.  L.  288. 
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Bestraint  upon  Anticipation. 

A  married  woman  may  be  restrained  from  anticipating  the 
rents  and  profits  of  real  estate  and  the  income  of  personalty 
given  to  her  separate  use ;  a  restraint  upon  anticipation  may 
also  be  imposed  upon  corpus. 

A  restraint  upon  anticipation  imposed  by  the  will  of  an 
English  testator  binds  a  legatee  domiciled  in  a  country  where 
such  a  restraint  is  not  recognised.  PeiUon  v.  Brooldng,  25  B.218. 

The  restraint  can  only  be  imposed  upon  property  belonging 
to  the  separate  use,  whether  by  virtue  of  the  Married  Women's 
Property  Act  or  otherwise.  Baggett  v.  Meua:\  1  Coll.  138; 
Stogdon  v.  Lee,  (1891)  1  Q.  B.  661 ;  In  re  Luinley ;  Kx  paiie 
Hood  Barrsy  (1896)  2  Ch.  690. 

A  restraint  upon  anticipation  is  not  inconsistent  with  the 
life  estate  being  given  without  impeachment  of  waste.  In  re 
Lnmley,  supra. 

A  restraint  upon  anticipation  applicable  to  the  rents  of  real 
estate  devised  to  a  married  woman  in  tail  does  not  prevent 
her  from  enlarging  the  estate  tail  to  a  fee  with  her  husband's 
consent.     Cooper  v.  Maedonaldy  7  Ch.  D.  289. 

TBe  case  would  probably  be  the  same  if  the  restraint  upon 
anticipation  were  expressly  applied  to  the  corpus.  Cooper 
v.  Macdonaldy  supra, 

A  married  woman  entitled  to  real  estate  for  life  to  her 
separate  use  without  power  of  anticipation,  with  a  testamentary 
power  of  disposition,  may  release  her  power  under  the  Act  for 
the  abolition  of  fines  and  recoveries.  Heath  v.  Wickham, 
5  L.  R.  Ir.  285. 

In  the  case  of  a  restraint  upon  anticipation  applied  to 
the  corpus  of  real  estate,  the  effect  appears  to  be  to  restrain 
the  married  woman  from  disclosing  either  of  the  income  or 
the  corpus  during  coverture  except  by  will.  Baggett  v.  Meujr, 
1  Coll.  138  ;  1  Ph.  627. 
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In  the  case  of  a  fund  of  personalty  given  to  a  married      ^^P;, 
woman  with  a  restraint  upon  anticipation,  a  distinction  has 


been  drawn  between  a  fund  invested  so  as  to  produce  income,   upol'^uci- 

and  a  gift  of  a  share  of  proceeds  of  sale  or  cash  not  producing  p?*^^"  ®^  ^^J]^^ 

income,  the  restraint  upon  anticipation  being  held  effectual 

in  the  former  case,  and  ineffectual  in  the  latter.     See  In  re 

Ellis'  TnistSy  17  Eq.  409  ;  In  re  Croiighton's  Trusts,  8  Ch.  D, 

460;  In  re  Benton;  Smith  v.  Smith,  19  Ch.  D.  277;  In  re 

Clarke's   Trusts,   21  Ch.   D.  748;   In  re    Taher ;  Arnold  v. 

Kayess,  46  L.  T.  805  ;   51  L.  J.  Ch.  721 ;  30  W.  R.  888 ; 

In  re  Coomhes ;  Coomhes  v.  Parfitt,  W.  N.  1888,  169 ;  see,  too. 

Re  Sarel,  4  N.  E.  821  ;  10  Jur.  N.  S.  876 ;  Re  GashelVs  Tnists, 

11  Jur.  N.  S.  780 ;  Re  Sykes'  Trusts,  2  J.  &  H.  415. 

This  distinction  is  now  overruled.  The  true  test  is,  does 
the  testator  intend  the  fund  to  be  paid  to  the  married  woman, 
or  does  he  intend  her  to  enjoy  it  only  in  the  shape  of  income. 
In  re  Bonn  ;  CTHalloran  v.  King,  27  Ch.  D.  411. 

a.  Where  a  fund  is  given  immediately  to  a  legatee  with  Direction  to 
a  direction  to  pay  it  to  her,  the  direction  to  pay  overrides  a 
restraint  on  anticipation.     In  re  Grey's  Settlements ;  Acason 

V.  Greenwood,  84  Ch.  D.  85,  712  (as  to  the  1,500/.,  which  was 
not,  however,  before  the  Court)  ;  In  re  Fearon  ;  Hotchkin 
V.  Mayor,  45  W.  R.  282. 

A  fortioii  is  this  the  cas6,  if  the  fund  is  directed  to  be  paid 
over  after  a  life  interest,  as  force  can  then  be  given  to  the 
restraint  on  anticipation  by  applying  it  to  the  reversionary 
interest.     Li  re  Bown,  supra. 

b.  But  where  a  fund  is  given  on  trust  for  a  legatee,  a  Fund  to  bo 
restraint  on  anticipation  will  be  effectual;  and  the  fact  that  tnistees. 
the  fund  is  given  after  a  life  interest  or  a  period  of  accumu- 
lation, does  not  of  itself  show  that  the  restraint  on  anticipation 

was  meant  to  cease  when  the  fund  fell  into  possession.  In 
re.  Grey's  Settlements,  sujn^a ;  In  re  Tippetts  d  Xewhould's 
Contract,  87  Ch.  D.  444 ;  Re  Holmes ;  Hallows  v.  Holmes, 
67  L.  T.  885. 

A  restraint  may  be  effectually  confined  to  a  reversionary 
interest.     In  re  Bown,  supra. 

Where  there  was  a  direction  to  accumulate  the  income  of  a 

T.W.  o  o 
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fund  and  the  rents  of  realty  during  the  life  of  an  annuitant 
and  after  her  death  to  stand  possessed  of  the  fund  and  realty 
with  the  accumulations  in  trust  for  a  married  woman,  whom 
the  testator  restrained  from  anticipation  during  the  annuitant's 
life,  it  was  held  that  the  restraint  was  eflfectual,  and  the 
married  woman  could  not  stop  the  accumulations.  In  re 
Spencer ;  Thomas  v.  Spencer,  80  Ch.  D.  188. 

The  restraint  upon  anticipation  attaches  only  to  the  separate 
estate,  and  therefore  determines  with  coverture.  Barton  v. 
Briscoe,  Jac.  608  ;  Jones  v.  Salter,  2  E.  &  M.  208 ;  Woodmeston 
V.  Walker,  2  R.  &M.  197  ;  see  In  re  IVlieeler;  Brlggs  v.  Ryany 
(1899)  2  Ch.  717. 

If  nothing  is  done  with  the  property  in  the  meantime  it 
revives  on  future  coverture.  TuUett  v-  Annstrong,  1  B.  1 ; 
4  M.  &  Cr.  890 ;  Scarborough  v.  Borman,  1  B.  84 ;  4  M.  «fe  Cr. 
878 ;  Re  Gaffee,  1  Mac.  *fe  G.  541 ;  see  Hamilton  v.  Hamilton, 
(1892)  1  Ch.  896. 

The  restraint  may  be  confined  to  marriage  with  a  particular 
husband  by  name.  Morris  v.  Morris,  4  Dr.  88  ;  Hawkes  v. 
Hubbuck,  11  Eq.  5;  see  In  re  Molynenjc*s  Estate,  I.  R. 
6  Eq.  411. 

A  sale  or  conversion  of  the  property  destroys  the  separate 
use.      Wright  v.  Wiight,  2  J.  &  H.  647. 

Difficulties  have  sometimes  arisen  as  to  what  words  are 
necessary  to  create  a  restraint  on  anticipation. 

A  direction  that  there  is  to  be  no  sale  or  mortgage  of  the 
estate  devised  or  the  rents  arising  from  it  during  the  life 
of  the  devidee,  amounts  to  a  restraint  on  anticipation* 
Baggett  v.  Meux,  1  Coll.  188 ;  1  Ph.  627 ;  Govlder  v.  Camm, 
1  D.  P.  &  J.  146  ;  Steedmany, Poole,  6  Ha.  198 ;  see,  however, 
Re  Hutchings  to  Burt,  59  L.  T.  490. 

The  same  has  been  held  of  a  direction  that  the  receipts 
of  the  devisee  alone,  after  the  payment  of  the  rents  devised 
shall  have  become  due,  should  be  sufficient  discharges.  Field 
V.  Evans,  15  Sim.  875 ;  Baker  v.  Bradley,  7  D.  M.  &  G.  597 ; 
miite  V.  Herrick,  21  W.  R.  454;  In  re  Smith;  Chapman  v. 
Wood,  51  L.  T.  501. 

But  a  direction  to  pay  to  the  legatee  personally,  or  on  her 
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receipt  alone,  will  not  restrain  anticipation.     lie  Rosses  Trust,      ^SSSfy 

1  Sim.  N.  S.  196  ;  Wagstaff  v.  Smith,  9  Ves.  520,"  524 ;  Acton   - 

V.  White,  1  S.  &  St.  429. 

When  the  legatee  has  a  power  to  appoint  the  accruing  rents, 
but  not  by  way  of  anticipation,  and  in  default  of  appointment 
there  is  a  gift  to  her  for  her  separate  use,  the  restraint 
upon  anticipation  applies  only  to  the  exercise  of  the  power. 
Barrymore  v.  EUis,  8  Sim.  1 ;  Medley  v,  Horton,  14  Sim.  222. 

But  if  the  gift  in  default  of  appointment  is  followed  by  a 
receipt  clause  applied  to  the  same  rents  as  those  she  has  power 
to  appoint,  the  restraint  upon  anticipation  will  extend  to  the 
whole  gift.     Moore  v.  Moore,  1  Coll.  54 ;  Brotcn  v.  Bamford, 

1  Ph.  620. 

A  restraint  upon  anticipation  does  not  affect  income  which  Restraint 
has  accrued  due  though  not  paid.   Hood  Barra  v.  Heriot,  (1896)  i-ogards 
A.  C.  174 ;  overruling  Cox  v.  Bennett,  (1891)  1  Ch.  617 ;  Hood  ^''^°'*  ^"*' 
Barrs  v.  Cathcart,  (1894)  2  Q.  B.  559;  Fillers  v.  Edwards, 
71  L.  T.  788,  so  far  as  contra. 

A  judgment  against  a  married  woman  restrained  from 
anticipation  can  therefore  be  enforced  against  income  due  at 
the  date  of  the  judgment,  but  not  against  income  afterwards 
becoming  due.  In  re  Lumley,  (1896)  2  Ch.  690;  Wldteleyv. 
Edwards,  (1896)  2  Q.  B.  48. 

But  a  married  woman  restrained  from  anticipation  cannot  Apportioned 
assign  an  apportioned   part  of   the   income  accruing  at  the  assignable. 
date  of  the  assignment.      She  can  only  assign  what  has 
actually  become  payable  according  to  the  instrument  under 
which   it    is  payable.     In   re  Brettle ;   Jollands  v.   Burdett, 

2  D.  J.  &  S.  79. 

Sect.  2  of  the  Married  Women's  Property  Act,  1898  (56  &  57 
Vict.  c.  63),  provides  that  in  any  proceeding  by  a  woman  or  by 
a.  next  friend  on  her  behalf,  the  Court  may  order  payment  of 
the  costs  of  the  opposite  party  out  of  property  subject  to  a 
restraint  upon  anticipation.  See  Hood  Barrs  v.  Cathcart, 
(1894)  8  Ch.  876 ;  In  re  Godfrey ;  Thome-George  v.  Godfrey, 
TV.  N.  1895,  12. 
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LIMITATIONS   BY   WAY    OP    REMAINDER — DIVESTING. 


Chap. 


Remainder  in 
chattels. 


I.  What  Cannot  be  Given  Over. 

In  some  things  nothing  less  than  an  absolute  interest  can 
be  given. 

There  can  be  no  remainder  in  the  strict  sense  of  the  word  of 
chattels.  At  law  a  grant  of  chattels  for  life  vests  the  whole 
legal  interest  in  the  tenant  for  life. 

This  rule,  however,  does  not  apply  to  gifts  by  will.  It  has 
long  been  settled  that  under  a  gift  by  will  of  a  term  to  A.  for 
life,  and  after  his  death  to  B.,  or  to  the  children  of  A.,  the 
legal  interest  passes  by  way  of  executory  devise  to  the  person 
entitled  under  the  will  on  the  death  of  the  tenant  for  life. 
Manning's  Case,  8  Eep.  94b  ;  Lamped  Case,  10  Rep.  461) ; 
Stevenson  v.  Mayor  of  Liverpool,  L.  R.  10  Q.  B.  81. 

In  some  cases  the  nature  of  the  property  is  such  as  not  to 
allow  of  successive  limitations ;  thus : — 
Consumable  Things  qiue  ipso  usu  consumuntiir  cannot   be  given  over, 

^^ye^^Te"!*  unless  they  form  part  of  a  stock-in-trade.     Randall  v.  Russell, 

3  Mier.  190;  Andrew  v.  Andrew,  1  Coll.  690;  Groves  v.  IVrufht, 
2  K.  &  J.  347  ;  Bn/ant  v.  Easterson,  7  W.  R.  298  ;  5  Jur.  N.  S. 
166 ;  Phillips  v.  Real,  32  B.  26  ;  Cockayne  v.  Harrison,  13  Eq. 
432 ;  see  Re  HalVs  Will,  19  Jur.  974 ;  Re  Colyer,  55  L.  T. 
344 ;  Connolly  v.  Connolly,  56  L.  T.  304. 

Even  in  the  case  of  stock-in-trade  if  the  tenant  for  life  is 
not  to  be  liable  for  depreciation  he  takes  absolutely.  Breton 
V.  Mockett,  9  Ch.  D.  95. 

But  a  gift  of  so  much  of  the  testator*s  wine  as  the  legatee 
can  consume  in  the  house  is  effectual,  and  does  not  make  the 
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legatee  absolute  owner  of  the  wine.    7^'  Cohiev  ;  Millikin  v.        5^P' 
^  xxxyni. 

SnAUiig,  55  L.  T.  344.  -        

Absolute  interests  can  of  course  not  be  limited  over  by  way  ^^®"^  ^^J^  ^ 

no  remainder 

of  remainder ;  thus  a  devise,  if  A.  dies  without  heirs,  after  a  after  an  abso- 
prior  devise  to  A.  in  fee,  is  void.     Tilbury  v.  Tarbut,  8  Atk. 
617 ;  1  Ves.  Sen.  88. 

And  in  the  same  way  absolute  interests  in  personalty 
cannot  be  given  to  several  persons  in  succession.  Bi/mj  v. 
Lord  Strafford,  5  B.  558 ;  see  In  re  Percy ;  Percy  v.  Percy , 
24  Ch.  D.  616. 

But  if  personalty  is  given  to  A.  and  the  heirs  of  his  body  Gift  of 
with  remainder  to  B.  and  the  heirs  of  his  body,  and  A.  dies  after  abso- 
before  the  testator,  B.  takes,  though  he  could  have  taken   J^^^J^ 
nothing  if   A.  had   survived.     In  re   Lawman ;   Devenish   v. 
Peatery  (1895)  2  Ch.  848 ;  overruling  dicta  in  Harris  v.  Daris^ 
1  Coll.  416,  and  Htu/hes  v.  Ellis,  20  B.  198  ;  Great^d  v.  Greated, 
26  B.  621,  so  far  as  contra. 

It  would  seem  that  a  gift  of  consumable  articles  to  A.  for 
life,  remainder  to  B.,  would  not  lapse  by  A.'s  death  in  the 
testator's  lifetime,  notwithstanding  Andi^ew  v.  Andrew, 
1  Coll.  690. 

There  can  be  no  gift  over  of  so  much  as  a  legatee  does  not  Gift  over  of 
dispose  of  where  an  absolute  interest  has  been  given  to  the  J^J^  does* 
legatee.     Watkimt  v.  Williams,  d  Mac.  I'l  G.  622;  Henderson  notdiepoeeof 

is  void. 

v.  Cross,  29  B.  216 ;  Bower  v.  Goslett,  27  L.  J.  Ch.  249 ; 
6  W.  R.  8 ;  In  re  Jones  ;  Ricliards  v.  Jones,  (1898)  1  Ch.  438 ; 
In  re  Walker;  Lhyd  v.  Tweedy,  (1898)  1  Ir.  6. 

Such  a  limitation  is,  however,  valid  in  a  settlement.  Turner 
V.  Catdfield,  7  L.  R.  Ir.  347. 

Nor  can  there  be  a  gift  over  of  what  remains  after  payment 
of  the  debts  of  a  legatee  to  whom  an  absolute  interest  is  given. 
Perry  v.  Merritt,  18  Eq.  152. 

The  case  is,  of  course,  different  if  the  true  construction  is  Life  interest, 
that  the  legatee  takes  a  life  interest  only  (see  ante,  p.  455),  and  JI^^Mj^iDt 
if  a  fund  is  given  to  a  person  expressly  for  life,  with  a  power 
of  disposing  of  it  during  life  or  by  will,  a  gift  of  it  after  the 
death  of  the  donee  of  the  power  is  good,  so  far  as  the  power 
is  not  exercised.    Snrman  v.  Surman,  5  Mad.  123;  Pennock  v. 
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Pemiocli,  13  Eq.  144;  In  re  lliomaon'H  Estate;  Henimj  v. 
Barrow,  13  Ch.  D.  144 ;  14  ib.  268 ;  In  re  Stringer's  Estate ; 
Shaw  V.  Jones-Ford,  6  Ch.  D.  1 ;  Moore  v.  Ffolliott,  11  L.  R.  Ir. 
206  ;  see  Re  Brook's  Will,  2  Dr.  &  S.  862;  In  re  Heffinlyotham  ; 
Wilson  V.  Hecfinhotham,  W.  N.  1884,  179. 

An  executory  gift  over  of  an  estate  pur  autre  vie  given  to  a 
man  and  his  heirs  is  valid,  and  cannot  be  destroyed  by  the 
devisees  in  fee.     In  re  Barber's  Settled  Estates,  18  Ch.  D.  625. 


Legal 

remainden 
and  executoiy 
interests. 


II.  Limitations  Distinguished. 

Limitations  (excluding  immediate  limitations  of  particular 
estates)  fall  most  naturally  into  limitations  disposing  of 
property  in  which  partial  or  contingent  interests  have  been 
previously  given,  and  limitations  varying  and  re-arranging 
previous  dispositions. 

A  legal  remainder  of  freehold  must  be  supported  by  a 
previous  estate  of  freehold,  otherwise  it  can  only  be  supported 
as  an  executory  devise. 

And  as  no  limitation  can  be  a  remainder  following  upon  an 
estate  less  than  an  estate  for  life,  so  no  limitation  can  be  a 
remainder  following  upon  a  determinable  fee,  or  any  greater 
estate.     Fearne,  C.  E.  225  ;  Sei/mour's  Case,  10  Rep.  95b. 

And  a  limitation  following  upon  an  executory  limitation  must 
itself  be  executory  and  cannot  be  a  remainder.  Fearne, 
C.  R.  503. 

Where  an  estate  can  take  effect  as  a  remainder,  it  will 
nevei*  be  construed  an  executory  devise  or  springing  use. 
Carwardine  v.  Carwardine,  1  Ed.  27 ;  Goodtitle  v.  Billinffton, 
Dougl.  725 ;  Fearne,  C.  R.  386  ;  Doe  d.  Seott  v.  Koaeh,  5  M.  i^  S. 
482  ;  the  reason  given  being  that  **  executory  interests,  not  by 
way  of  remainder,  unless  engrafted  on  an  estate  tail,  cannot  be 
barred,  and  consequently  there  is  a  tendency  in  such  interests 
to  a  perpetuity,  which  is  contrary  to  the  policy  of  the  law." 
Smith's  Ex.  Dev.  71. 

The  death  of  the  testator  is  the  time  to  ascertain  whether  a 
limitation  is  a  contingent  remainder  or  an  executory  devise. 
Thus,  under  a  deVise  to  A.  for  life,  and  then  to  the  first  and 
other  sons  of  B.  in  tail,  if  A.  dies  hi  the  lifetime  of  the  testator, 
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and  B.  has  no  sons  living  at  the  testator's  death,  the  devise  to     _  ^*P* 

xxxvm* 

the  sons  of  B.  will  take  effect  as  an  executory  limitation.  — 

Hopkins  v.  Hopkins,  Ca.  t.  Talb.  44. 

Where  there  is  a  gift  to  A.  for  life,  with  remainder  to  such 
of  her  children  as  before  or  after  her  death  attain  twenty-one, 
the  devise  must  be  construed  as  executory,  as  in  the  case  of 
children  under  twenty-one  at  the  death  of  A.  it  could  not  take 
efifect  as  a  remainder.  In  re  Lechmere  dt  Lloyd,  18  Ch.  D. 
524;  Miles  v.  Jarvis,  24  Ch.  D.  638;  Dean  v.  Dean,  (1891) 
8  Ch.  150 ;  overruling  on  this  point  Brackenhary  v.  Gibbons, 
2  Ch.  D.  417 ;  see,  too,  Symes  v.  Symes,  (1896)  1  Ch.  272. 

And  the  same  principle  has  been  applied  to  a  devise  in 
remainder  to  children  who  should  attain  twenty-one,  where 
there  was  a  maintenance  clause  to  take  effect  after  the  death 
of  the  tenant  for  life  as  regards  any  minors'  then  presumptive 
shares.  In  re  Bourne ;  Rymer  v.  Haiyley,  56  L.  J.  Ch.  566 ; 
56  L.  T.  388 ;  35  W.  E.  359. 

Contingent  remainders  can  no  longer  fail  by  forfeiture,  incidents  of 
surrender,  or  merger,  but  (except  in  cases  within  40  &  41  Vict.  ^™**°  *"• 
c.  33)  they  will  fail  by  the  failm*e  of  the  particular  estate  of 
freehold,  before  the  remainder  is  ready  to  come  into  possession. 
R]u>des  V.  Whitehead,  2  Dr.  k  Sm.  582 ;  Price  v.  Hall,  5  Eq. 
899 ;  Percival  v.  Percival,  9  Eq.  386 ;  Brackenhary  v.  Gibbons, 
2  Ch.  D.  417. 

Contingent  remainders  of  copyholds  are  liable  to  fail  in  the  OopyhoidB. 
same  way  by  failure  of  the  particular  estate  before  they  have 
vested.    Lane  v.  Pannel,  1  Roll.  Eep.  288,  817,  438 ;  Fearne, 
C.  R.  810,  320. 

If  the  legal  estate  is  devised  to  trustees,  or  is  outstanding,  Equitable 
for  instance  in  a  inortgagee,  the  remainder  is  not  a  remainder  ^^]^  ^^  ^^ 
in  the  strict  sense  of  the  word,  and  the  rules  as  to  contingent 
remainders  do  not  apply.  Hopkins  v.  Hopkins,  1  Atk.  581 ;  In 
re  EddeW  Trusts,  11  Eq.  559 ;  Berry  v.  Berry,  7  Ch.  D.  657 ; 
AsUey  v.  Micklethivait,  15  Ch.  D.  59.  See  Dunning,  Cone. 
Prec.  218,  n. 

The  fact  that  after  the  death  of  the  testator  and  after  the  Reconyeyanoe 
passing  of  the  Contingent  Remainders  Act,  1877,  the  mortgagee  estatT 
reconveyed  the  legal  estate  to  the  uses  of  the  will  was  held  not 


568 


LIMITATIONS   BY   WAY  OF   REMAINDER. 


XXXYin. 


Estates  pior 
auti'e  vie. 


Personalty. 

40  &  41  Vict. 
c.  33. 


An  estate  may 
be  a  remainder 
or  an  execu- 
tory devise, 
according  id 
the  events. 


Beniaiuder 
distinguished 
from  an 
immediate 
vested  estate 
subject  to 
a  term. 


to  render  the  remainders  liable  to  destruction  by  the  termina- 
tion of  the  life  estate  before  they  vested.  lie  Frvme ;  Frcme 
V.  Logan,  (1891)  3  Ch.  167. 

A  contingent  remainder  in  an  estate  par  antra  vie  recpires 
no  particular  estate  to  support  it.  Plchersgill  v.  Oreyy  10 
W;  R.  207 ;  31  L.  J.  Ch.  394 ;  Fergmtm  v.  Fergasou,  17  L.  R. 
Ir.  552. 

The  rule  does  not  of  course  apply  to  personalty. 

The  Contingent  Remainders  Act,  1877  (40  Sc  41  Vict.  c.  33), 
is  set  out,  ante,  p.  283. 

An  estaie  may,  according  to  the  events  that  happen,  be 
either  a  remainder  or  an  executory  devise.  For  instance,  if 
after  life  estates  there  is  a  devise  to  children  in  fee,  and  if  they 
die  under  twenty -one  over,  the  devise  over,  if  there  are  children 
to  take  who  die  under  twenty-one,  would  be  an  executory 
devise;  yet  the  implied  devise  over,  in  case  there  were  no 
children  to  take  at  all,  would  be  a  contingent  remainder.  Doe 
d.  Ecers  v.  ChaUiH,  18  Q.  B.  224 ;  7  H.  L.  531 ;  Bnmhnan  v. 
Smith,  L.  R.  6  Ex.  291,  p.  305 ;  see  In  re  Bence ;  Smith  v. 
Hence,  (1891)  3  Ch.  242. 

A  remainder  must  be  distinguished  from  an  immediate 
vested  estate,  subject  to  a  term;  thus,  where  an  estate  of 
freehold  is  limited  after  a  term,  it  is  either  a  vested  estate  or 
an  executory  devise.  For  instance,  a  devise  to  A.  for  a  term 
of  eighty  years,  if  he  shall  so  long  live,  and  after  his  death  to 
B.,  gives  B.  strictly  speaking  an  executory  interest,  since  A, 
may  live  longer  than  eighty  years,  and  the  freehold  would 
therefore  be  in  suspense  during  the  remainder  of  A.*s  life.  It 
has,  however,  been  held  that  B.  takes  a  vested  interest,  "  for 
the  mere  possibility  that  a  life  in  being  may  endure  for  eighty 
year's  to  come  does  not  amount  to  a  degree  of  uncertainty 
sufficient  to  constitute  a  contingency."  Feame,  C.  R.  21 ; 
Nappcr  V.  Sandern,  Hutt.  118 ;  cit.  3  Atk.  781 ;  Ijiird  Derhif's 
Case,  cit.  Lit.  Rep.  370. 

This  applies,  however,  only  "where  the  life  cannot  exceed 
the  term,  and  the  term  must  determine  with  the  life."  It  does 
not  apply,  for  instance,  where  the  term  is  only  for  sixty  years. 
Beverleji  v.  Beverley,  2  Vern.  131. 
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In   the   same  way  a   devise,   after  payment  of  debts,  is        Chap, 
not  a   remainder  but  an   immediate  vested  interest.     Bar-  -    - 

nardUton  v.  Carter,  1  P.  W.  505 ;    3  B.  P.  C.  64 ;   nat/Hhait  p^y^i^n*^' 
V.  Spnurr,  1   Ves.    Sen.    142  ;   see   1   Coll.  Jur.   878 ;   and  "^^^^^ 
see  ih.   214;    and  Hathorn  v.  Foster,   9  T.  L.  E.   497;    10  ""^^ 
T.  L.K.  64. 

Again,  dispositions  by  way  of  remainder  may  be  intended  Remainder* 

and  altema- 

to  take  effect  only  after  the  determination  of  prior  partial  tive  con- 
interests,  or  they  may  be  alternative  contingent  remainders  limitations. 
intended  to  provide  for  the  case  of  prior  contingent  limitations 
not  taking  effect.  In  the  former  case,  if  any  of  the  inter- 
mediate limitations  are  void,  the  remainders  fail  with  them ; 
in  the  latter,  the  limitations  are  good  if  the  events  upon  which 
they  are  to  take  effect  happen.  Bnuhnull  v.  Klwen,  1  East, 
442 ;  Crompe  v.  Barrow,  4  Ves.  681. 

Thus,  in  a  devise  to  A.  for  life,  then  to  his  first  son  for  life, 
and  after  his  decease  to  the  first  and  other  sons  of  such  first 
son  successively  in  tail,  and  in  default  of  issue  of  A.,  or  in  case 
•of  his  not  having  any  at  his  decease  over,  if  A.  has  a  son 
and  grandson,  the  devise  over  in  default  of  issue  of  A.  is  a 
disposition  by  way  of  remainder  of  something  not  previously 
•disposed  of ;  while  the  devise,  in  case  of  his  not  having  any 
issue  at  his  decease,  is  an  alternative  contingent  limi- 
tation, disposing  of  something  previously  disposed  of,  in 
the  event  of  that  disposition  failing  in  a  particular  way. 
Monf/pemti/  v.  Detinff,  2  D.  M.  &  G.  145 ;  Doe  d.  Erers 
V.  Challis,  18  Q.  B.  224 ;  7  H.  L.  531 ;  Perciral  v.  Percical, 
9  Eq.  886. 

And  the  same  limitation  may,  according  to  the  events  that 
happen,  be  a  disposition  to  take  effect  after  the  failure  of  prior 
limitations,  or  a  substitutional  limitation  intended  to  meet  the 
•case  of  prior  limitations  never  taking  effect  at  all.  For  instance, 
a  limitation  in  default,  or  for  want  of  persons  to  take  under 
prior  limitations  for  life  or  in  tail,  takes  effect  either  in  default 
of  persons  to  take  the  prior  estates,  or  after  the  determination 
of  their  estates.  (ioo(lri</ht  v.  Jones,  4  Mau.  it  S.  88 ;  Lewis 
•d.  Ormond  v.  Waters,  6  East,  336 ;  see  Doe  v.  Dacre,  1  B.  *fc  P. 
ii50;  8T.  R.  112. 
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III.  Divesting. 

A  vested  interest  which  is  given  over  in  certain  events  is 
divested,  if  those  events  happen,  though  the  gift  over  may  be 
void,  or  though  the  legatee  to  take  under  the  gift  over  dies, 
before  the  testator.  Doe  d.  Blomfield  v.  Eyre^  5  C.  B.  718  ; 
Rohimon  v.  Wood,  6  W.  E.  728 ;  27  L.  J.  Ch.  726 ;  O'Mahoneir 
v.  Burdett,  L.  R.  7  H.  L.  388 ;  Hurst  v.  Hurst,  21  Ch.  D.  278  ; 
Donohoe  v.  Moonei/,  27  L.  R.  Ir.  26.  In  Jackson  v.  XoM^,  2 
Kee.  500,  the  question  was,  whether  the  event  upon  which  the 
gift  over  was  to  take  efifect  had  happened,  and  it  was  held  it 
had  not,  the  period  during  which  it  was  to  take  effect 
being  limited  to  the  lives  of  the  persons  to  take  under  the 
gift  over. 

But  if  the  contingency  of  there  being  a  person  to  take  liidng^ 
at  the  time  can  be  looked  upon  as  part  of  the  event  upon 
which  the  gift  over  is  to  take  effect,  the  original  gift  will 
remain  if  there  is  no  such  person.  Crozier  v.  Crozier,  15 
Eq.  282 ;  Monch  v.  Croker,  (1899)  1  Ir.  56. 

Upon  this  principle,  under  a  gift  to  the  testator's  two  sons 
and  daughter  in  equal  shares,  with  a  gift  over  of  the  daughter'^ 
share,  if  she  should  die  without  issue,  to  the  survivors  or 
survivor  of  the  sons,  it  was  held  that  the  daughter,  having 
survived  the  sons,  took  absolutely.  Jones  v.  Davies,  28  W.  R. 
455 ;  see  Eaton  v.  Barker,  2  Coll.  124. 

In  the  case  of  a  substitutional  gift  to  several  persons,  or  ta 
such  of  them  as  may  survive  the  tenant  for  life,  if  none  sur* 
vive  the  tenant  for  life  the  original  gift  remains,  whether  the 
gift  is  vested  or  contingent.  Sturtjess  v.  Pearson^  A  Mad.  411 ; 
IVagstaf  v.  Crosbie,  2  Coll.  746 ;  Be  Sanders'  Trust,  L.  R.  1 
Eq.  675. 

It  is  indifferent  whether  the  gift  is  in  the  simple  form  "  to 
several  or  the  survivors,"  or  whether  there  is  an  express  gift 
over,  in  the  event  of  any  members  of  a  class  dying  before  the 
tenant  for  life,  to  the  survivors;  in  such  a  case,  if  none 
survive  the  tenant  for  life,  the  original  gift  remains.  Harrison 
V.  Foreman,  5  Yes.  207 ;  Littlejohns  v.  Household,  21  B.  29  ; 
Page   v.    Mat/,  24    B.  823;    Cambridge  v.  Bous,  25  B.  409; 
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Marnott   v.  Abell,  7   Eq.  478;  In  re   Pickworth ;   Snaith  v.         Ch^p. 

XXXVIII 

Parkinson,  (1899)  1  Ch.  642. 

Similarly,  if  there  is  a  gift,  after  a  life  interest,  to  parents  or  Substitutional 
their  children,  or  if  the  shares  of  parents  are  expressly  given  ^udren. 
in  the  event  of  their  dying  before  the  tenant  for  life  to  their 
children,  the  shares  of  the  parents  remain  absolute  if  there 
are  no  children.     Sniither  v.  Willock,  9  Yes.  233 ;  Herieif  v. 
M'Lamihlin,  1  Pr.  264 ;  Salisbury  v.  Petti/y  3  Ha.  86. 

A  distinction  must  be  drawn  between  a  gift  over  of  the  Distinction 
whole  of  a  prior  interest  in  certain  events,  and  a  gift  over  of  gift^J!^^1ii 
a  portion  of  the  prior  interest  in  certain  events.     In  the  latter  ^^^^  events 

^  ....  **'  *'>®  whole 

case  the  prior  interest  is  divested  only  so  far  as  is  necessary  and  of  a 
to  give  effect  to  the  gift  over.  fnterLt. 

Thus,  if  there  is  a  devise  in  fee,  followed  by  a  gift  over  to 
another  person  for  life  if  the  devisee  dies  without  issue,  the 
devisee  in  that  event,  nevertheless,  takes  the  fee,  subject  only 
to  the  life  interest.     Gatenbi/  v.  Morf/aUy  1  Q.  B.  D.  685. 

IV.  The  Construction  of  Gifts  Over. 

When  property  is  given  over  in  one  event  to  one  person,  Gifts  over  on 
and  in  another  event  to  another,  and  both  events  occur  simul-  ^Tents  toT'^ 
taneously,  the  original  gift  is  not  divested.     Ornierod  v.  liiley,  different  per- 
12  Jur.  N.  S.  112.     See  Dmnnan  v.  Andrea-,  36  L.  J.  Ch.  1.       both  events 

When  there  is  a  gift  over  upon  a  certain  contingency,  it  will  «.     ^  *  ^ 
not  take  effect  unless  the  exact  contingency  happens.     Thus,  event  must 
if  there  is  a  gift  to  A.  with  a  gift   over  if  he  dies  in   the  order  that  a 
testator's    lifetime,   and    A.    dies    simultaneously   with    the  ^kVeffec^*^ 
testator,  the  gift  over  does  not  take  effect.     Wimj  v.  Angravey 
8  H.  L.  183 ;  EUiott  v.  Smith,  22  Ch.  D.  236. 

There  are  here  two  distinct  and  independent  events,  in 
which  the  gift  to  A.  will  lapse,  death  in  the  testator^s  lifetime 
and  death  simultaneously  with  the  testator,  one  of  which  the 
testator  has  contemplated  and  the  other  not.  No  doubt  it 
may  be  said,  that  the  gift  over  might  be  read  as  equivalent  to 
**  if  A.  does  not  survive  me  to  B.;"  but  this  would  be  making 
a  will  for  the  testator,  since  the  event  that  has  happened  does 
not  include  the  event  contemplated,  and  it  cannot  be  said  that 
if  the  gift  over  was  to  have  effect  if  A.  died  in  the  testator's 
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lifetime,  a  fortiori  it  was  to  have  effect  if  A.  died  simul- 
taneously with  the  testator.  The  most  that  can  be  affirmed 
is  that  if  the  testator  could  be  consulted  he  would  probably 
say,  that  the  gift  over  was  to  have  eflfect  equally  in  either  event. 

There  is,  however,  a  class  of  cases  where,  though  the  exact 
event  upon  which  the  gift  over  is  to  take  eflfect  does  not 
happen,  the  gift  over  must  a  fortiori  have  been  intended  to 
take  effect  in  the  event  that  happens. 

For  instance,  if  there  is  a  gift  to  a  child  of  which  the 
testator  supposed  his  wife  to  be  enceinte  with  a  gift  over  if 
the  child  dies  under  twenty-one,  or  a  gift  to  a  class  of  children 
with  a  gift  over  if  they  all  die  under  twenty-one,  and  the  wife 
is  not  enceinte,  or  there  never  are  any  children  of  the  class, 
the  gift  over  nevertheless  takes  effect.  Jones  v.  Westeomh^ 
Prec.  Ch.  316  ;  1  Eq.  C.  Ab.  245,  pi.  10;  GidUrer  v.  Wickett, 
1  Wils.  105 ;  Statham  v.  Bell,  Cowp.  40 ;  Meadoivn  v.  Parn/, 
1  V.  iV:  B.  124;  Mackimion  v.  *SV«W/,  2  M.  &.  K.  214. 

Under  this  head  comes  a  gift  to  a  woman  if  she  survives  her 
husband,  and  if  not  as  she  shall  by  will  appoint.  The  woman 
is  absolutely  entitled  if  she  never  marries.  Brock  v.  Bradhtf^ 
83  B.  670. 

And  a  gift  over  of  the  shares  of  three  named  beneficiaries, 
if  they  should  die  under  twentv-one  and  unmarried,  was  held 
to  take  effect  as  regards  one  of  them  who  died  before  the  date 
of  the  will  an  infant  and  unmarried.  In  re  SheppanVn  Tntat^ 
1  K.  iV'  J.  269;  see  Barnes  v.  JvunimiH,  L.  R.  2  Eq.  448 
(a  voluntary  settlement). 

Again,  if  there  is  a  gift  to  a  legatee  with  a  gift  over  if  the 
legatee  neglects  to  perform  a  co))dition,  the  gift  over  takes 
effect  if  the  legatee  never  comes  into  existence  or  dies  before 
the  testator,  or  if  the  gift  to  the  legatee  is  itself  void,  so  that  the 
legatee  is  never  able  to  perform  the  condition.  Scattencood  v. 
luhji',  1  Salk.  229;  Fearne,  C.  R.  237;  Areb/n  v.  ]Vard,  1  Yea. 
420 ;  Re  Green's  Estate,  1  Dr.  c^  S.  68 ;  Warren  v.  Rndall,  9 
H.  L.  420. 

The  same  principle  is  illustrated  by  gifts  in  default  of 
appointment  under  powers. 

Thus,  a  gift  in  default  of  appointment  takes  effect  though 


I 


CONSTRUCTION    OF    GIFTS    OVER.  573 

the  donee  of  the  power  predeceases  the  testator.     Eilaanh  v.        Chap. 
Salotcai/,  2  De  G.  &  S.  248 ;  2  Ph.  625  ;  not  foUowmg  Bahrr  v. '— 


Hanhnnfy  3  Buss.  340 ;  Xtrhoh  v.  Haviland,  1  K.  &  J.  504  ; 
KvllHt  V.  KdletU  I.  R.  5  Eq.  298  ;  see  Uardu'wh  v.  ThuvHton. 
4  Buss.  380. 

And  such  a  gift  is  good  though  the  power  is  one  which 
cannot  be  exercised.  For  instance,  if  A.,  having  power  to 
appoint  to  his  issue,  appoints  to  a  son  for  life  with  remainder, 
as  such  son  by  will  appoints,  or  with  remainder  to  such 
children  as  he  appoints,  or  with  remainder  to  a  class  of 
persons  not  being  objects  of  the  original  power,  as  he  appoints 
with  a  gift  in  default  of  appointment,  the  power  given  to  the 
son  cannot  be  exercised,  but  yet  the  gift  in  default  takes  effect. 
Wchh  V.  Sculler,  8  Ch.  419 ;  WilUaimon  v.  Farnell,  35  Ch.  D. 
128 ;  In  re  Abbott ;  Peacock  v.  Friffout,  (1893)  1  Ch.  54. 

There  is  another  class  of  cases  in  which  though  the  con-   ourt 
tingency  is  penned  in  such  a  way  as  not  in  terms  to  include  ^hat^^the  con- 

the  event  which  happens,  yet  the  Court  will  consider  what  tingency  con- 
templated is. 
was  the  contingency  really  contemplated  by  the  testator,  and 

wall  give  effect  to  the  will  if  that  contingency  happens.     For 

\  instance,  if  there  is  a  gift  if  all  but  one  of  the  testator's 

children  die  under  twenty -one,  or  a  gift  if  there  should  be  not 

more  than  two  children  and  there  are  no  children,  the  gift 

takes  effect.     Murray  v.  Jonen,  3  V.  &  B.  313;  IVUIcinmm  v. 

ThornhiU,  61  L.  T.  362. 

On  this  principle,  a  gift  if  the  testator's  wife  should  die 
within  twelve  months  of  his  decease  took  effect,  though  she  died 
before  him,  the  contingency  contemplated  being  the  wife  not 
l)eing  alive  at  the  expiration  of  twelve  months.  Darics  v. 
]>avie8,  30  W.  B.  918. 

If  there  is  a  gift  to  a  person  with  a  gift  over  in  the  event  of  Con««truction 
his  death  in  a  particular  manner,  as,  for  instance,  to  A.,  and  upon  death  of 
if  he  dies  under  twenty-one  to  B. :-  indftvca 

1.  If  A.   dies  under  twenty-one,   in   the  lifetime    of  the  »g®- 
testator,  the  gift  over  takes  effect.     Darrel  v.  Molenworth,  2  Case  where 
Yem.  878;   Willing  v.  Baine,  2  Eq.  Ab.  545,  pi.  32;  3  P.  W.  dSoa^tt 
115 ;   Kellett  v.  Kellett,  I.  B.  5  Eq.  298.     In  this  case  the  unae^Tthr 
failure  of  the  prior  gift  is  due  not  to  lapse  merely,  since  if  A.  given  age. 
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had  survived  the  testator  the  gift  to  him  would  not  have  been 
indefeasible  until  he  had  attained  twenty-one. 

2.  If  A.  dies  over  twenty-one  in  the  testator's  lifetime,  the 
gift  over  does  not  take  effect.  Williams  v.  Chitti/,  3  Ves.  644 ; 
Doo  V.  Brabant,  8  B.  C.  C.  93 ;  34  T.  E.  706  ;  Humherstone  v. 
Stanton,  1  V.  &  B.  385 ;  McCarthy  v.  M'Cai-thy,  3  L.  E.  Ir.  317. 

In  this  case  since  A.,  if  he  had  survived,  would  have  taken 
an  indefeasible  interest,  the  failure  of  the  gift  to  him  is  due  to 
lapse  only,  which  the  testator  cannot  be  supposed  to  have  con- 
templated, and  the  event  on  which  alone  there  is  a  bequest  to 
the  claimant  has  not  occurred. 

So  if  there  is  a  gift  to  A.  for  life  and  then  to  his  issue,  with 
a  gift  over  if  he  dies  without  issue,  the  gift  over  takes  effect  if 
A.  dies  before  the  testator  without  issue.  Rackhnm  v.  De  la 
Mare,  2  D.  J.  «fe  S.  74 ;  see  Bastin  v.  Watts,  3  B.  97. 

Where  the  prior  gift  is  to  a  class,  the  following  rules  may 
be  laid  down ;  suppose  a  gift  to  children  as  a  class,  followed 
by  a  gift  over,  if  they  die  under  twenty-one  : — 

1.  If  the  contemplated  class  never  comes  into  existence,  the 
gift  over  takes  effect  on  the  principle  already  stat-ed,  ante  : 
Jones  V.  Westcomby  1  Eq.  Ab.  245,  pi.  10 ;  Mackinnoji  v.  Sewell, 
2  M.  &  K.  202.  In  these  cases  the  condition  is  more  than 
fulfilled,  since  the  events  that  have  happened  include  the 
condition  upon  which  the  property  is  given  over. 

2.  If  members  of  the  class  come  into  existence,  but  die 
under  twenty-one  in  the  testator's  lifetime.  In  this  case,  too, 
it  seems  the  gift  over  will  take  effect,  and  the  same  arguments 
would  apply  as  to  the  previous  case,  with  the  additional  argu- 
ment that  the  condition  is  in  fact  literally  fulfilled.  It  is  not 
by  reason  of  lapse  that  the  gift  over  takes  effect,  since  if  the 
legatees  in  question  had  survived  the  testator,  the  gift  over 
would  still  have  held  good  in  the  events  that  have  happened. 
See  Brookman  v.  Smith,  L.  E.  6  Ex.  p.  803;  Mackinnon  v. 
Peach,  2  Kee.  555  ;  but  see  Greated  v.  Greated,  26  B.  621. 

3.  If  members  of  the  class  come  into  existence,  survive 
twenty-one,  and  die  in  the  testator's  lifetime,  the  gift  over 
will  not  take  effect :  Tarhmk  v.  Tarhivck,  4  L.  J.  Ch.  129 ; 
Brookman  v.  Smith,  L.  E.  6  Ex.  291 ;   ih.  7  Ex.  271 ;   or,  to 
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state  the  rule  more  generally,  if  all  conditions  are  fulfilled     ^S^XS^yj 

which  would  entitle  those  taking  under  the  prior  gift  to  mde-  

feasible  interests,  supposing  they  had  survived  the  testator, 
if,  in  other  words,  the  failure  of  the  prior  gift  is  due  to  lapse 
and  lapse  only,  the  gift  over  does  not  take  effect. 


V.    Gifts  Over  upon  Death  Treated  as  a  Contingent 

Event. 

1.  If  there  is  an  immediate  gift  to  A.,  and  a  gift  over  in  Gift  over  in 

caae  of  the 

case  of  his  death,  or  any  similar  expression  implying  the  death  legatee's 
to  be  a  contingent  event,  the  gift  over  will  take  effect  only  in  ^*  ' 
the  event  of  A.'s  death  before  the  testator.  Lord  Bindon  v. 
Earl  of  Suffolk,  1  P.  W.  96 ;  Turner  v.  Moor,  6  Ves.  556 ; 
Cambiidge  v.  Rous,  8  Ves.  12  ;  Origan  v.  Baines,  7  Sim.  40 ; 
Taylor  v.  Stainton,  2  Jur.  N.  S.  634 ;  Ingham  v.  Ingham, 
I.  R.  11  Eq.  101 ;  In  re  Neanfs  Estate,  7  L.  R.  Ir.  811  ; 
Elliott  V.  Smith,  22  Ch.  D.  286 ;  In  re  Bourke's  Trusts,  27 
L.  R.  Ir.  578 ;  see  Watson  v.  Watson,  7  P.  D.  10. 

This  rule  applies  though  the  gift  over  may  be  to  persons 
"  then  living,"  or  to  survivors.  Trotter  v.  Williams,  Prec.  Ch. 
78 ;  King  v.  Tai/lor,  6  Ves.  806. 

So,  too,  a  gift  to  several,  with  a  gift  over  in  case  of  the 
death  of  either  in  the  lifetime  of  the  others  or  other,  was  con- 
fined to  death  before  the  testator,  the  death  of  one  before  the 
other  being  a  certain  and  not  a  contingent  event.  Howard  v. 
Howard,  21  B.  550. 

It  makes  no  difference  that  the  gift  in  case  of  A.'s  death  is 
to  his  children.  Slade  v.  Milner,  4  Mad.  144 ;  Schenck  v. 
Agnew,  4  K.  &  J.  405. 

And  this  construction  has  been  adopted  where  the  gift  over 
was  '^  in  case  of  his  decease  or  at  his  decease.*'  Arthur  v. 
Hughes,  4  B.  506. 

But,  as  a  rule,  when  there  is  a  gift  to  A.  indefinitely,  Gift  oyer  o^ 
followed  by  a  gift  at  his  decease,  A.  will  take  only  a  life  deathf* 
interest.      Constable  v.  Bull,  3  De  G.  &  S.  411 ;    Waters  v. 
Waters,  26  L.  J.  Ch.  624 ;  Adams'  Trust,  14  W.  R.  18 ;  Joslin 
V.  Hammond,  8  M.  &  K.  110 ;  Reid  v.  lieid,  25  B.  469  ;  Bibbens 
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Chap. 
XZZVUI. 
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intention  that 
the  gift  was 
to  take  effect 
after  A.'s 
death. 


Gift  over  in 
case  of  the 
legatee's 
death  after  a 
life  interest. 


Gift  over  of 
realty  in  case 
of  the  death 
of  the  devisee. 


V.  Pottery  10  Cli.  1).  738  ;  Re  Houghton  ;  HoiujliUm  v.  Brown, 
50  L.  T,  529  ;  lie  Russell,  52  L.  T.  559. 

2.  A  gift  over  "  in  case  of  the  death  of  A."  has  been  con- 
strued as  equivalent  to  "  after  his  death  ''  in  the  following 
cases : — 

a.  Where  the  gift  is  only  of  a  life  interest,  and  the  remainder 
would  otherwise  be  undisposed  of.  Smart  v.  Clark,  8  Buss. 
865  ;  Tilson  v.  Jones,  1  R.  ^  M.  558  ;  Ingham  v.  Ingliani,  I.  R. 
11  Eq.  101. 

/;.  Where  the  testator  has  given  the  absolute  interest  in 
another  legacy  in  express  terms,  or  has  shown  an  intention 
to  provide  in  all  events  for  the  person  to  take  '*  in  case  of  the 
death  of  A.,"  or  has  expressly  provided  for  the  death  of  the 
legatee  in  his  lifetime  with  regard  to  another  legacy  to  the 
same  legatee,  there  is  ground  for  arguing  that  the  gift  over  in 
case  of  the  death  of  A.  was  to  take  effect  upon  his  death  at 
any  time.  Billings  v.  Sandom,  1  B.  C  C  898 ;  Xowlan  v. 
Nelligan,  1  B.  C.  C.  489 ;  Douglas  v.  Chalmer,  2  Ves.  Jun.  501. 

c.  So  a  direction  in  the  event  of  A.'s  death  to  continue  her 
annuity  for  the  benefit  of  her  children  will  not  be  con- 
strued as  providing  only  against  lapse.  WiJkins  v.  Jodrell, 
18  Ch.  D.  564. 

8.  If  the  gift  is  after  a  life  estate,  or  a  time  is  appointed  for 
payment,  the  words  ^*  in  case  of  death  "  refer  to  death  at  any 
time  before  the  vesting  in  possession,  whether  before  or  after 
the  testator.  Hervey  v.  AriMughlin,  1  Pr.  264;  Johnson  v. 
Antrohus,  21  B.  556  ;  Bolitho  v.  Hillyar,  84  B.  180;  Hodgson 
V.  Smithson,  21  B.  856  ;  8  D.  M.  &  G.  604 ;  and  see  James  v. 
Baker,  8  Jur.  750. 

It  appears  that  a  gift  after  a  life  interest  to  executors  for 
their  trouble,  with  a  gift  over  in  case  of  death,  would  jyrimd 
favie  mean  death  before  the  testator.  Green  v.  Barrow,  10 
Ha.  459. 

4.  In  the  case  of  realty  a  de\ise  to  A.  simply  in  a  will  before 

» 

the  Wills  Act,  and  in  case  of  his  death  over,  would  perhaps  be 
construed  as  to  A.  for  life,  and  after  his  death  over.  Botcen  v. 
Scou-croft,  2  Y.  it  C.  Ex.  640 ;  see,  however,  Wright  v.  Stephens, 
4  B.  &  Aid.  574. 
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On  the  other  hand,  if  the  devise  gives  A.  the  fee,  a  gift  over,     xScnii. 
in  case  of  A.'s  death,  will  be  held  to  refer  to  his  death  before       —      — 
the  testator.     Rogers  v.  Rogers,  7  W.  R.  541. 

VI.  Gifts  Over  upon  Death  Coupled  with  a  Contingency. 

Sect.  10  of  the  Conveyancing  Act,  1882  (45  &  46  Vict.  c.  89),  ^^^''TJ!,^^"^ 
enacts  that  ^*  where  tnere  is  a  person  entitled  to  land  for  an  s.  lo. 
estate  in  fee,  or  for  a  term  of  years  absolute  or  determinable 
on  life,  or  for  term  of  life,  with  an  executory  limitation  over 
on  default  or  failure  of  all  or  any  of  his  issue,  whether  within 
or  at  any  specified  period  or  time  or  not  that  executory 
limitation  shall  be  or  become  void  and  incapable  of  taking 
effect  if,  and  as  soon  as,  there  is  living  any  issue  who  has 
attained  the  age  of  twenty-one  years  of  the  class  on  default 
or  failure  whereof  the  limitation  over  was  to  take  effect." 

The  section  applies  where  the  executory  limitation  is  con- 
tained in  an  instrument  coming  into  operation  after  the  31st 
December,  1882.  It  will  be  noticed  that  the  section  is  limited 
to  land. 

In  cases  where  the  Act  does  not  apply,  the  following  rules 
are  deducible  from  the  cases : — 

If  there  is  an  immediate  gift  to  A.,  and  if  he  dies  without  Gift  over 
issue  over,  the  gift  over  takes  effect  upon  the  death  of  A.  with-  w^thouUssue 
out  issue  at  any  time,  whether  before  or  after  the  testator.  "nJ^^^death 
Farthing  v.   Allen,   2   Mad.  810;    2  Jarm.  1596;    Smith  v.   before  the 
Stewart,  4  De  G.  &  S.  258 ;    Cotton  v.  Cotton,  28  L.  J.  Ch. 
489  ;  Botcers  v.  Bowers,  8  Eq.  288 ;  5  Ch.  244 ;  Else  v.  Else, 
18  Eq.  196;    Varlei/  v.  Winn,  2  K.  &  J.  705;    Woodroofe  v. 
Woodroofe,  (1894)  1  Ir.  299. 

Similarly,  if  the  gift  is  future,  as  to  A.  for  life  and  then  to  The  fourth 
B.,  and  if  B.  dies  without  issue  over,  the  gift  over  will  take  £dward8  v. 
effect  upon  the  death  of  B.  at  any  time  without  issue,  whether  ^'^^^w*'"*^  »** 

*  "^  overruled. 

before  or  after  the  tenant  for  life.  O'Mahoneif  v.  Bunlett, 
L.  R.  7  H.  L.  888  ;  Ingram  v.  Soutten,  ib.  408  ;  overruling  the 
so-called  fourth  rule  in  Edwards  v.  Edwards,  15  B.  857. 

And  similarly,  a  direction  to  settle  a  legacy  upon  marriage 
is  prima  facie  not  restricted  to  marriage  in  the  lifetime  of  a 
tenant  for  life.      Witham  v.  Witham,  8  D.  F.  &  J.  758 ;    see 

t.w.  p  p 
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In  re  Bowling's  Trusts,  14  Eq.  46S;  Davies  v.  Daries,  50 
L.  J.  Gh.  628,  where  the  bequedt  was  immediate  and  the 
direction  restricted  to  a  year  from  the  death. 

There  may,  however,  be  circumstances  in  the  will  limiting 
the  defeasibility  to  some  earlier  time  than  the  death  of  the 
legatee  without  issue.  Some  of  the  cases  decided  on  the 
authority  of  Edwards  v.  Edwards  are  probably  not  reconcil- 
able with  the  rule  laid  down  in  Ingram  y.  Sontten.  See  Allen's 
Estate,  8  Dr.  880. 

The  following  rules  seem,  however,  to  be  admitted  in 
O'Mahoneij  v.  Burd^tt,  supra. 

1.  Possibly,  where  there  is  a  gift  over,  if  any  members  of  a 
class  die  without  issue  to  the  survivors  the  gift  over  must 
take  effect,  if  at  all,  before  the  time  when  the  survivors  are  to 
be  ascertained. 

Thus,  if  the  gift  is  immediate  the  gift  over  may  be  limited 
to  the.  happening  of  the  event  in  the  testator*s  lifetime.  In  re 
Snwling ;  Johnson  v.  SnuUing,  26  W.  K.  281 ;  see  Apsey  v. 
Apsey,  86  L.  T.  941 ;  a  case  apparently  inconsistent  with 
Bowers  v.  Bowers,  5  Ch.  244. 

If  the  gift  is,  after  a  life  interest,  to  several,  and  if  any  die 
without  issue  to  the  survivors,  the  gift  over  may  in  the  same 
way  be  limited  to  death  without  issue  before  the  tenant  for 
life.  See  Clark  v.  Henry,  11  Eq.  222 ;  6  Ch.  688 ;  Besant  v. 
Cox,  6  Ch.  D.  604. 

2.  If  the  fund  is  vested  in  trustees  who  are  directed  to  dis- 
tribute it  at  a  certain  time,  so  that  the  trusts  then  determine, 
and  the  legatees  who  are  to  take  upon  the  death  of  prior 
legatees  without  issue  are  contemplated  as  taking  through  the 
medium  of  the  same  trustees,  there  is  prima  facie  reason  for 
restricting  the  death  without  issue  to  death  without  issue 
before  the  time  of  distribution.  Galland  v.  Leonard,  1  Sw. 
161 ;  Wheable  v.  Withers,  16  Sim.  505  ;  Edwards  v.  Edwards, 
15  B.  357 ;  Beckton  v.  Barton,  27  B.  99 ;  Dean  v.  Handley, 
2  H.  &  M.  685  ;  see  Smith  v.  Colman,  25  B.  217 ;  In  re  Hay- 
ward;  Creery  v.  Lingwood,  19  Ch.  D.  470;  In  re  Luddy ; 
Peard  v.  Morton,  25  Ch.  D.  894;  Lewin  v.  Killey,  18 
App.  C.  788,  P.  C. 
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But  words  directing  payment  or  distribution  at  a  certain  Chap, 
time  will  not  confine  the  contingency  to  that  time,  if  the 
persons  to  take  upon  the  death  without  issue  of  a  prior  legatee 
are  not  treated  as  taking  through  the  medium  of  the  same 
payment  or  distribution.  Gosling  v.  Townshend,  17  B.  245  ; 
2  W.  K.  23. 

3.  And  if  there  are  no  trustees,  but  payment  or  division  is   When  all  the 
directed  at  the  death  of  the  tenant  for  life,  and  all  the  subse-  th^testator  ^ 
quent  dispositions  are  made  with  reference  to  the  same  payment  to*the7ime  "^^ 
or  division,  the  death  without  issue  will  be  confined  to  such  of  distribu- 
death  before  the  time  of  distribution.     Olivant  v.  Wright^  1 

Ch.  D.  346 ;  Re  Tliompson  to  Carzon,  52  L.  T.  498 ;  see  Re 
Amtice,  23  B.  185 ;  Pcarman  v.  Pearman,  38^B.  394. 

So,  if  there  is  a  life  tenancy  and  then  a  gift  to  a  class  to  be 
paid  when  they  respectively  attain  twenty-one,  and  -if  any  die 
without  issue  to  the  survivors,  to  be  paid  at  the  same  time  as 
the  original  share,  death  without  issue  may  be  limited  to  such 
death  under  twenty-one.  Re  Johnson's  Trusts,  10  L.  T.  455 ; 
Re  Hajine's  Trmts,  18  L.  T.  16. 

Similarly,  if  the  gift  is  to  A.  if  living  at  the  death  of  the 
tenant  for  life,  and  if  not,  to  his  children,  and  if  he  dies  with- 
out children  over,  the  ultimate  gift  over  is  confined  to  the 
lifetime  of  the  tenant  for  life.  Andrews  v.  Lord,  8  W.  K. 
405 ;  6  Jur.  N.  S.  865 ;  see  Wood  v.  Wood,  35  B.  587 ;  In  re 
HilVs  Trusts,  12  Eq.  802. 

4.  When  there  is  a  direction  that  a  legatee  is  to  have  the  When  the 
absolute  control  of  her  legacy  at  a  particular  time,  a  subsequent  ^^^  f^i^^ 
gift  over  will  be  limited  to  take  effect  before  that  time.     Clark  ^J^J®^^  ^ 
V.  Henn/,  11  Eq.  222;  6  Ch.  588.  certain  time. 

5.  If  there  is  a  gift  over  upon  death  without  issue  before  a  When  gifts 

over  sn  use* 

given  time  of  all  the  legatees  whose  shares  have  previously  quent  to  the 
been  given  over  upon  death  leaving  issue  indefinitely,  or  if  the  5^J^th^^^th^t 
gift  to  the  persons-  who  are  to  take  upon  death  of  the  prior  ^^^  are 

,  ...  expressly 

legatees  without  issue  is  again  given  over  upon  the  death  of  iimite<i  within 

such  persons  before  a  certain  time,  there  is  a  strong  argument  *  *^*^*"  ^"°®- 

for  restraining  the  prior  gifts  over  to  death  of  the  prior  legatees 

without  issue  before  the  same  time.     Re  Hayes'  Will,  9  Jur. 

N.  S.  1068;  Re  Sarjeant,  11  W.  R.  203;  iJa  Costa  v.  Keir,  3 

p  p  2 
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Euss.  360  ;  see  Dor  d.  f Afford  v.  Sjparrotr,  13  East,  359 ;  IJof/d 
V.  Varies^  15  C.  B.  76. 

6.  If  there  is  a  gift  to  A.,  his  heirs,  execators,  administrators, 
and  assigns,  with  a  double  gift  over,  as  well  if  he  dies  with  as  if 
he  dies  without  issue,  it  may  be  contended  that  in  order  to  give 
effect  to  the  large  words  of  ownership,  the  gift  over  must  be 
referred  to  death  before  the  testator.  This  view  is  supported 
by  Gee  v.  Mai/or,  dr.  of  Manchestrr,  17  Q.  B.  787  ;  but  Knight- 
Bruce,  V.-C,  refused  so  to  limit  the  gift ;  see  14  Jur.  825  ;  19 
L.  J.  Ch.  151 ;  and  the  direction  that  the  share  was  to  *' return" 
to  the  sons  and  daughter  certainly  made  that  construction 
difficult.  The  doctrine  has  also  been  criticised  by  Lord 
Hatherley  in  Boivers  v.  Bowers,  5  Ch.  244.  The  cases  usually 
cited  in  support  of  the  same  view  depend  on  special  circum- 
stances, such  as  a  trust  to  divide  at  once  or  the  like.  Claiftoft 
V.  L()?rc,  5  B.  &  A.  636 ;  Doe  d.  Lifford  v.  SjtarroWy  13  East^ 
359 ;  Woodhurne  v.  Woodhurne,  23  L.  J.  Ch.  336  ;  Slaiieif  v. 
Slanei/,  33  B.  631. 

If  the  gift  is  merely  in  general  words  without  any  express 
indication  that  it  is  intended  to  be  absolute,  the  fact  that  the 
contingencies  upon  which  the  property  is  given  over  in  effect 
reduce  the  interest  to  a  life  interest,  will  not  have  the  effect  of 
confining  the  happening  of  the  contingencies  to  the  period  of 
distribution.  Gosling  v.  Tototshend,  2  "\V.  B.  23;  Cooper  v. 
Cooper,  1  K.  &  J.  658  ;  Bowers  v.  Bowers,  8  Eq.  283  ;  5  Ch.  244. 

7.  Even  if  the  gift  over  is  upon  a  single  contingency,  as 
upon  death  without  issue,  it  may  be  limited  to  death  without 
issue  before  a  particular  time,  if  the  intention  is  clear  to  give 
indefeasible  interests  at  that  time.  Brotherton  v.  Bimf,  18  B. 
65;  Ware  v.  Watson,  7  D.  M.  &  G.  248;  Re  Anstice,  23  B. 
185;  Clark  v.  Henry,  11  Eq.  222;  6  Ch.  588;  perhaps  i^arAvr 
V.  Cochs,  6  B.  92,  and  Davenport  v.  Bishopp,  2  Y.  &  C.  C.  468, 
come  under  this  head. 

8.  If  the  gift  is  contingent,  as  to  A.  at  twenty -one,  there  is 
some  reason  for  restricting  a  gift  over  upon  death  coupled 
with  a  contingency  to  such  death  under  twenty-one. 

This  construction  has  ,been  adopted  where  there  was  a  gift 
to  the  testator's  nieces   if  they   should  attain   twenty-one. 
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with  a  gift  in  case  a  niec3  should  die  leaving  children  to  her        Chap. 

xxxvin. 
children,  as  otherwise  the  children  of  a  niece   dying  under 

twenty-one  would   have  taken  nothing.     Home  v.  Pillum,  2 

M.  &  K.  15;  see  L.  R.  7  H.  L.  p.  897 ;  Randfield  v.  Randfield^ 

8  H.  L.  225. 

The  gift  over  upon  death  without  issue  cannot,  however,  be 

restricted  to  the  time  of  vesting  where  there  is  an  express  gift 

over  upon  death  merel}'  before  the  time  of  vesting.     Martin  ea  a 

V.  liogers,  8  D.  M.  &  G.  328 ;  see,  too,  Smith  v.  Spencer,  6 

D.  M.  &  G.  681. 

9.  If  what  is  given  over  is  the  share  the  legatee  would  have  Gift  over  of 
taken,  this  confines  the  gift  over  to  the  testator's  lifetime.  ///  would  have 
re  Hatfward;  Vreertf  v.  Liuf/icood,  19  Ch.  D.  470.  **^*"- 

10.  Where  there  is  a  gift  to  two  persons,  and  if  either  dies  ultimate  gift 
under  twenty-one  without  issue  to  the  survivor,  and  if  both  die  ©▼ef/ip?" 

•^  ,  death  without 

without  issue  over,  the  defeasibility  may  be  restricted  to  the  iaae  restricted 
age  of  twenty-one  if  there  is  a  direction  to  convey  at  twenty-  ^"^^ 
one,  or  any  other  indication  of  intention  that  the  interest  was 
to  become  indefeasible  at  twenty-one.  Kirkpatrick  v.  Kil- 
jfatrirky  13  Ves.  476;  Wheahle  v.  Withers,  16  Siqi.  504; 
Thackeruij  v.  HampHOHy  2  S.  ifc  St.  214 ;  see  Kim*  v.  Elue,  18 
Eq.  196. 

11.  When  there  is  a  gift  at  twenty-one,  or  upon  marriage  Gift  over 
with  consent,  a  gift  over  upon  marriage  without  consent  has  :Xrr'' 
been  confined  to  the  age  of  twenty-one.     Desbody  v.  Boyville,  ^^^  confined 

^  to  marriage 

2  P.  W.  547 ;  Knapp  v. Xoi/es,  Amb.  662 ;  Oshorn  v. Brown,  5  Ves.  under  21. 
527  ;  Went  v.  West,  4  Giflf.  198 ;  Duggan  v.  Kelly,  10  Ir.  Eq.  473. 

12.  It  may  be  noticed  that  where  there  is  a  gift  to  several, 
and  in  ease  of  the  death  of  any  to  the  survivors,  and  if  they 
die  without  children  over,  the  gift,  in  case  of  death,  will  not  be 
extended  to  mean  death  at  any  time,  nor  will  the  gift  upon 
death  without  children  be  confined  to  such  death  in  the  life- 
time of  the  testator.  Clarke  v.  Lnhlnn-k,  1  Y.  k  C.  C.  492 
Child  V.  Gihlett,  3  M.  &  K.  71. 


Effect  of  gifts 


VII.  Accrued  Shares. 
Clauses  in  a  will   disposing  of  the  shares  of  devisees  or  over  on 

aocroed 

legatees  dying  before  a  given  period  or  event  do  not,  in  the  sbar^e. 
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absence  of  a  distinct  evidence  of  intention,  extend  to  shares 
which  have  once  accraed  under  those  clauses  so  as  to  pass  them 
a  second  time.  Ex  paiie  Went,  1  B.  C.  C.  575  ;  1  P.  W. 
275,  n. ;  Rvdge  v.  Barker^  Ca.  t.  Talbot,  124  ;  Melsom  v.  Giles, 
L.  E.  5  C.  P.  614  ;  6  C.  P.  532 ;  6  H.  L.  24. 

Accrued  shares  will  not  pass  under  the  word  "  share  "  or 
"  portion."  CamhriiUje  v.  RouSy  25  B.  416 ;  Br'ujht  v.  ZiowT,  ft 
M.  &  K.  316;  Banhm  v.  Banhm,  16  Ir.  Ch.  415. 

If  there  is  a  gift  to  several  to  be  paid  at  twenty-one,  with  a 
direction  that  if  any  die  under  twenty-one  the  share  is  to 
survive  to  the  others,  and  two  die  under  twenty-one  before  the 
testator,  the  original  share  of  the  one  who  dies  last  goes  to 
the  survivors,  but  not  the  accrued  share  coming  to  him  on 
the  death  of  the  one  who  died  first.     Rickett  v.  Gmllemard, 

12  Sim.  88. 

Accrued  shares  will  go  with  original  shares  if  there  is  an 
intention  expressed  that  they  should  do  so. 

1.  If,  for  instance,  accrued  shares  are  directed  to  go  in  the 
same  manner  as  original  shares.  Cnrsham  v.  Xewlandy  2  B. 
145;  Mihoin  v.  Aicdn/,  5  Yes.  465  ;  Ei/ir  v.  Marsden,  4  My. 
&  Cr.  231 ;  Midsom  v.  Giles,  L.  B.  6  H.  L.  24. 

2.  And  when  original  and  accrued  shares  have  once  been 
consolidated  by  a  direction,  for  instance,  that  they  are  to  go 
in  the  same  manner,  **  there  is  no  occasion  to  carry  on  any 
separate  account  of  the  original  share  from  the  accrued  share,*' 
and  both  will  pass  under  the  word  **  share."  Re  HutchinHon, 
5  De  G.  &  S.  681. 

3.  If  ^'his  or  her  share  or  shares"  are  spoken  of  where  only 
one  original  share  has  been  previously  given,  so  that  the  words 
cannot  be  satisfied  reddendo  muffida  Himfidiny  as  might  be  the 
case  if  the  words  were  "  his,  her,  or  their,  share  or  shares," 
accrued  shares   will  be  carried  over.      Wilmott  v.    Fletvitty 

13  W.  R.  856;  In  re  ChanUm ;  ChoHton  v.  Seoffo,  18  Ch.  1).  218. 
And,  apparently,  '*  share  and  shares  and  interest "  would 

carry  accrued  shares.     DoiKjlas  v.  Andrews,  14  B.  347. 

4.  Accrued  shares  will  pass  where  the  testator,  though  he 
speaks  of  individual  shares,  yet  shows  that  he  looks  on  the 
fund  as  existing  at  the  time  of  distribution  as  an  aggregate 
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and  previously  undivided  fund  by  speaking  of  it,  for  instance,         Ch^P- 

as  the  trust  fund.     Worlidge  v.  ChurchiU,  3  B.  C.  C.  465  ; '~ 

Leemiiig  v.  Sherratt,  2  Ha.  14 ;  Sillick  v.  Booth,  1  Y.  &  C.  C. 
121,  739 ;  Barker  v.  Lea,  T.  &  R.  413 ;  see  In  re  Hunter's 
Trusts,  L.  R.  1  Eq.  295. 

So,  where  the  whole  fund  is  given  to  a  class,  with  benefit  of 
survivorship,  the  words  of  survivorship  apply  to  the  whole, 
accrued  as  well  as  original  shares.  In  re  CraichalVs  Ti-ust, 
8  D.  M.  &  G.  480;  2  Jur.  N.  8.  892. 

5.  And  a  gift  over  of  the  whole  is  convincing  evidence  of  the  Gift  over  of 
same  intention.    In  such  a  case  '^  share  must  have  been  meant  fund. 

to  include  every  interest  accruing  as  well  as  original,  for 
otherwise  the  estate  would  go  away  from  the  issue  piecemeal ; 
whereas,  it  is  obvious,  nothing  was  intended  to  go  over,  but 
that  all  should  go  over  at  once  on  failure  of  the  issue  of  all  the 
children,  as  if  all  but  one  had  died  without  issue  who  was 
intended  to  take  all."  Doe  d.  CUft  v.  Birkhead,  4  Ex.  110; 
Douglas  v.  Andrews,  14  B.  347  ;  Dutton  v.  Crowdy,  88  B.  272 ; 
Langley  v.  Langley,  6  L.  R.  Ir.  277;  see  Sutton  v.  Sutton, 
80  L.  R.  Ir.  261. 

6.  And  if  the  bequest  is  of  residue,  the  presumption  against  Where  the 
intestacy  will  assist  the  Court  in  passing  accrued  with  original  TCsidnary. 
shares.     Ooodman  v.  Goodman,  1  De  G.  &  S.  695. 

7.  Accrued  shares  are  similarly  not  liable  to  the  same  Accrued 
restrictions  as  original   shares  in  the  absence  of  a  clearly  primdfaeie 
expressed  intention  so  to  restrict  them.     Gibbons  v.  Langdon,  J^\^e  n»tric- 
6  Sim.  260 ;  Ware  v.  Watson,  7  D.  M.  &  G.  248 ;  and,  on  the  tion  of  original 
other  hand,  Tnckey  v.  Tnckey,  3  M.  &  K.  560;  Jarman's 

Trusts,  L.  R.  1  Eq.  71 ;  Fitzgerald  v.  Fitzgerald,  I.  R.  7  Eq.  486. 

8.  An  appointment  under  a  power  by  a  tenant  for  Ufe  of  Appointment 
his  share  may  operate  as  well  upon  his  accrued  as  his  original 

share.    Re  Denton ;  Bannerman  v.  Toosey,  63  L.  T.  105. 

9.  As  to  the  repeated  operation  of  cross  limitations,  see  Repeated 
Atkinsan  v.  Jones,  Joh.  246.  gST^ier.*^ 
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CHAPTER    XXXIX. 


SUBSTITUTION. 


Chap. 


Gift  Bub- 
ytitutional  or 
»lternatire. 

Whether  a 
£ift  to  A.  or 
Ij  .  is  sub- 
stitutional  or 
a  Iternatire. 


Gift  to  A.  or 
B.,  as  C.  may 
appoint,  is  not 
substitutional. 


Contingency 
of  surviving 
the  time  of 
distribution 
applied  to 
original  and 
substituted 


"Or" 
changed  into 


tt  -.-.,1  »» 


and.' 


The  simplest  form  of  substitutional  gift,  introduced  by  the 
word  "or,"  as,  for  instance,  to  class  A.  07-  class  B.,  generally 
involves  the  relation  of  smaller  to  larger  class,  or  of  ancestor 
to  descendant. 

A  simple  gift  to  A.  or  B.  may  be  substitutional  or  alternative, 
and  it  must  be  determined  from  the  whole  will  which  was 
intended.  Caret/  v.  Caveifj  6  Ir.  Ch.  266 ;  Longnwre  v.  Jirooin^ 
7  Yes.  128;  Miller  v.  Chapmwi,  24  L.  J.  Ch.  409;  Maude  v. 
Maitde,  22  B.  290 ;  In  bonis  Bradford,  72  L.  T.  267 ;  In  re 
Delmar  Ckarital)le  Trust,  (1897)  2  Ch.  168. 

A  gift  to  A.  or  B.,  or  to  A.  or  his  children,  as  C.  may 
appoint,  is  not  substitutional,  and  in  default  of  appointment 
it  goes  among  all  the  appointees  equally.  Pmny  v.  Turner, 
2  Ph.  498  ;   mdte'n  Trusts,  Job.  666. 

A  gift  of  100/.  a-piece  to  each  of  the  children,  grandchildren, 
or  other  descendants  of  A.,  includes  all  the  descendants.  5o% 
V.  Solly,  6  Jur.  N.  S.  86. 

When  the  contingency  of  surviving  the  time  of  distribution 
is  applied  both  to  the  original  and  substituted  class ;  if,  for 
instance,  the  gift  is  to  parents  or  their  children  living  at  the 
decease  of  the  tenant  for  life,  the  gift  will  nevertheless  be 
construed  as  substitutional.  Congrcve  v.  Palmer,  16  B.  486 ; 
Atkinson  v.  Bartrum,  28  B.  219. 

In  such  a  case,  however,  if  there  is  anything  to  show  that 
the  original  and  substituted  class  are  to  take  co-ordinately, 
*'  or  "  will  be  read  '*  and."  Richardson  v.  Spraag,  1  P.  W.  483, 
where  the  gift  was  to  such  of  the  testatrix's  daughters,  or 
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daughters'  children,  as  should  be  living  at  her  son's  death,      ymtx 
"  without  considering  any  superiority  or  eldership  whatever." 
See  Shand  v.  Kiddy  19  B.  810 ;  In  re  ChlaiuVH  TrmU,  7  L.  R. 
Ir.  74. 

And  where  the  direction  was  to  pay  a  sum  of  money  after 
the  death  of  a  tenant  for  life,  '*  to  all  and  every  the  testatrix's 
nephews  and  nieces,  to  wit,  A.  or  her  children,  B.  or  her 
•children,"  &c.,  to  be  equally  divided  between  them,  **  or  "  was 
read  ''  and  " ;  the  words  under  the  videlicet  being  only  an 
•expanded  description  of  the  persons  to  take.  Eward  v.  BrooJn', 
2  Cox,  218. 

So,  too,  where  the  gift  is  to  such  of  several  persons  as  should 
be  living  at  the  testatrix's  decease,  or  the  issue  of  such  of  them 
as  should  be  married,  **  or  "  will  be  read  '*  and."  Horridgey. 
Fer(/Hson,  Jac.  588. 

Upon  the  same  principle,  a  gift  to  children  living  at  the  Gifts  to 
time  of  distribution,  or  their  issue,  will  be  construed  as  a  gift  '<then" 
.    to  children  then  living,  and  the  issue  of  those  then  dead,  ihel^ie^iw 
including  issue  of  those  dead  at  the  date  of  the  will,  but  not, 
it  would  seem,  of  those  who  were  dead  before  the  testator  was 
born.    Kuu/  v.  Cleareland,  4  De  G.  &  J.  477 ;  l^hUpa'   IViU, 
7  Eq.  151 ;  Burt  v.  HeUyar,  14  Eq.  160;   Wimjfield  v.  Wimjfivld, 
9  Ch.  D.  658 ;  Keaij  v.  Bonlton,  25  Ch.  D.  212. 

A  substitutional  gift,  substituting  one  set  of  legatees  for  others  Substitation 
dying  before  the  time  of  distribution,  must  be  distinguished  from  ^ft^oTer 
from  an  executory  gift  over  intended  to  take  effect  at  any  time.  ^  ^M^tr 
Thus,  a  gift  to  children  living  at  a  particular  time,  with  a  gift 
•over,  if  any  siwh  children  die  leaving  issue  to  their  issue,  is  an 
•executory  limitation  to  take  effect  at  any  time.     Im  Roche  v. 
Daries,  8  Y.  &  C.  Ex.  612,  n.;  Ex  jxirte  Hunter,  8  Y.  &.  C.  Ex. 
^10 ;  Hours  v.  Herring,  1  M'Cl.  &  Y.  295. 

On  the  other  hand,  if  the  gift  is  to  children  living  at  the 
time  of  distribution,  with  a  gift  to  their  issue  if  any  such 
children  die  before  becoming  entitled,  the  gift  to  the  issue 
will  be  construed  as  substitutional,  since  children  living 
at  the  time  of  distribution  could  not  die  without  becoming 
•entitled.  Jeyea  v.  Savage,  10  Ch.  555  ;  see  Gileft  v.  (iiles,  8 
Sim.  860. 
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Chap. 


Death  of 
original  donee 
before  testator. 

Direct  gift  to 
A.  or  his 
children. 

Gift  to  named 
pei*Bon  or  his 
issue  after 
life  interest. 


Gift  to  class 
after  life 
interest  with 
substitatiou. 


Parent 
dying  before 
testator. 


Substitutional  gifts  when  the  original  donee  dies  before 
the  testator : — 

A  direct  gift  to  A.  or  his  children  goes  to  A.  if  he  survives- 
the  testator,  and  to  his  children  if  he  does  not.  Montagu  v. 
Nucella,  1  Kuss.  165  ;  Gittiuf/s  v.  M'Dermott,  2  M.  &  K.  69  ; 
Salishmj  v.  Petti/,  3  Ha.  86  ;  Whitcher  v.  Penlei/,  9  B.  477. 

If  there  is  a  life  interest  and  then  a  gift  to  a  named 
person  or  his  children,  the  substitution  takes  effect  if  the 
named  person  dies  after  the  testator  and  before  the  tenant 
for  life.  Girdlestoue  v.  Ihw,  2  Sim.  225 ;  Javohs  v.  JcLCiibSy 
16  B.  557  ;  In  re  Craven,  23  B.  383. 

It  also  takes  effect  if  the  named  person  dies  before  the 
testator.  In  re  Porter' h  Trusty  4  K.  &  J.  188 ;  see  Collins  v. 
Johnson,  8  Sim.  356,  n. 

The  result  is  the  same  if  the  gift  is  not  in  the  simple  form 
to  A.  or  his  issue,  but  there  is  a  direction  that  if  any  of  the 
named  j^ersons  die  leaving  issue  the  share  of  the  deceased 
person  is  to  go  to  his  issue.  Le  Jetine  v.  Le  Jenne,  2  Kee.  701 ; 
Ire  V.  Kinfi,  16  B.  46 ;  Ashlin<f  v.  Knouies,  8  Dr.  593  ;  Ilohgen 
V.  Xeale,  11  Eq.  48. 

Where  there  is  a  life  interest  and  then  a  gift  to  a  class,  with 
a  direction  that  issue  of  a  deceased  member  of  the  class  are  to- 
take  the  parent's  share,  the  substitution  takes  effect  as  regards, 
a  member  of  the  class  dying  after  the  testator  in  the  life* 
time  of  the  tenant  for  life.  Re  Gilbei*t ;  Daniel  v.  Matthews, 
54  L.  T.  752 ;  lie  Miles  ;  Miles  v.  Miles,  61  L.  T.  859  ;  not 
following  He  Dawes'  Ti^ists,  4  Ch.  D.  210. 

But  the  children  of  a  parent  who  dies  before  the  testator 
do  not  come  in.  Thornhill  v.  Thornhill,  4  Mad.  377 ;  In  re- 
Hannam  ;  Haddelsetf  wHannam,  (1897)  2Ch.  89,  "wheveJonesv.. 
Frewin,  12  W.  R.  369  ;  8  N.  R.  415  ;  and  Habergham  v.  Ride- 
hal(/h,  9  Eq.  395,  are  discussed  ;  see  Smith  v.  Oliver,  11  B.  494- 

Where,  however,  the  gift  was  to  children  living  at  the  death 
of  the  tenant  for  life,  with  a  direction  that  if  any  child  should 
die  in  the  tenant  for  life's  lifetime  leaving  issue,  the  issue 
were  to  take  the  share  the  parent  would  -have  been  entitled  to- 
if  li\'ing,  the  issue  of  a  child  dying  in  the  testator's  lifetime 
were  let  in,  though  the  words  seemed  to  point  to  the  death  of 
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a  child  after  the  testator  daring  the  life  of  the  tenant  for       ^^tx 
life.   But  there  the  gift  to  issue  was  not  substitutional.    Smith 
V.  Smithy  8  Sim.  358. 

If  the  original  gift  is  to  a  class  living  at  the   testator's  Caseuhere 
death,  or  at  some  other  time,  and  the  substitutional  gift  is  ci^^is^''^^ 
expressly  confined  to  the  children  of  such  persons,  the  sub-  ^l^'J^^il^jn. 
stitution  can  have  no  effect  with  retrard  to  those  who  never  »*  the  te«ta- 

tor's  death. 

become  members  of  the  original  class.  See  Sherffold  v.  Bixme, 
13  Yes.  370 ;  Smith  v.  Farr,  3  Y.  &  C.  Ex.  328. 

Whether  there  can  be  substitution  in  respect  of  legatees  Death  of 
dead  at  the  date  of  the  will  : —  hdmedt^te^ 

1.  When  there  is  a  gift  to  several  persons  nominatim,  with  **'  ^'^^* 

a  substitution  of  their  issue  in  the  event  of  their  death,  the  ori^nLi  gift 
fact  that  one  of  the  persons  so  named  is  dead  at  the  date  of  ^®  ^  °*™®^ 

*  persons. 

the  will  will  not  prevent  his  issue  from  taking.  Hannam  v. 
Simmn,  2  De  G.  &  J.  151 ;  Ire  v.  A'ntr/,  16  B.  46 ;  Hohijen  v. 
Neale,  11  Eq.  48  ;  see  BarncH  v.  Jennings,  L.  B.  2  Eq.  448. 

2.  If,  however,  the  original  gift  is  to  a  class,  with  a  sub-  Where  the 
stitutional  gift  to  issue,  the  question  is  whether  the  issue  take  ^'  toTciara. 
a  share  which  has  been  given  to  a  parent  who  is  contemplated 

as  capable  of  taking  under  the  will,  or  w^hether  they  take  a 
share  which  has  not  been  previously  given  to  their  parent. 
In  the  former  case  issue  of  parents  dead  at  the  date  of  the 
will  will  not  take,  in  the  latter  they  will. 

The  important  point  is  not  whether  the  gift  itself  is  sub- 
stitutional, but  whether  the  interests  of  persons  who  are 
contemplated  as  capable  of  taking  under  the  will  are  given  in 
the  event  of  their  death  to  substituted  legatees. 

Thus,  though  a  gift  to  such  of  a  class  as  may  be  then  when  the 
living,  or  the  issue  of  any  then  dead,  is  strictly  substitutional,  J^^^  ^te 
the  issue,  if  they   take  at  all,   take  original   shares,  since  ^^^^ 
nothing  is  given  to  parents  then  dead.     Attivood  v.  Alford, 
L.  B.  2  Eq.  479. 

In  the  same  way  a  gift  to  parents  **  then  living,"  and  the 
issue  of  those  then  dead,  is  a  direct  substantive  gift  to  the 
issue.  Smith  v.  Smith,  5  Ch.  842  ;  Martin  v.  Holgate,  L.  B. 
1  H.  L.  175 ;  see  Ashling  v.  Knowles,  3  Dr.  593 ;  Etches  v. 
Etches,  8  Dr.  447. 
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Chap. 
XXXIX. 

Gift  to 
parents  tbeii 
living,  and 
the  issue  of 
those  then 
dead. 


Effect  of  the 
word  "said.** 


Gif  t'to  my 
daaghtere  and 
their  children. 


When  the 
gift  is  substi' 
t-ational  in 
the  simplest 
form. 


a.  If  the  gift  is  to  parents  and  issue  in  one  continuous 
sentence — as,  for  instance,  to  children  then  living  and  the 
issue  of  those  then  dead — the  issue  of  parents  deceased  at  the 
date  of  the  will  take,  though  the  issue  may  be  directed  to  take 
only  a  parent's  share,  as  this  direction  will  be  satisfied  by  a 
distribution  per  HtirpeH,  Tytheiieuih  v.  Harbin  y  6  Sim.  829; 
linnt  V.  Baker,  8  Sim.  443 ;  Behh  v.  Bechcith,  2  B.  308 ; 
CoidthurHt  V.  Carter,  15  B.  421;  Faulding's  TniMts,  26  B.  268 ; 
In  re  PhUpn*  Will,  7  Eq.  151 ;  Hvanman  v.  Pearse,  7  Ch.  276. 

It  seems  the  issue  of  a  parent  who  died  before  the  testator 
was  l)orn  would  not  take.    WuHiHeld  v.  IVimffield,  9  Ch.  D.  658. 

If  the  gift  is  to  ''  my  children  then  living,  and  the  children 
of  such  of  my  mid  children  as  shall  be  then  dead,*' the  testator 
by  using  the  term  '*  said  "  children  shows  that  he  is  contem- 
plating a  class  of  children  living,  at  the  date  of  the  will,  and 
capable  of  taking  under  it,  and  therefore  children  of  those 
dead  at  the  date  of  the  will  will  not  be  admitted.  Re 
ThompHon*8  Trust,  2  W.  R.  218 ;  5  D.  M.  &  G.  280;  see  Peel 
v.  ( 'atlow,  9  Sim.  872 ;  Smith  v.  Pepp^'r,  27  B.  86  ;  IFaU  v. 
Woolleif,  89  L.  J.  Ch.  106. 

On  the  other  hand,  if  the  gift  is  to  the  brothers  and  sisters 
living  at  a  particular  time,  and  the  children  of  such  of  the 
said  brothers  and  sisters  as  should  have  died,  and  the  testator 
has  only  one  brother  or  one  sister  living  at  the  date  of  the 
will,  he  cannot  be  referring  to  a  class  existing  at  the  date  of 
the  will,  and  children  of  brothers  and  sisters  dead  at  the  date 
of  the  will  will  be  admitted.  Re  Jordan  h  Trust,  2  N.  R.  57  ; 
(jilen  V.  (jileH,  8  Sim.  860;  see  Jarris  v.  Pondy  9  Sim.  549. 

If  the  children  are  expressed  to  be  the  children  of  parents 
who  are  beneficiaries  under  the  will ;  if,  for  instance,  the 
bequest  is  to  ''  my  daughters  and  their  children,"  the  children 
of  a  daughter  dead  at  the  date  of  the  will  take  nothing, 
Parker  v.  Tootal,  11  H.  L.  148  ;  see  Crook  v.  Wlntley,  26 
L.  J.  Ch.  850;  but  see  Claii  v.  Pennimjton,  7  Sim.  870. 

h.  When  the  gift  is  clearly  substitutional,  as  in  the  case  of 
a  gift  to  a  class  or  their  issue,  issue  of  members  of  the  class 
dead  at  the  date  of  the  will  will  not  take.  Congreve  v.  Palmer , 
16  B.   485  ;  //*    re    Wehnter'n    Estate ;    Widgen    v.   Mello,  23 
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Ch.  D.  787.     The  principle  seems  to  have  l)een  admitted  in        chap. 

XXXIX. 

In  re  Sxhlnf'H  TrmU,  5  Ch.  D.  494.  -        -- 

If  there  is  anything   to  assist  the  constraction,  issue  of  Where  such 

members  of  the  class  dead  at  the  date  of  the  will  may  be  let  in.  ?egatee8M*M« 

Thus,  if  none  of  the  members  of  the  original  class  are  alive  at  date* of*the^ 

the  date  of  the  will,  or  if  the  original  class  is  brothers  and  w»"  <i" »»' 

,,,..  ill  satisfy  the 

Sisters,  and  the  testator  has  only  one  brother  livmg  at  the  date  words  of  gift. 
of  the  will,  children  of  those  then  dead  will  come  in.     (rofrlitit/ 
V.  Thompson ,  11  Eq.  866,  n. ;  see  Barualni  v.  TasHrll,  11  Eq.  868 ; 
JaniH  V.  Pond,  9  Sim.  549  ;  In  re  Sihlej/'n  Tnints,  5  Ch.  D.  494 ; 
JVahh  V.  Blmpieij,  21  L.  R.  Jr.  140. 
r.  Where  the  gift  to  the  issue  is  in  an  independent  clause,  ^'i'*  *<>  ^^^ 

1       •  •        •  T 1    #       1  snbstituted 

the  question  is  whether  the  intention  is  to  add  fresh  members  legatees  in  an^ 
to  or  substitute  them  for  the  original  class.  TOntSi^.*"* 

If  the  gift  is  to  children  living  at  the  testator's  death,  with  Direction 
a  direction  that  if  any  should  happen  to  die  in  his  lifetime,  iggaetf  of  a 
the  ''  legacy  "  intended  for  such  child  should  be  for  his  issue,  ^""^fs**""^"^' 
the  word  "  legacy  "  shows  that  the  testator  meant  to   sub-  children, 
stitute  only  issue  of  parents  who  at  the  date  of  the  will  were 
capable  of  taking.     Christophernon   v.   Xat/lor,  1  Mer.  820; 
Hunter  v.  Cheshire,  8  Ch.  751.     It  may  be  doubted  whether 
Phillips  V.   Phillips,  18  W.  R.    170;  10  Jur.   N.    S.   1178; 
and  Parsons  v.  GulUford,  10  Jur.  N.  S.  281,  can  stand  with 
these  authorities. 

The  same  rule  applies  if  there  is  a  direction  that  issue  of  l«wue  to  8tand\ 
parents  dying  are  to  stand  in  the  place  of  their  parents,  or  J,?  their "  * 
to  take  their  parents*  share.     Butter  v.  Ommaney,  4  Russ.  71 ;  i**"®"**- 
irraij   V.  Garman,  2   Ha.  268 :  Atlcinson   v.   Atkinson,  I.  R. 
6  Eq.  184  ;  He  Hotehkiss's  Trusts,  8  Eq.  648 ;  Hahenjham  v. 
Ridehahfh,  9   Eq.  895  ;   Kelseif   v.    Kllis,   88  L.    T.    471 ;  In 
re  Barker ;  Asquith  v.  Saville,  47  L.  T.  88  ;  In  re  Musther  ; 
Groves  v.  Musther,  48  Ch.  D.  569 ;  In  re  Brown ;  Brown  v. 
Brown,  58  L.  J.  Ch.  420 ;  37  W.  R.  472,  not  following  In  re 
Smith's  Trusts,  5  Ch.  D.  497,  n. 

WTiere  life  interests  are  given  to  children,  with  a  direction 
that  upon  the  death  of  a  child  before  or  after  the  testator  the 
corpus,  the  income  whereof  was  or  would  have  been  payable  to 
the  child,  is  to  go  to  his  children,  it  is  still  more  diflBcult 
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to  suppose  that  the  testator  intended  to  benefit  children  of  a 
child  dead  at  the  date  of  the  will.  In  re  Chinery ;  Chinery  v. 
Hill  39  Ch.  D.  614;  In  re  Woo(l\  Ttdlett  v.  Cdville,  (1894) 
3  Ch.  381. 

Where  the  gift  was  to  such  of  the  children  of  the  testator's 
sisters  as  should  survive  the  tenant  for  life,  followed  by  a 
direction  that  in  case  any  of  such  children  should  be  dead  at 
the  testator's  decease  leaving  issue,  such  issue  should  take  the 
share  of  their  deceased  parent,  the  issue  of  a  child  dead  at  the 
date  of  the  will  was  not  included.  West  v.  Orr,  8  Ch.  D.  60 ; 
see  Giles  v.  Giles,  8  Sim.  360. 

On  the  other  hand,  if  the  original  gift  is  to  a  class,  with  a 
direction  that  the  issue  of  any  dying  or  who  shall  die  in  the 
testator's  lifetime,  or  before  the  time  of  distribution,  should 
take  the  share  their  parents  would  have  been  entitled  to  if 
then  living,  the  issue  of  those  dead  at  the  date  of  the  will  will 
be  admitted,  as  the  direction  amounts  to  an  independent  gift, 
the  word  share  being  satisfied  by  a  distribution  per  stirpes. 
LoHng  v.  Thomas,  1  Dr.  &  S.  497  ;  In  re  Chapman's  WHl, 
32  B.  382  ;  Adams  v.  Adams,  14  Eq.  246;  In  re  Lucas'  Will,  17 
Ch.  D.  788 ;   In  re  Parsons ;  Blaher  v.  Parsons,  8  R.  480. 

This  rule  has  been  applied  where  the  original  gift  was  to  a 
class  living  at  the  death  of  the  tenant  for  life.  In  re  Wodrich  ; 
Harris  v.  Hariis,  48  L.  J.  Ch.  321 ;  11  Ch.  D.  668. 

In  re  Potter's  Trust,  8  Eq.  52,  is  a  more  difficult  case,  since 
there  the  gift  was  to  nephews  and  nieces,  and  in  case  of  the 
death  of  any  of  his  said  nephews  and  nieces  leaving  issue,  such 
issue  to  take  the  share  their  parents  would  have  taken  if 
living,  the  word  said  showing  that  the  testator  referred  to 
nephews  and  nieces  capable  of  taking  under  the  will.  See 
Re  Thompson's  Trust,  2  W.  R.  218 ;  5  D.  M.  &  G.  280. 

Perhaps  issue  of  parents  dead  at  the  date  of  the  will  would 
not  be  admitted  where  other  express  provision  is  made  for  such 
issue.     Waugh  v.  Wau>gh,  2  M.  &  K.  41. 

Whether  the  contingency  of  the  original  gift  attaches  to  the 
substituted  gift : — 

When  there  is  a  life  interest  followed  by  a  contingent  gift  to 
certain  persons,  and  a  gift  if  they  die  before  the  contingency 
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"to  their  children,  the  contingency  attaching  to  the  gift  to  the      ttytV 
parents  does  not  attach   to  that  to  the  children,   and  the  - 


children  take  vested  interests,  although  they  may  not  survive  not  attach  to 
the  contingency  upon  which  the  gift  to  the  parents  was  to  take  jubrtitated 
effect.    For  instance,  if  the  bequest  is  to  A.  for  life,  then  to  such 
of  my  nephews  as  may  be  then  living,  and  the  children  of  such 
as  may  be  then  dead,  the  children  take  vested  interests  upon 
their  parents'  death,  whether  they  survive  A.  or  not. 

This  is  the  case  whether  the  gift  to  the  children  is  an 
original  (a)  or  substitutional  {b)  gift.  In  re  PelVs  Trusty  2  D.  F. 
A  J.  291  ;  Barker  v.  Barker,  6  De  G.  &  S.  753 ;  Martm  v. 
Holgate,  L.  R.  1  H.  L.  175  ;  Re  Orion's  Trust,  8  Eq.  875 ; 
Baii;  v.  Helb/ar,  14  Eq.  160  (a) ;  MaM^rs  v.  Scales,  18  B.  60; 
Re  Turner,  84  L.  J.  Ch.  660 ;  Ijinphier  v.  Buck,  2  Dr.  &  Sm. 
484;  Merrick's  Trusts,  L.  R.  1  Eq.  551 ;  Re  Flower ;  Matheson 
V.  Goodwyn,  62  L.  T.  677  ;  In  re  Battershy's  Trusts,  (1896)  1  Ir. 
600  (b).  The  order  in  Pearsony,  Stephen,  asprintedin5  Bl.  N.  S. 
218,  is  inaccurate.     See  Lanphier  v.  Buck ;  Re  Flower,  supra. 

There  may  be  a  context  showing  that  the  contingency  was 
to  apply  to  the  children.  Bennett  v.  Mernman,  6  B.  860 ; 
Kirkman's  Trust,  8  De  G.  &  J.  558. 

There  is,  however,  this  difference  between  a  substitutional  Substitated 
and  original  gift  to  the  children,  that  in  the  former  case  o^rtotake 
only  those  children  who  survive  their  parent  will  take,  Jh^^^^^Jo 
while  in  the  latter  all  the  children  will  take,  whether  they 
survive  the  parent  or  not.  ''  The  substitution  takes  place 
at  the  death  of  the  nephew  or  niece.  And  then  I  see 
very  good  ground  for  saying  there,  by  reason  of  its  being 
substitution,  you  will  not  substitute  dead  people  for  the 
nephew  or  niece  who  has  been  living  up  to  that  time  and  has 
then  just  died."  Lanphier  v.  Buck,  2  Dr.  k  Sm.  484 ; 
84  L.  J.  Ch.  657 ;  HarcouH  v.  HarcouH,  26  L.  J.  Ch.  586 ; 
Re  Turner,  84  L.  J.  Ch.  660 ;  Merrick's  T}'usts,  L.  R.  1  Eq. 
651  ;  Thompson  v.  Clive,  28  B.  282 ;  Crause  v.  Cooper, 
1  J.  &  H.  207  ;  Bennett's  Trusts,  8  K.  &  J.  280 ;  Hurry  v. 
Hurry,  10  Eq.  846  ;  Hobgen  v.  Neale,  11  Eq.  48;  Heasman  v. 
Pearse,  11  Eq.  622 ;  7  Ch.  275 ;  not  following  Humfrey  v. 
Humfrey,  2  Dr.  &  S.  49. 
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In  the  case  of  an  original  gift,  if  the  gift  be  to  children  then 
living  and  the  issue  of  those  then  dead  leaving  issue,  the 
words  "  leaving  issue  **  are  not  enough  to  show  that  only  issue 
who  survive  their  parent  were  intended  to  take.  In  re 
Smith'8  Trusts,  7  Ch.  D.  665. 

Upon  a  similar  principle,  under  a  gift  in  certain  events  to  a 
class  and  the  issue  of  such  of  them  as  shall  then  be  dead, 
members  of  the  class  dying  without  issue  before  the  events 
happen  take  a  share.  In  re  Wood ;  Moore  v.  Baileff,  29  W.  B. 
171 ;  see  Strother  v.  Ihitton,  1  De  G.  •Jl'  J.  676. 

Whether  the  original  and  substituted  class  are  mutually 
exclusive : — 

When  the  gift  is  to  a  class  or  their  issue,  the  further  question 
arises  whether  the  original  and  substituted  legatees  form  two 
mutually  exclusive  classes,  so  that  no  substituted  legatees  can 
take  il  there  are  any  members  of  the  original  class  to  take,  or 
whether  the  issue  of  members  of  the  original  class  dying  can 
take  with  the  surviving  members  of  the  original  class. 

It  is  clear  that  if  all  the  original  class  survive  the  time  of 
distribution,  they  alone  take.  Sparks  v.  Reatal,  24'B.  218; 
MargetHon  v.  Hall,  10  Jur.  N.  S.  89 ;  12  W.  R.  834. 

So,  if  none  of  the  original  class  survive  the  time  of  distribu- 
tion, the  substituted  legatees  alone  take.  Willis  v.  Plaskett, 
4B.  208  ;  Timinsv.  Stachhome,  27  B.  434  ;  Bolitho  v.  HiU^tar, 
84  B.  150;  Attwood  v.  Alford,  L.  R.  2  Eq.  479. 

t 

But  if  some  of  the  original  class  die  leaving  children  and 
others  survive  the  time  of  distribution : — 

If  the  gift  is  to  several  persons  nominatim  as  tenants  in 
common  or  their  children,  those  who  survive  the  time  of 
distribution  take,  together  with  the  children  of  those  who  die 
before  it.     Priee  v.  Ijocldeyy  6  B.  180. 

In  the  same  way,  in  the  case  of  a  simple  substitutional  gift 
to  children  or  their  issue  to  be  divided  amongst  them  m 
equal  shares,  the  issue  of  a  child  dying  after  the  testator  and 
before  the  time  of  distribution  take  with  the  other  children. 
Finlason  v.  Tatlock,  9  Eq.  258 ;  Xeilson  v.  Monro,  27  W.  R. 
986  ;  In  re  Sihlejf's  Trusts,  5  Ch.  D.  494  ;  see  Holland  v.  WomL 
11  Eq.  91. 
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How  the  class  of  substituted  legatees  is  to  be  ascertained,       Jt^^ 

^  XXXIX. 


when  the  gift  is  to  A.  for  life,  then  to  B.  or  his  issue  : — 

1.  If  B.   dies   in   the   testator's  lifetime,   the  class  is  When  the 

cliuw  of 

ascertained  at  the  testator's  death.    Ive  v.  King,  snbstituted 

1  /.  T>    4/.  legatees  is  to 

10  J).  -ID.  be  ascertained. 

2.  If  B.  survives  the  testator  and  dies  in  the  lifetime  of 

the  tenant  for  life,  the  class  is  ascertained  at  B.'s 
death.  Ive  v.  King,  16  B.  46;  Hobgen  v.  Xeale, 
11  Eq.  48. 

But  the  class  is  not  to  be  definitely  ascertained  at  those 
times,  but  will  5pen  to  let  in  issue  born  afterwards  and  before 
the  time  of  distribution.  In  re  Sihleifs  Ti-usts,  5  Ch.  D.  494  ; 
In  re  Jmies's  Estate,  47  L.  J.  Ch.  775,  overruling  on  this  point 
Hobgen  v,  Neale,  »upra.     See  ante,  p.  298. 

In  some  cases  of  substitutional  gifts,  where  issue  are 
substituted  and  a  member  of  the  original  class  dies  leaving 
issue,  and  then  some  or  all  the  other  members  of  the  original 
class  die  without  issue  before  the  time  of  distribution,  the 
question  has  arisen  what  share  the  issue  of  the  one  first  dying 
take.  See  Ei/re  v.  Marsden,  2  Kee.  564 ;  4  M.  &  Cr.  281 ; 
Le  Jeiine  v.  Le  Jeune,  2  Kee.  701 ;  Ashling  v.  Knowles,  8  Dr. 
598  ;  Cross  v.  Mcdtby,  20  Eq.  878. 


T.W.  Q    Q 
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I.   Survivor  as  a  Word  of  Limitation. 

The  word  survivor  may  be  either  a  word  of  limitation  of  an 
estate,  denoting  the  interest  certain  persons  are  to  take,  or  it 
may  denote  a  claes  of  persons. 

For  instance,  in  a  devise  to  A.,  B.,  and  G.  as  tenants  in 
common  for  life,  with  benefit  of  survivorship,  the  word  sur- 
vivorship refers  to  the  extent  of  the  estate  and  not  to  the 
class  of  persons,  and  upon  the  death  of  one  the  remaining 
tenants  in  common  take  the  whole  estate.  Haddelseii  v.  Adams, 
22  B.  266;  Taaffe  v.  Conmee,  10  H.  L.  64;  see,  however, 
Wilei/  V.  Chanteperdru,  (1894)  1  Ir.  209. 

The  word  cannot  be  a  word  of  limitation  where  absolute 
interests  are  given.  Maherley  v.  Strode,  8  Ves.  450 ;  Foley  v. 
Gallaffher,  2  L.  R.  Ir.  889. 


Survivors 
denoting 
persons  to 
take. 


A  single 
survivor 


II.  Gifts  to  Survivors. 

The  word  survivors  is  more  usually  employed  to  denote 
a  class  of  persons  who  are  to  take,  and  in  such  cases  it  must 
have  its  natural  meaning,  which  is  to  outlive;  that  is  to  say,  to 
be  alive  at  and  after  the  happening  of  a  particular  event  or 
the  death  of  a  particular  person,  which  event  or  person  the 
other  is  to  survive.  Gee  v.  Liddell,  L.  R.  2  Eq.  841 ;  see  Re 
Clark's  Estate,  8  D.  J.  it  S.  Ill,  where  **  survive  "  was  held  to 
mean  merely  **  live  after." 

A  divesting  clause  in  favour  of  survivors  operates  in  favour 
of   a   single   survivor.      Hearn   v.   Baker,   2   K.   *fc   J.  888; 
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Boinjcr  v-  Currcdl,  2  W.  R.  328 ;  Boivijer  v.  Dou{ilass,  W.  N.     Chap.  Xl- 

1876,  279.  takes  under 

The    principal    diCBculty    with    reference  to  survivorship  survivj!^ 
clauses  is  to  ascertain  to  what  point  of  time  the  survivorship 
refers : — 

1.  In  simple  cases  where  the  gift  is  to  several  or  the  sur-  Simple  gift  to 

•  J  tji.i_  •  it-  •  M  several  ot  the 

vivors,  or  to  several  and  the  survivors  or  the  survivors  of  gurvivors 
them,  or  to  a  class  described  as  surviving,  such  as  surviving  J!^®™  ^  **** 
children,  or  to  several  or  a  class  with  benefit  of  survivorship,  division, 
or  with  benefit  of  survivorship  between  them,  the  rule  is  now 
well  settled  that  survivorship  is  to  be  referred  to  the  time  when 
the  property  or  fund  is  divisible,  and  those  then  living  will 
take  the  whole.   As  to  the  similarity  in  effect  of  these  different 
expressions,  see  Wileii  v.  Chant ejyerdnx,  (1894)  1  Ir.  209. 

**  Survivorship  is  to  be  referred  to  the  period  of  division. 
If  there  is  no  previous  interest  given  in  the  legacy,  then  the 
period  of  division  is  the  death  of  the  testator,  and  the  survivors 
at  his  death  will  take  the  whole  legacy.  But  if  a  previous  life 
estate  be  given,  then  the  period  of  division  is  the  death  of  the 
tenant  for  life,  and  the  survivors  at  such  death  will  take  the 
whole  legacy."     Cripps  v.  Woolcotty  4  Mad.  11. 

This  is  the  case  whether  the  only  gift  is  in  the  direction  to 
divide,  as  in  Crip2)8  v.  Woolcoft,  or  whether  there  is  already  a 
prior  complete  gift  independent  of  that  direction.  Hearn  v. 
Baker,  2  K.  &  J.  888. 

The  same  rule  applies  to  realty  as  to  personalty.  In  re 
Gre(/8on,  2  D.  J.  k  S.  428;  In  re  Belfast  Town  Council;  Ex 
parte  Saijers,  18  L.  E.  Ir.  169. 

Therefore  a  direct  gift  to  several,  or  to  the  survivors,  goes  to  Direct  gift  to 

sevei^al  or 

those  who  survive  the  testator.    Strin(/er  v.  PhiUips,  1  Eq.  Ca.  gurvivorf. 
Ab.  292. 

If  there  is  an  immediate  gift  to  several  with  benefit  of  sur- 
vivorship, payable  at  twenty-one,  survivorship  may  be  referred 
to  that  age,  so  that  the  share  of  one  dying  under  twenty-one 
goes  to  the  survivors-     Forrester  v.  Smith,  2  Ir.  Ch.  70. 

If  there  is  a  life  interest  those  who  survive  the  tenant  for  Gift  after  life 

life  take  the  whole.     Pope  v.  Whiteomhe,  8  Buss.  124 ;  Bleicitt 

V.  Roberts,  10  Sim.  491 ;  Cr.  &  P.  274;  Xeathtvai/  v.  Reed,  8 

Q  Q  2 
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D.  M.  &  G.  18 ;  M'Donald  v.  Bvifce,  16  B.  581 ;  In  /r  CranhalVn 
Trust,  8  D.  M.  &  G.  480 ;  Tm/lor  v.  Beverleif,  1  Coll.  108 ; 
Hmm  V.  Baker,  2  K.  &  J.  888 ;  In  rv  Pntchard's  Trusts,  8  Dr. 
163  ;  Xai/lor  v.  Rohson,  84  B.  571. 

The  result  is  the  same  if  the  expression  used  is,  if  any  die 
to  the  survivors,  when  the  death  referred  to  must  be  death 
before  the  tenant  for  life.     Wldtton  v.  Field,  9  B.  868, 

If  the  tenant  for  life  dies  before  the  testator,  those  who 
survive  the  testator  take  the  whole.  SpnrreU  v.  Spnrrell, 
11  Ha.  54. 

On  the  same  principle,  if  there  is  a  gift  to  a  class  when  the 
youngest  attains  twenty-one,  with  benefit  of  survivorship,  those 
living  when  the  youngest  attains  twenty-one  are  entitled. 
Vorlei/  V.  Richardson,  8  D.  M.  i^-  G.  126. 

If  there  is  a  gift  to  a  tenant  for  life  with  remainder  to  his 
children  who  attain  twenty-one,  and  if  there  are  none  to  a 
class  of  survivors,  the  survivors  are  ascertained  at  the  death 
of  the  tenant  for  life,  or  when  his  last  child  dies  under 
twenty-one,  whichever  last  happens.  Carrer  v.  Burgess,  7 
D.  M.  &  G.  96. 

If  there  are  several  life  tenancies  the  survivors  are  ascer- 
tained at  the  death  of  the  last  surviving  tenant  for  life.  Re 
Fox's  Wm,  85  B.  168 ;  Howard  v.  Collins,  5  Eq.  849. 

If  the  gift  is  after  a  life  interest  to  survivors  to  be  paid  at 
twenty-one,  or  some  similar  direction  as  to  attaining  a  given 
age,  the  question  is  whether  the  sur\'ivorship  refers  to  the 
death  of  the  tenant  for  life  or  to  the  attainment  of  the  given 
age.  Prima  facie,  it  refers  to  the  former.  Pope  v.  llliitcombe, 
3  Russ.  124 ;  Hufam  v.  Hubbard,  16  B.  579  ;  Turing  v.  Turing, 
15  Sim.  189 ;  Lill  v.  LUl,  28  B.  446 ;  Shaw  v.  Shaw,  25  L.  R. 
Ir.  80. 

But  the  words  of  survivorship  may  be  so  connected  with 
the  direction  for  payment  at  twenty-one  as  to  show  that  by 
sui-vivors  is  meant  those  who  attain  twenty-one.  For  instance, 
if  after  a  life  interest  the  gift  is  to  a  class  with  benefit  of 
survivorship  upon  their  attaining  twenty-one  or  to  be  paid  upon 
their  attaining  twenty-one  with  benefit  of  suri-ivorship  among 
them.   Knight  v.  Knight,  25  B.  Ill ;  Bei-n/  v.  Briant,  2  Dr.  &  S. 
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1 ;  Tribe  v.  Newiand,  5  De  G.  ifc  S.  236 ;  see  Crazier  v.  Fisher,     Cl^ap.  XL. 
4  Russ.  399 ;  Daniel  v.  Gosset,  19  B.  478. 

In  such  cases  a  gift  over,  if  all  the  beneficiaries  die  before  Sffect  of 
the  tenant  for  life,  affords  strong  reason  to  suppose  that  sur-  ^*  *  °^®*^' 
vivorship  refers  to  the  death  of  the  tenant  for  life  {a) ;  on  the 
other  hand,  if  the  gift  over  is  upon  death  of  all  before  the 
given  age,  there  is  equally  strong  reason  to  suppose  that  sur- 
vivorship refers  to  the  age  (tj.  Daniel  v.  Gosset,  19  B.  478 ; 
Fisher  v.  Moore,  1  Jur.  N.  S.  1011  (a) ;    Salishury  v.  Lamhy 

1  Ed.  465 ;  Amb.  883  ;  Bouverie  v.  Bouverie,  2  Ph.  349  ;  Alty 
v.  Moss,  84  L.  T.  312  (/>). 

There  may  be  sufficient  in  the  will  to  show  that  in  these  Contrary 
cases  survivorship  does  not  refer  to  the  time  of  division  but  to  *°  ^^  ^^°' 
some  other  time. 

For  instance,  if  the  gift  is  after  a  life  interest  to  surviving 
brothers  or  their  issue,  surviving  may  mean  living  at  the 
testator's  death  (a) ;  and  after  a  gift  to  two  tenants  for  life  a 
gift  to  the  surviving  children  of  the  second  tenant  for  life  may 
mean  his  children  living  at  his  death  (/>).     Shailer  v.  Grores, 

2  Jar.  1548  (a) ;  Drakeford  v.  Drakeford,  83  B.  48  (b). 

And  in  a  similar  case  a  gift  to  surviving  children  or  their' 
heirs  and  assigns  shows  that  the  children  were  intended  to 
take  before  the  death  of  the  tenant  for  life.  Ee  Hopkins* 
'Trust,  2  H.  &  M.  411 ;  In  re  Stannard ;  Stannard  v.  Burt, 
52  L.  J.  Ch.  355. 

There  may  be  other  circumstances  sufficient  to  take  the 
case  out  of  the  ordinary  rule.  See  Rogers  v.  Towsie,  9  Jur. 
575;  Blaekmore  v.  Snee,l  De  G.  &  J.  455;  Evans  v.  Evans, 
25B.81. 

Probably  some  of  the  earlier  authorities,  where  survivorship  Early  cases 
in  the  case  of  future  gifts  was  referred  to  the  testator's  death,  ^ith  present 
are  not  in  accordance  with  the  views  which  now  prevail.     See  "*^®' 
Hose  d.  Vere  v.  Hill,  3  Burr.  1881 ;  Wilson  v.  Bm/li/,  3  B.  P.  C. 
195  ;    lioebuek  v.  Dean,  2  Ves.  Jun.  265  ;    Maherleij  v.  Strode, 
8  Ves.  450 ;  Brown  v.  Bigg,  7  Ves.  279  ;  Edwards  v.  Si/nums, 
6  Taunt.  213 ;  Doe  d.  Long  v.  Trigg,  8  B.  &  Cr.  231. 

2.  If  the  gift  is  not  simply  to  several  or  the  survivors  after  Case  where 
a  life  interest  but  to  several,  and  if  any  die  before  the  tenant  vivors  is  if 
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for  life  to  the  survivors,  the  case  is  different.  It  is  then  a 
question  of  construction  whether  survivorship  is  intended 
between  the  legatees  or  whether  it  refers  to  the  time  of 
distribution.  Not  much  assistance  can  be  got  from  the  cases. 
If  the  gift  is  to  the  survivor  of  them  this  indicates  survivorship 
between  the  legatees  {a) ;  if  it  is  to  the  survivor,  his  executors, 
administrators,  and  assigns,  this  indicates  that  the  survivor 
was  to  take  though  he  might  not  survive  the  time  of  distribu- 
tion (b) ;  or  again,  if  the  gift  is  if  any  of  the  legatees  die  before 
the  tenant  for  life  to  his  children,  and  if  none  to  the  survivors 
as  the  children  are  to  be  ascertained  at  the  death  of  the  legatee 
dying,  so  are  the  survivors  (c).  Scurfidd  v.  Howes,  8  B.  C.  C. 
90  {a) ;  mdte  v.  Bahcr,  2  D.  F.  &  J.  55  (/>) ;  Ivv  v.  Kimf,  16  B. 
46,57(6-). 

On  the  other  hand,  if  th^  gift  is  after  the  death  of  a  tenant 
for  life  to  seven  persons  to  be  divided,  share  and  share  alike, 
the  share  of  each  who  shall  happen  to  die  to  be  equally 
divided  among  the  survivors  (a)  or  to  two  legatees,  and  if  either 
of  them  shall  be  then  dead,  to  the  survivor  (i),  the  time  of  division 
or  the  death  of  the  tenant  for  life  seems  to  be  the  leading  idea 
in  tlie  testator's  mind,  and  those  then  living  take.  Camhr'uhjv 
V.  IhniH,  25  B.  409  (a)  ;  In  re  Pickwoi'th  ;  Snaith  v.  Parkin  sou, 
(1899)  1  Ch.  642  (/>) ;  see  Pain  v.  Benson,  3  Atk.  78 ;  Little john^ 
V.  Household,  21  B.  29 ;  Marriott  v.  Ahell,  7  Eq.  478 ;  In  re 
Hill  to  Chapman,  38  W.  R.  570 ;  54  L.  J.  Ch.  595. 

In  Ih'i(/ht  V.  Rowe,  8  M.  &  K.  316,  where  the  portion  of  any 
child  who  should  die  before  it  should  become  payable  was 
given  to  the  sumvors  and  the  share  became  payable  on  the 
father's  death,  it  was  held  that  on  the  death  of  a  child  before 
the  father  his  share  went  to  those  then  living. 

8.  If  the  gift  to  survivors  is  not  simply  upon  death  before 
the  time  of  distribution  but  upon  death  before  that  time 
without  issue  or  under  a  given  age,  the  case  is  more  compli- 
cated. The  question  is,  does  the  survivorship  refer  to  the 
time  of  distribution,  or  does  it  refer  to  the  death  without  issue 
or  under  age,  as  the  case  may  be. 

The  former  is  no  doubt  the  more  convenient  construction. 
If  the  other  is  adopted  and  the  class  is  numerous  there  may 
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be  difficulties  as  to  accrued  shares,  and  the  property  may  be     c^»P-  ^i- 
divisible  in  small  fractions. 

The  determination  of  the  question  must  depend  upon  the 
collocation  of  the  words. 

The  fact  that  the  gift  to  the  survivors  is  the  gift  of  the 
whole  fund  and  not  merely  of  the  share  of  the  person  dying 
supports  the  view  that  the  fund  is  to  be  divisible  once  for  all 
among  a  class  ascertained  at  the  time  of  distribution.  Watson 
V.  England,  15  Sim.  1. 

In  Crowdcrv.  Stone,  3  Russ.  217,  there  was  a  life  interest  and 
then  a  gift  to  five  beneficiaries,  with  a  gift  over  in  case  of  the 
death  of  any  of  them  without  issue  before  their  shares  should 
become  payable  to  the  survivors;  and  it  was  held  that  the 
survivors  were  to  be  ascertained  when  the  death  without  issue 
happened.  In  Young  v.  liohertson,  4  Macq.  314;  8  Jur.  N.  S. 
825  (a  Scotch  case),  upon  similar  words,  survivors  was  held  to 
mean  those  living  at  the  time  of  distribution.  See,  too,  Essex 
V.  Clement,  30  B.  525. 

If  there  is  a  gift  if  any  die  leaving  issue  before  the  time  of 
payment  to  the  issue,  and  if  not  to  the  sumvors,  there  is 
ground  for  saying  that  as  the  issue  must  be  ascertained  at 
the  death  of  the  parent,  so  must  the  survivors  be.  IVilmot  v. 
Mewitt,  13  W.  R.  856 ;  11  Jur.  N.  S.  820. 

4.  If  the  gift  to  survivors  is  not  limited  to  the  period  of  a  Gift  to  sur- 
life  tenancy  but  is  to  take  effect  upon  the  happening  of  some  umitecTto 
event,  the  survivors  must  be  ascertained  whenever  the  event  ^J  period, 
happens. 

Thus,  if  there  is  a  direct  gift  to  several  persons  and  a  gift 
over  if  any  die  under  twenty-one  to  the  survivors,  survivors 
means  those  living  when  a  child  dies  under  twenty-one.  Ex 
parte  West,  1  B.  C.  C  575 ;  liickett  v.  GuiUemurd,  12  Sim.  88. 

And  it  would  seem  that  an  immediate  gift  to  several,  with 
benefit  of  survivorship  if  any  die  without  issue,  could  not  be 
limited  to  death  without  issue  in  the  testator's  lifetime  unless 
there  is  an  assisting  context.  See  Doe  d.  Lifford  v.  Sparroic, 
13  East,  359 ;  Boners  v.  Bowers,  5  Ch.  244. 

If  the  gift  to  survivors  is  upon  death  without  issue,  and 
there  is  a  life  interest,  though  the  gift  over  is  not  in  terms 
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limited  to  death  without  issue  before  the  tenant  for  life,  there 
may  be  circumstances,  such  as  an  intention  that  the  legatees 
are  to  have  control  of  their  shares  at  the  time  of  distribution, 
which  show  that  this  is  the  true  construction.  Jenour  v. 
Jenour,  10  Ves.  562;  Clark  v.  Hninj,  6  Ch.  588;  Besant  v. 
Cox,  6  Ch.  D.  604. 

HI.  When  Survivors  means  Others. 

1.  If  there  is  an  absolute  gift  to  several  persons  with  a  gift 
to  the  survivors,  if  any  die  without  issue,  survivors  must  be 
construed  in  its  ordinary  sense.  Crowder  v.  Stone,  8  Buss. 
217 ;  Iianela(/h  v.  Ranekufh,  2  M.  &  K.  441 ;  Stead  v.  Piatt, 
18  B.  50;  Greenwood  v.  Percf/,  26  B.  572. 

2.  Where  there  is  a  gift  over  to  take  place  only  in  case  the 
event  on  which  the  property  is  limited  to  the  first  legatees, 
among  whom  there  is  to  be  survivorship,  fails  to  happen  in 
respect  of  all  the  legatees,  survivor  will  be  construed  other,  so 
as  not  to  cause  an  intestacy.  For  instance,  if  the  bequests  are 
to  A.,  B.,  and  C,  payable  at  twenty-one,  and  if  either  die 
under  twenty-one,  his  share  to  the  survivors,  and  if  two  die 
under  twenty-one,  the  whole  to  the  survivor,  and  if  all  die 
under  twenty-one,  then  over ;  the  share  of  one  dying  under 
twenty-one  would  go  to  one  who  had  predeceased  him  but 
attained  twenty-one  and  to  the  survivor  equally.  JVilmot  v. 
Wilmot,  8  Ves.  10 ;  In  re  Jackson'n  Trust,  14  Ir.  Ch.  472 ; 
followed  in  In  re  Connellan's  Trust,  16  Jr.  Ch.  524,  though 
there  was  no  gift  over,  but  qtuere. 

3.  Where  there  is  a  devise  to  sons  and  the  heirs  of  their 
bodies,  and,  if  any  die  without  issue,  to  the  survivors  and  the 
heirs  of  their  bodies,  and  if  all  die  without  issue  over,  survivor- 
ship will  be  referred  to  the  stirpes  and  not  to  the  first  takers, 
and  the  share  of  a  son  dying  without  issue  will  go  among  the 
issue  of  a  son  previously  deceased  and  the  surviving  sons.  Doe 
V.  Waineuright,  5  T,  E.  427 ;  Smith  v.  Osborne,  6  H.  L.  876. 

In  such  cases  the  testator  has  expressed  his  intention  of 
benefiting  the  line  of  issue,  and  the  survivorship  contemplated 
is  one  between  the  respective  stirpes  and  not  between  the  first 
takers  merely,  and  this,  coupled  with  the  gift  over,  which  can 
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only  take  effect  if  all  the  sons  die  without  issue,  is  sufficient  to     CKap.  XL. 
enlarge  the  meaning  of  the  word  survivor. 

In  such  a  case  there  may  be  enough  in  the  will  to  show 
that  survivors  means  others  even  without  a  gift  over  if  all 
die  without  issue.  jyUliams  v.  James,  20  W.  R.  1010;  see 
Titfnell  V.  BorrelU'lQ  Eq.  194. 

4.  If    there    are   devises   to   several   for  their   lives   with  Gifts  for  life, 

.     1       i.i«*  i*#  1*         >ji        1*  .       .1        remainder  to 

remamder  to  their  issue,  and  if  any  die  without  issue,  to  the  issue  in 
surviving  tenants  for  life  for  their  lives  with  remainder  to  g^rvw^^ 
their  issue,  with  an  ultimate  gift  over ;  if  all  the  tenants  for  tenants  for 

life 

life  die  without  issue  survivors  will  be  read  as  others.  Coh  v. 
SeicelU  4  D.  &  War.  1 ;  2  H.  L.  186 ;  In  re  Tharp's  Estate, 
1  D.  J.  &  S.  458 ;  In  re  Row's  Estate,  58  L.  J.  Ch.  847 ; 
Askew  V.  Askew,  57  L.  J.  Ch.  629 ;  58  L.  T.  472  ;  86  W.  R.  620. 

Similarly,  as  regards  personalty,  if  life  interests  are  given 
with  remainder  to  the  issue  of  each  tenant  for  life,  with  a  gift 
over  on  the  death  of  any  tenant  for  life  without  issue  to  the 
surviving  tenants  for  life  for  their  lives,  and  then  to  their 
issue  or  to  the  surviving  tenants  for  life  in  like  manner  as 
their  original  shares  were  given,  and  an  ultimate  gift  over  on 
failure  of  issue  of  all  the  tenants  for  life,  survivors  will  be  read 
as  equivalent  to  others.  Low  v.  Land,  1  Jur.  877 ;  Holland  v. 
Alsop,  29  B.  498 ;  In  re  Keeps  Will,  82  B.  122  ;  In  re  Tharp's 
Estate,  1  D.  J.  &  S.  458;  Hurra  v.  Morfjan,  8  Eq.  152; 
Badger  v.  (jre(/ort/,  8  Eq.  78 ;  JVaite  v.  Littlewood,  8  Ch.  70  ; 
7/1  re  Palmer's  Trusts,  19  Eq.  820;  Wake  v.  Varah,  2  Ch.  D.  848. 

It  matters  not  whether  the  words  used  are  "  survivors'*  or 
*'  such  as  survive."     In  re  Tharp's  Estate,  1  D.  J.  &  S.  458. 

In  such  a  case  surviv^ors  will  be  read  as  others  and  not  as  survivors 
surviving  in  person  or  in  stock.     For  instance,  if  a  tenant  for  ^^^J!^^®" 

"        *^  '  not  surviving 

life  dies  leaving  children  who  die,  and  another  tenant  for  life  by  stock, 
then  dies  without  children,  the  deceased  children  of  the  first 
tenant  for  life  will  take.     Lucena  v.  Lucena,  7  Ch.  D.  255 ; 
O'Brien  v.  O'Brien,  (1896)  2  Ir.  459. 

In  these  cases  the  gift  over  shows  that  the  fund  is  to  go  whether 
over  as  a  whole,  and  only  if  there  is  a  failure  of  issue  of  all  |j^n^^ 
the  tenants  for  life ;  3'et  it  survivors  were  read  strictly,  if  a 
tenant  for  life  died  leaving  issue,  and  the  last  tenant  for  life 
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died  without  issue,  the  gift  over  could  not  take  effect,  as  there 
has  not  been  a  total  failure  of  issue ;  at  the  same  time  the 
issue  of  the  tenant  for  life  who  died  first  could  not  take,  so 
there  would  be  an  intestacy.  If  there  is  no  gift  over  survivors 
must  be  strictly  construed,  unless  there  is  some  other  evidence 
of  intention  to  give  it  a  different  meaning.  In  re  Honier*s 
Estate;  Pomfret v.  Graham,  19  Ch.  D.  186;  In  reBenn;  Benn 
V.  Benn,  29  Ch.  D.  889. 

It  can  make  no  difference  whether  the  shares  given  over 
to  the  surviving  tenants  for  life  are  settled  by  express  limi- 
tations or  are  only  settled  by  reference  to  the  limitations 
of  the  original  shares.  Milsom  v.  Aicdn/,  5  Yes.  465; 
Beckirlth  v.  Bccknith,  46  L.  J.  Ch.  97;  25  W.  R.  282;  86 
L.  T.  128. 

The  cases  of  Hodge  v.  Foot,  84  B.  849;  In  re  Arnold's 
Trusts,  10  Eq.252;  In  re  Walker's  Estate;  Church  v.  Tyacke, 
12  Ch.  D.  205 ;  see  19  Ch.  D.  186,  are  not  consistent  with  the 
more  recent  authorities. 

Even  if  there  is  no  gift  over  there  may  be  enough  in  the 
will  to  show  that  children  of  a  tenant  for  life  who  does  not 
survive  the  event  upon  which  the  gift  over  takes  effect  are  to 
share ;  for  instance,  if  the  gift  over  is  to  '*  surviving  sisters 
and  their  respective  children  "  in  the  same  manner  as  their 
original  shares,  which  was  read  as  equivalent  to  sur\iving 
sisters  and  the  children  of  all  the  sisters  (a) ;  or  if  there  is  a 
direction  that  children  are  to  take  the  share  their  parent 
would  have  taken  if  living  (/>).  In  re  Bowman  ;  Whiftehead  v. 
Boidton,  41  Ch.  D.  525  (a) ;  In  re  Blantern  ;  Lowe  v.  dxtke, 
W.  N.  1891,  54  (h). 

There  may,  of  course,  be  other  circumstances  to  show  that 
survivors  is  not  used  in  a  strict  sense.  Hawkins  \\  Hammerton^ 
16  Sim.  410;  In  re  Beck's  Trusts,  16  W.  R.  189. 

In  Ejire  v.  Marsden,  4  M.  &  Cr.  231,  the  construction  was 
assisted  by  the  fact  that  there  was  a  gift  to  grandchildren 
livmg  at  the  testator's  death,  with  a  postponement  of  payment 
and  a  direction  that  in  case  any  of  the  gi*andchildren  should 
die  before  their  shares  should  be  payable  leaving  issue,  the 
issue  should  take  the  share  the  parent  would  have  taken  if 
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then  living.  There  was  then  a  gift  over,  in  case  any  of  the  C^^P-  3^- 
grandchildren  should  die  without  leaving  issue  before  becoming 
entitled  to  receive  their  shares  to  surviving  grandchildren,  to 
be  paid  at  the  same  time  and  in  the  same  manner  as  the 
original  shares.  The  issue  of  a  grandchild  who  did  not 
survive  came  in  dnder  the  earlier  clause,  as  they  wei-e  to  take 
the  share  their  parent  would  have  taken  if  living.  See  per 
Wood,  V.-C,  in  Re  Corhetfn  TrmU,  Jo.  p.  597. 

5.  If  there  is  no  settlement  of  the  shares  of  tenants  for  life  No  settlement 

of  sbftres 

dying  without  issue,  survivors  must  be  construed  strictly.  given  over. 

For  instance,  as  regards  realty,  if  there  are  devises  to  nieces 
for  life  with  remainder  to  their  issue  in  tail,  with  a  gift  if  any 
of  the  nieces  die  without  issue  to  the  surviving  nieces,  not  for 
life  but  in  tail,  surviving  cannot  be  read  others,  even  though 
there  is  a  gift  over,  if  all  the  tenants  for  life  die  without  issue. 
Leev, Stone,  1  Ex.  674;  Maden  v.  'Tat/lor,  45  L.  J.  Ch.  569;  King 
V.  Front,  15  App.  C.  548 ;  see  Cooper  v.  Macdonald,  16  Eq.  258.--' 

The  same  applies  in  the  case  of  similar  limitations  of 
personalty  to  the  surviving  tenants  for  life  absolutely,  whether 
there  is  (a)  or  is  not  (b)  a  gift  over  in  default  of  issue  of  all 
the  tenants  for  life.  Browne  v.  Rainsford,  I.  R.  1  Eq.  384; 
I'wist  V,  Herbert,  28  L.  T.  489  (a) ;  Leemhuj  v.  Sherratt, 
2  Ha.  14;  Re  CorbeWs  Trmts  (the  residue),  Jo.  591  (/>). 

Nor  can  survivors  be  read  others  where  the  gift  over  is  not 
to  the  surviving  tenants  for  life,  but  to  the  children  of  the 
surviving  tenants  for  life.  In  re  Dunlevy's  Trusts,  9  L.  R.  Ir. 
349  ;  Re  Ricbbins  ;  Gill  v.  Worrall,  79  L.  T.  318. 

6.  In  some  cases  the  question  has  arisen  whether,  if  the  Some  shares 
shares  of  daughters  are  settled  and  the  shares  of  sons  not,  others  not. 
and  the  daughters'  shares  in  default  of  children  are  given  to 

the  surviving  sons  and  daughters,  the  daughters'  accruing 
shares  being  settled  as  before,  surviving  can  be  read  other. 
It  can  be  so  read  if  there  is  an  ultimate  gift  over  on  a  total 
failure  of  issue  (a),  but  otherwise  not  {b).  Luvcna  v.  Lucena, 
7  Ch.  D.  255  (a) ;  De  Garagnol  v.  Liardct,  32  B.  608 ;  Re 
Usticke,  35  B.  338 ;  see  Jackson  v.  Sparks,  38  L.  J.  Ch.  75  (i). 

7.  It  was  at  one  time  supposed  that  when  there  were  gifts  Whether  last 

survivor  takes 

to  several  for  life,  with  remainder  to  their  children,  and  if  absolutely. 
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Ciiap.  XL.  any  died  withjout  children  to  the  surviving  tenants  for  life 
absolutely,  the  last  tenant  for  life  dying  without  children  took 
his  share  absolutely  as  the  longest  liver,  though  he  did  not 
survive  the  event.  But  this  construction  is  now  overruled, 
and  the  share  of  the  last  survivor  dying  without  children 
goes  over  and  either  falls  into  residue  or  lapses.  NeviU  v. 
Boddam,  28  B.  554 ;  In  re  Mortimer ;  Griffiths  v.  Mortimer, 
52  L.  T.  388 ;  54  L.  J.  Ch.  414 ;  Askew  v.  Askeio,  58  L.  T. 
472 ;  57  L.  J.  Ch.  629 ;  86  W.  E.  620 ;  King  v.  Frost,  15 
App.  C.  548 ;  lianelagh  v.  lianelagh,  41  W.  E.  549  ;  8  E.  815 ; 
overruling  Maden  v.  Taylor,  45  L.  J.  Ch.  569 ;  Davidson  v. 
Kimpton,  18  Ch.  D.  218 ;  In  re  littper ;  Moirell  v.  Gissing,  41 
Ch.  D.  409 ;  In  re  Hutchvis,  19  L.  E.  Jr.  215. 
"  others "  8.  Under  a  gift  in  default  of  children  of  a  daughter  to  the 

sumvora.  Others  or  other  of  his  children  by  name,  equally  between  them 
if  more  than  one,  the  word  others  will  not  be  read  as  survivors. 
In  re  Hagen's  Trusts,  46  L.  J.  Ch.  665 ;  see  In  re  Chaston ; 
Chaston  v.  Seago,  18  Ch.  D.  218. 

Nor  under  a  gift  to  a  son  by  name  and  the  survivors  of  the 
testator's  daughters  is  it  necessary  that  the  son  should  survive 
in  order  to  take.     In  re  Bates,  11  W.  E.  7G8. 
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CHAPTER    XLI. 

THE    CONSTRUCTION   OF    GIFTS   OVER. 

Gifts  Over  upon  Death  before  Vesting. 
If  there  is  a  gift  to  A.  with  a  direction  that  it  is  to  vest  at     Cfhap.  xil. 


twenty-one,  with  a  gift  over  if  A.  dies  without  attaining  a  Death  before 
vested  interest,  the  gift  over  takes  effect  if  A.  dies  before  the  [^Q^|g  ^eath 
testator,  though  he  may  have  attained  twenty-one.     He,  in  before  testator 

.    ,  _  after  age  for 

fact,  dies  without  attaining  a  vested  interest,  and  the  Court  Testing, 
will  not  construe  the  gift  over  as  referring  only  to  death  under 
twenty-one.     In  re  GaitskeWs  Trusts,  15  Eq.  386. 

A  gift  over  upon  the  death  of  the  legatees  before  attaining  Vesting 
a  vested  interest  refers  prima  facie  to  death   before  vesting  ^ereto**^ 

ininte>^est-  "...  .     i-^-t!" 

This  is  the  case  whether  the  gift  be  immediate  or  in 

remainder.     Parkin  v.  HodgkinHon,  15  Sim.  293 ;  Re  Arnold's 

Estate,  33  B.  163 ;  Ricliardson  v.  Power,  19  C.  B.  N.  S.  780. 

If,  however,  the  gift  over  be  to  persons  living  at  the  time  of  When  the 
distribution,  there  is  a  strong  argument  that  the  word  vested  persons  living 
was  used  as  equivalent  to  vested  in  possession.     Young  v.  "^  d^gtriba- 
Robertson,  4  Macq.  314;    8  Jur.  N.  S.  825;    Greenhalgh  v.  *»<>«»• 
Bates,  2  P.  &  D.  47. 

So,  if  the  legacies  would  be  vested  in  interest  at  the  testator's 
death,  and  the  gift  over  is,  if  any  of  the  legatees  die  during 
the  testator's  life  or  after  his  decease,  without  attaining 
vested  interests,  vested  must  mean  vested  in  possession.  King 
V.  Cnllen,  2  De  G.  &  S.  252. 

And,  in  the  same  way,  the  testator  may  show  that  he  used  "Vested "used 
"  vested  "  in  the  gift  over,  as  equivalent  to  "  paid,"  if  the  gift  ^  ^^^i^!"^^ 
over  is  if  any  die  before  their  share  should  be  vested  as 
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Chap.  xu.    aforesaid,  wiien  only  directions  as  to  payments   have   been 
previously  given.     Sillick  v.  Booth,  1  Y.  &  C.  C.  121,  126. 

If  the  testator  expressly  provides  for  the  death  of  the 
legatees  in  his  lifetime,  a  gift  over  upon  death  before  vesting 
refers  to  vesting  in  possession.     In  re  Morris,  5  W.  R.  428. 


Gift  over 
apon  death 
before  pay- 
ment alter 
an  immediate 
gift  with  a 
time  of 
payment. 


Where  no 
period  for 
payment  is 
4ippointed. 

Gift  over 
upon  death 
before  pay- 
ment where 
there  is  a 
life  interest. 


Meaning  of 
the  word 
**  entitled." 


Gifts  Over  upon  Death  before  Payment. 

A.  In  the  case  of  a  direct  gift,  followed  by  a  gift  over,  if  any 
of  the  legatees  die  before  their  legacies  are  payable : 

1.  If  a  time  for  payment  is  appointed,  the  gift  over  takes 
effect : — 

a.  If  the  prior  legatee  dies  in  the  testator's  lifetime,  whether 
after  the  age  fixed  for  payment  or  not.  Walker  v.  Main^  1 
J.  &  W.  1;  Hnmphreiis  v.  Howes,  1  R.  &  M.  639;  In  re 
GaitskeWs  Trusts,  15  Eq.  386. 

h.  If  the  prior  legatee  survives  the-  testator,  but  dies  before 
the  time  fixed  for  payment.  Jenkins  v.  Jenkins,  Belt's  Supple- 
ment, 264  ;  liainmeU  v.  GiUow,9  Jur.  704;  and  see  JVoodhnrne 
V.  IVoodhurne,  3  De  G.  &  S.  648. 

2.  If  no  time  is  fixed,  payable  refers  to  the  testator's  death. 
Rammell  v.  Gillow,  9  Jur.  704  ;  Collins  v.  Macpherson,  2  Sim. 
87  ;  Cort  v.  Wimler,  1  Coll.  820. 

B.  If  there  is  a  life  interest,  followed  by  a  bequest  to  certain 
persons,  and  a  gift  over  in  the  event  of  death  before  the 
respective  legacies  become  payable,  no  time  being  appointed 
for  division  or  payment,  the  gift  over  takes  effect  with  respect 
to  those  legatees  who  die  before  the  tenant  for  life.  Croupier 
V.  Stone,  8  Buss.  217 ;  Creswick  v.  (raskell,  16  B.  577. 

The  word  entitled,  however,  is  more  easily  susceptible  of  the 
meaning  vested  than  the  word  payable,  and  it  will  accordingly 
be  taken  to  mean  entitled  in  right  and  not  in  possession,  and 
referred  to  the  death  of  the  testator  and  not  of  the  tenant  for 
life,  if  the  latter  meaning  would  have  the  effect  of  divesting  a 
previously  vested  gift.  Commissioners  of  CharitMe  Donations 
V.  Cotter,  2  D.  &  Wal.  615 ;  1  D.  &  War.  498  ;  Henderson  v. 
Kennicott,  2  De  G.  «fe  S.  492;  He  Crosland ;  Craig  v.  Midgley, 
64  L.  T.  288.     See  Beale  v.  Connollj/,  I.  R.  8  Eq.  412  ;  Jopp  v. 
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Wood,  28  B.  58 ';  2  D.  J.  &  S.  323  ;  but  see  Li  re  Not/ce  ;     Chap.  XLI. 
Brown  v.  Rigg,  31  Ch.  D.  75. 

C.  If  there  is  a  life  interest  as  well  as  a  time  of  payment,  Effect  of  gift 

over  upon 

the  question  is  more  complicated.  death  before 

The  most  numerous  cases  on  this  head  have  occurred  in  ^^enThere 
marriage  settlements,  where,  in  addition  to  the  leaning  in  1*^^^^^^^^ 
favour  of  vesting,  the  Court  is  assisted  by  the  legal  presump-  time  of 
tion  that  the  children  were  intended  to  be  provided  for  at  the     ^"^°  ' 
time  when  their  portions  were  wanted,  whether  they  survived 
the  tenant  for  life  or  not.     See  Emperor  v.  liolfe,  1  Ves.  Sen. 
208 ;  Wakefield  v.  Mafet,  10  App.  C.  422. 

The  same  rules  of  construction  are,  however,  applicable  to 
wills.  At  the  same  time,  it  must  be  remembered  that  the 
tendency  of  the  Court  at  the  present  day  is  to  give  words  their 
natural  meaning,  and  it  is  probable  that  many  of  the  old 
authorities  cited  below  would  not  now  be  followed.  See  Leader 
V.  Dnffejiy  13  App.  C.  294.  The  cases  may  be  classified  under 
the  following  heads : — 

1.  If  there  is  a  gift  to  A.  for  life,  followed  by  a  bequest  to  Eflfect  of 

^  tho  death  of 

his  children,  whether  at  twenty-one,  or  payable  at  twenty-one,  the  legatee 
with  a  gift  over  on  death  before  the  legacy  is  payable,  the  gift  teateton  ^ 
over  is  good  as  regards  legatees  who  die  in  the  testator's  life- 
time, whether  under  or  over  twenty-one.      Walker  v.  3/atn, 
1  J.  &  W.  1 ;  the  share  of  Mary  Main,  who  it  appears  had 
attained  twenty-one.     See  In  re  GaitskelVs  Trusts,  15  Eq.  386. 

2.  If  there  is  a  gift  to  A.  for  life  followed  by  a  contingent  Bequest  con- 
bequest  to  his  children,  as,  for  instance,  to  the  children  at  attaining  21 
twenty-one,  or  to  be  vested  at  twenty-one,  and  a  gift  over  in  atThat^e. 
the  event  of  death  before  the  shares  are  payable,  if  the  word 
payable  were  taken  in  its  ordinary  meaning  as  referring  to  the 

time  at  which  the  money  is  actually  distributable,  it  would 
involve  the  double  contingency  of  surviving  the  tenant  for 
life  and  attaining  twenty-one,  and  therefore  the  Court  confines 
it  to  the  latter,  which  is  the  event  when  the  bequest  is  most 
likely  to  be  required,  and  this  is  the  case  whether  there  is 
provision  for  the  issue  of  the  children  or  not.  Mendlvam  v. 
WUliams,'L.  E.  2  Eq.  396;  Mocatta  v.  Lindo,  9  Sim.  56;  Jones 
V.  Jones,  13  Sim.  561 ;  Bouverie  v.  Bouverie,  2  Pb.  349 ;  In  re 
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Chap.  ZLI. 


Effect  of  gift 
over  to  issue 
of  those 
dying  before 
the  time  of 
payment 
'when  the 
shares  are  to 
be  vested  at 
marriage. 


When  there 
is  a  vested 
gift  to  be 
paid  at  21 . 


When  the 
issue  of  those 
dying  before 
the  period  of 
distribution 
are  provided 
for  in  all 
events. 


Crofton's  Tnists,  7  L.  K.  Ir.  279 ;  Wakefield  v.  Jiichardson,  18 
L.  E.  Ir.  17  ;  S.  C.  Wakefield  v.  Mafet,  10  App.  C.  422 ; 
Partridge  v.  BayUn,  17  Ch.  D.  835. 

The  same  will  be  the  case  whether  the  word  used  is 
'*  received  "  or  "  receivable:"  West  v.  Miller,  6  Eq.  59 ;  Dodg- 
son* 8  Trust f  1  Dr.  440 ;  or  "  entitled  in  possession,"  or  "entitled 
to  the  receipt,"  or  "  entitled  to  payment,"  or  "  before  they  have 
received  or  becomed  possessed."  Re  Yates'  Trust,  21  L.  J.  Ch. 
281 ;  Hay  ward  Y.  James,  28  B.  523  ;  Re  Williams,  12  B.  817; 
RammeU  v.  Gillow,  9  Jur.  704. 

3.  When  the  shares  o!  daughters  are  directed  to  be  vested 
at  twenty-one,  or  marriage,  and  there  is  a  gift  over,  if  any  of 
the  legatees  die  before  their  shares  are  payable,  to  their  issue, 
it  is  more  difficult  to  construe  payable  as  meaning  vested, 
since  a  daughter  could  not  die  leaving  issue  before  her  share 
becomes  payable  if  "payable"  means  "vested."  The  cases 
are  conflicting.  Mendham  v.  Williams,  L.  B.  2  Eq.  896 ; 
Day  V.  Radcliffe,  3  Ch.  D,  654. 

4.  Where  the  gift  to  the  children  is  vested  at  birth  and 
payment  only  is  postponed,  and  there  is  no  provision  for  the 
issue  of  the  children  and  a  gift  over  in  the  event  of  death 
before  the  shares  become  payable :  as,  for  instance,  to  A.  for 
life  and  then  to  his  children,  to  be  divided  at  twenty-one,  with 
a  gift  over  if  any  die  before  their  shares  are  payable,  in  this 
case  payable  will  be  held  to  mean  attaining  twenty-one,  for 
otherwise  the  issue  of  those  children  would  not  take  who  died 
in  the  lifetime  of  the  tenant  for  life  over  twenty-one.  HaUijax 
V.  Wilson,  16  Ves.  168 ;  Walker  v.  Main,  1  J.  &  W.  1 ;  Salis- 
bury V.  Lamb,  1  Ed.  465 ;  Re  Williams,  12  B.  817  ;  Hayward  v. 
James,  28  B.  523  ;  Wakefield  v.  Maffet,  10  App.  C.  422. 

The  construction  will  be  the  same  where  the  issue  only  of 
such  children  are  provided  for  as  die  under  twenty-one.  Mocatta 
V.  TAndo,  9  Sim.  56. 

If,  however,  there  is  after  a  bequest  for  life  a  bequest  to 
children  vested  at  their  births,  and  the  time  of  division  is  alone 
postponed  with  provision  for  the  issue  of  children  dying  at  any 
time  during  the  life  of  the  tenant  for  life,  and  a  gift  over  if 
they  die  before  the  legacies  become  payable,  the  w*ord  payable 
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will  bear  its  ordinary  meaning  and  refer  to  the  death  of  the     Chap.  XLi. 
tenant  for  life. 

For  instance,  if  the  gift  be  to  A.  for  life,  then  to  her  children, 
to  be  transferred  to  them  at  twenty-one,  and  if  any  die  before 
their  shares  aire  payable,  leaving  issue,  to  such  issue,  and  if 
any  die  before  their  shares  are  payable  without  issue  over, 
since  the  fund  becomes  actually  payable  on  the  death  of  the 
tenant  for  life,  and  there  is  no  reason  to  adopt  any  other 
construction  in  order  to  favour  the  issue,  who  are  already 
provided  for,  the  gift  over  will  be  good  on  the  death  of  the 
legatees  during  the  life  of  the  tenant  for  life,  though  they  may 
have  attained  twenty-one.  Wilmott'g  Trusts,  7  Eq.  532 ;  Chell 
V.  CheU,  28W.  E.  262. 

It  may,  however,  be  noticed  that  the  construction  of  payable,  Effect  of  the 
as  referring  to  the  age  of  twenty-one,  especially  in  cases  under  ^o^u^n 
the  first  head,  is  materially  assisted  by  such  words  as  "  to  be  ^^^  constmc- 
paid,*'  or  ''payable "  at  twenty-one,  and  " it  is  no  strain  to 
understand  the  testator  as  adverting  merely  to  the  age  of 
twenty-one,  which  he  had  just  before  appointed  as  the  period 
of  payment."    Hallifax  v.  Wilson,  16  Yes.  168. 

5.  If  the  death  of  the  tenant  for  life  is  the  earliest  time  at  When  the 
which  the  gift  can  be  payable ;  if,  for  instance,  the  gift  is  to  is  contingent 
such  as  survive  the  tenant  for  life,  to  be  paid  at  twenty-one,  JJ?JJ°g*the 

with  a  gift  over  upon  death  before  the  shares  become  pay-  tenant  for 

....      Jif®>  **  p*y" 
able;  the  word  payable  would  in  all  probability  receive  its  able  "bears 

ordinary  meaning  and  be  referred  to  the  time  of  distribution.  J^aning."^ 

Bielefield  v.  Record,  2  Sim.  854. 

Gifts  Over  upon  Death  before  actually  Receiving 

THE  Legacy. 

1.  When  it  is  clear  that  the  testator  refers  only  to  legatees  Gift  to 
living  at  his  death  and  there  is  a  gift  over  if  any  die  before  ^"hrtesu"^ 
their  shares  are  payable  or  before  receiving  their  shares,  the  *^®j'"  ^^}^^ 
gift  over  cannot  refer  to  death  in  the  lifetime  of  the  testator,  over  upon 
Kindersley,  V.-C,  in  such  a  case,  held  that  the  gift  over  was  payment. 
good  with  regard  to  the  shares  of  those  who  died  within  a  year 
after  the  testator's  death ;  but,  apparently,  the  Court  would 
inquire  at  what  time  the  money  might    have  been  paid 

T.W.  R    !► 
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Chap.  XLI. 


Death  before 
receipt. 


Actiud  pay- 
ment or 
receipt. 


7/4  re  Arrousmith's  Trusts,  29  L.  J.  Ch,  775 ;  6  Jur.  N.  S. 
1231 ;  on  appl.,  2  D.  F.  «fe  J.  474  ;  In  re  Chaston ;  Chaston  v. 
Seof/o,  18  Ch.  D.  218. 

2.  In  the  same  way  under  an  immediate  beqaest  with  a  gift 
over  upon  death  "before  me  or  before  the  division  or  final 
division  of  my  estate/'  the  gift  over  takes  effect  upon  the  shares 
of  legatees  dying  within  a  year  from  the  testator's  death.  In 
re  CoUison ;  Collison  v.  Barber,  12  Ch.  D.  834 ;  In  re  IVUkins  ; 
Spencer  v.  Duckworth,  18  Ch.  D,  684.  See  In  re  Potts; 
Hooley  v.  Fountain,  W.  N.  1884,  106. 

3.  Where  the  bequest  is  after  a  life  interest,  with  a  gift  over 
on  death  before  the  legatee  receives  his  legacy,  the  gift  over 
does  not  take  effect  if  the  legatee  survives  the  tenant  for  life. 
Re  Dodgson's  Trust,  1  Drew.  440  ;  Whiting  v.  Force,  2  B.  671 ; 
WUks  V.  Bannister,  30  Ch.  D.  512. 

Although  there  can  be  no  justification,  except  that  of 
avoiding  inconvenience,  for  construing  "  received  "  or  "  paid  " 
as  equivalent  to  **  receivable  "  or  "  payable,"  yet  there  is  more 
plausibility  in  saying  that  receipt  by  a  trustee,  where  the 
cestui  que  trust  is  absolutely  entitled,  may  be  treated  as 
equivalent  to  receipt  by  the  cestui  que  trust  himself.  See 
Minors  v.  Battison,  1  App.  C.  428. 

4.  Where,  however,  the  gift  over  is  in  the  event  of  death 
before  the  legacy  is  actually  paid  or  received,  or  other  words 
are  used  which  import  the  transfer  of  property  from  the 
executor  or  trustee  to  the  legatee,  the  cases  are  in  appearance 
difficult  to  reconcile.  The  distinction  between  the  effect  of 
such  gifts  over  in  the  case  of  a  residue  and  in  the  case  of  a 
pecuniary  legacy  does  not  appear  to  have  been  adverted  to ; 
but  it  will  be  found  to  justify  most  if  not  all  of  the  decisions. 

a.  Where  a  share  of  residue  is  given  to  a  legatee,  with  a  gift 
over,  if  the  legatee  dies  before  actual  receipt  of  his  share,  it 
cannot  be  ascertained  at  any  given  time  whether  the  gift  over 
will  take  effect  or  not.  There  is  no  ground  for  treating  a  gift 
of  residue  as  limited  to  the  residue  capable  of  realization  within 
a  year  from  the  testator's  death  ;  assets  may  fall  into  it  many 
years  after  that  time ;  and  an  increase  of  the  divisible  residue 
after  the  legatee's  death  would,  if  the  gift  over  is  strictly 
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construed,  bring  it  into  operation.     Such  a  divesting  clause,     ^*P-  ^^i- 
therefore,  is  void  for  uncertainty.     Hiitcheon  v.  Mannington, 
1  Ves.  Jun.  366  ;  4  B.  C.  C.  491 ;  Martin  v.  Maiiin,  L.  E.  2  Eq. 
404*;  Minors  v.  Battison,  1  App.  C.  428;  Bithb  v.  Padwick, 
13  Ch.  D.  517. 

h.  But  the  objection  does  not  apply  if,  as  in  Johnson  v. 
Crook,  12  Ch.  D.  639,  the  gift  is  immediate  and  the  gift  over 
over  is  only  of  so  much  as  the  legatee  has  not  received  at  his 
death.  Here,  the  question  whether  the  gift  over  comes  into 
effect  is  answered  at  the  legatee's  death.  If  his  death  must 
happen  within  the  period  fixed  by  the  rule  against  perpetuities, 
there  can  be  no  objection  on  that  score  to  the  gift  over, 
although  the  improbability  of  the  testator  intending  such  a 
bifurcation  of  his  residue  may  afford  a  reason  for  construing 
the  words  in  another  sense. 

c.  Nor  is  there  any  objection  to  the  gift  over  where,  as  in 
Wldtman  v.  Aitken,  L.  E.  2  Eq.  414,  the  original  gift  is  a 
pecuniary  legacy,  incapable  of  augmentation. 

But  the  improbability  of  any  testator  intending  a  construction 
w^hich  would  make  the  interests  of  beneficiaries  depend  upon 
chance,  has  induced  the  Courts  to  affix  some  other  construction 
even  to  words  naturally  indicating  an  actual  receipt  by  the 
legatee.     See  Imw  v.  Thompson,  4  Euss.  92. 

5.  If  there  is  a  gift  upon  trust  for  sale  and  division  among  Death  before 
certain  legatees,  a  gift  over  if  any  die  before  the  sale  is  p*ete^™" 
completed  is  valid.     Faulkener  v.  Holling worth,  cit.  8  Ves.  559  ; 

Elivin  V.  Elivin,  8  Ves.  547;  see  Bernard  v.  Montofftie,  1  Mer. 
483 ;  see  11  Ves.  508. 

6.  A  gift  over  upon  death  before  the  execution  of  all  or  any  of  Death  before 
the  trusts  of  the  will  is  void.   Roberts  v.  Yoide,  49  L.  J.  Ch.  744.  ^te."''*  ^ 

Where  there  was  a  direction  to  convert  and  to  hold  the 
proceeds  of  conversion  upon  trust  for  the  testator's  children,  a 
gift  over  of  the  share  of  any  child  who  should  die  "  during  the 
continuance  of  the  trusts  hereinbefore  declared  "  was  held  to 
refer  to  death  during  the  continuance  of  certain  trusts  specially 
declared  of  one  item  of  the  testator's  property  and  not  to  death 
before  the  complete  conversion  of  the  residue.  Re  Teale ; 
Teaie  v.  Teale,  58  L.  T.  936  ;  34  W.  E.  248. 

R   B   2 


612 


THE    CONSTRUCTION    OF    GIFTS    OVER. 


Chap.  ZLI. 


Unmarried. 


Gift  over 
upon  death 
uninurried 
and  without 
issue  when 
vested  inte- 
rests are 
given  upon 
marriage. 


Unmarried 
may  refer  to 
a  second 
marriage. 


Gift  over 
upon  death 
unmanied 
and  without 
issue  after  a 
prior  gift  to 
the  legatee 
for  life,  and 
then  to  his 
nhildren. 


Gifts  Over  upon  Death  Unmarried  and  without  Issue. 

1.  In  a  gift  over  upon  death  unmarried  without  any  explana- 
tory context,  unmarried  means  never  having  been  married. 
Ddriimjyle  v.  Hall,  16  Ch.  D.  715 ;  see  BhnuMl  v.  De  FaU>e, 
57  L.  J.  Ch.  576  ;  58  L.  T,  621  (marriage  settlement). 

2.  Where  vested  interests  are  given  at  twenty-one  or 
marriage,  a  gift  over  upon  death  unmarried  and  without  issue 
will  mean  never  having  been  married.  Hct/wood  v.  Het/iv(UHl, 
29  B.  9 ;  Pratt  v.  Mathctr,  8  D.  M.  c't  G.  522 ;  Gount'  \\  Cooke, 
15  W.  K.  576. 

8.  And,  perhaps,  the  same  construction  would  be  adopted 
where  the  gift  is  to  A.  simply  and  if  he  dies  unmarried  and 
without  issue  over ;  the  argument  in  favour  of  the  construction 
being  that  A.'s  interest  would  then  be  indefeasible  upon  his 
marriage.  See  Hetiwood  v.  Hetiwood,  nvpra ;  see  In  re 
Saumlern'  TrmtH,  3  K.  it  J.  152  ;  Radford  v.  JVUUh,  7  Ch.  7 ; 
Lonff  V.  Ijane,  17  L.  E.  Ir.  11. 

The  case  of  Doe  d.  lialdnin  v.  Randhuj,  2  B.  &  Aid.  441,  is 
not  opposed  to  this  view,  since  the  donee  there  left  a  husband 
surviving  her,  so  that  upon  no  construction  of  unmarried  could 
the  gift  ever  take  effect.  The  point  did  not  arise  in  Bell  v. 
Vhiin,  7  Ves.  450. 

4.  Of  course,  if  the  legatee  were  married  at  the  date  of  the 
will  this  construction  would  be  impossible. 

In  CroHthicaite  v.  l>eau,  5  Eq.  245,  a  gift  over  of  a  fund  in 
case  the  legatee  should  marry  or  die  unmarried,  where  the 
legatee  was  married  at  the  date  of  the  will  and  of  the  testator's 
death,  but  her  husband  was  believed  to  be  dead,  was  held  to 
refer  to  a  second  marriage.  See,  too,  Lepine  v.  Beau^  10  Eq. 
160 ;  Smith  v.  Charles,  18  W.  E.  224. 

5.  If  the  gift  is  to  A.  for  life,  remainder  to  his  children,  and 
if  A.  dies  unmarried  and  without  issue  over,  unmarried  will  b? 
read  as  equivalent  to  not  having  a  wife  at  his  death.  To  read 
it  as  never  having  been  married  would  increase  the  chance  of 
intestacy,  since  in  that  case,  if  A.  married  and  had  no  children, 
the  gift  over  would  not  take  effect ;  and,  again,  the  word, 
unmarried  would  be  mere  surplusage.    Doe  A,,  Everett  \.  Cooke, 
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7  East,  269 ;  In  re  Saiuhrn*  TruHta,  L.  K.  1  Eq.  675  ;  see  Re   Jbap^ XLI. 
Kimf ;  Sahshimi  v.  liUUni,  62  L.  T.  789. 

*'And*'  changed  into  "or"  in  Gifts  Over. 

1.  If  there  is  a  devise  to  A.  in  fee  and  if  he  dies  under  peviseto  a. 

in  fee,  and  if 

twenty-one  and  without  issue  over,  "and  '*  will  not  be  read  "or."  he  dies  under 
To  do  so  would  have  the  effect  of  divesting  a  prior  devise  in  outlwarover. 
events   other   than   those  mentioned.      Malcolm  v.  Malcolm, 
21  B.  225 ;  Coates  v.  Hart,  32  B.  349 ;  3  D.  J.  &  S.  504. 

And,  similarly,  a  gift  to  A.  for  life,  and  then  to  her  children, 
and  if  she  dies  under  twenty-one  and  without  children  over, 
will  not  be  construed  as  if  it  were  under  twenty-one  or  without 
children.     Kcf/  v.  AV//,  1  Jur.  N.  S.  872. 

2.  If  the  devise  is  to  A.   in   tail   and   if  he  dies  under  Devise  to  A. 
twenty-one  and  without  issue  over,  "and"  will  not  be  read  bodies  under 
*'or."     f/m/  V.  Pearson,  6  H.  L.  61,  and  Doe  d.  TMcr  v.  21  and  with- 

out  issue  over. 

JcHscj),  12  East,  288;  overruling  Bronnsword  v.  Edwardn, 
2  Ves.  Sen.  243,  so  far  as  it  is  an  authority  on  this  point.  In 
this  case  there  is  reason  for  contending  that  the  devise  over 
ought  to  be  read  as  equivalent  to  "  if  he  dies  under  twenty-one 
or  at  any  time  without  issue,"  since  the  estate  would  take 
effect  as  a  rem&indev  after  an  estate  tail;  but  this  would 
deprive  the  issue  of  any  benefit  if  the  devises  died  under 
twenty-one  leaving  issue,  unless  the  devise  were  read  under 
twenty-one  without  issue,  or  at  any  time  without  issue, 
involving  a  very  considerable  alteration  of  the  words  of 
the  will. 

This  latter  construction,  however,  would  perhaps  be  adopted 
if  the  original  devise  in  tail  were  made  contingent  upon  the 
devisee  attaining  twenty-one  or  having  issue.  Bronnsword  v. 
Edwards,  2  Ves.  Sen.  243. 

8.  A  different  question  arises  where  the  gift  over  is  upon  Gift  over 
two  events,  one  of  which  includes  the  other,  as  "  if  A.  dies  events,  one  of 
unmarried  and  without  children."  deludes  the 

If  the    gift  is  to  A.  for  life  and   then   to  his  children  other, 
absolutely,  so  that  if  A.  marries  but  has  no  children  there 
would  be  an  intestacy,  there  are  two  possible  constructions  : — 

a.  If  possible,  unmarried  will  be  held  to  mean  unmarried  at  Unmarried  if 
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Chap.  ZLI. 

possible  will 
mean  not 
married  at  the 
death. 


If  unmarried 
must  mean 
never  married 
'*and*'  will 
be  changed 
into  *'or." 


Gift  orer  after 

absolute 

interest. 


Gift  over 
after  an 
absolute  inte- 
rest, if  the 
legatee  dies 
before  mar- 
riage and 
without  issue. 


the  time  of  death,  and  it  is  then  unnecesBary  to  change  ''and'' 
into  "or."  Doe  d.  Baldwin  v.  Handing,  2  B.  &  Aid.  441; 
Doe  d.  Everett  v.  Cooke,  7  East,  269  ;  In  re  Sanders*  Trusts, 
L.  R.  1  Eq.  675  ;  see  ante,  p.  612. 

The  same  is  the  case  if  unmarried  means  ''  not  married  by 
consent."    Dillon  v.  Harris,  4  BL  N.  S.  821" 

b.  If,  however,  it  is  clear  that  unmarried  must  mean  never 
having  been  married,  it  seems  doubtful  whether  ''  and  "  will 
not  be  changed  into  **  or."  According  to  the  earlier  cases, 
there  is  no  doubt  that  the  change  would  be  made.  Wilson 
V.  Bai/ly,  8  B.  P.  C.  195  ;  Hep  worth  v.  Tai/lor,  1  Cox,  112 ; 
Malperlet/  v.  Strode,  8  Yes.  450  ;  Bell  v.  Plu/n,  7  Yes.  458  ;  see 
Tjon(/  V.  iMne,  17  L.  E.  Ir.  11. 

These  cases  are,  however,  of  doubtful  authority,  since  the 
term  "  unmarried  "  would  probably  now  in  all  similar  cases  be 
held  equivalent  to  ''  not  married  at  the  death." 

The  question  in  (iret/  v.  Pearson,  6  H.  L.  61,  was  so 
different  that  it  can  hardly  be  said  to  have  any  bearing 
upon  this  point. 

If  the  gift  is  to  A.  absolutely,  and  if  he  dies  unmarried  and 
without  issue  him  sm*viving,  unmarried  will  be  read  as 
equivalent  to  without  leaving  a  widow,  and  "  and  "  will  not  be 
changed  into  **or."     Carotin  v*  Carolin,  17  L.  R.  Ir.  25,  n. 

And  if  the  gift  is  to  A.  absolutely,  and  if  he  dies  before 
marriage  and  without  children  over,  ''  and  "  will  not  be  read 
'*  or,"  as  to  do  so  would  be  to  increase  the  defeasibility 
of  interests  already  completely  disposed  of  in  all  events. 
Seecombe  v.  Edwards,  24  B.  440 ;  Sfeen  v.  Steen,  I.  R.  6  C.  L.  8. 

\Miere  land  was  devised  to  A.  absolutely,  with  a  gift  over  if 
A.  died  ''  unmarried  and  without  legal  issue,"  and  A.  was 
given  a  power  to  jointure  a  widow  in  a  limited  sum,  it  was 
held  that,  in  order  that  the  power*  might  not  be  otiose, 
''  unmarried "  must  be  construed  ''  never  having  been 
married,"  and  **  and  "  must  be  changed  into  **or."  Lwig 
V.  [jane,  17  L.  R.  Ir.  11. 

*'  And  "  will  not  be  changed  into  "  or  "  where  the  gift  over 
is  upon  death  in  the  testator's  lifetime,  and  before  receiving 
any  1)enefit.     In  re  Kirkbride's  Trusts,  L.  R.  2  Eq.  400. 
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4.  Where  the  two  events  upon  which  the  gift  over  is  made  C^ap-  3U.I. 

to  depend  are  independent  of  each  other,  there  can  be  no  Gift  over  ui^n 

reason  for  changing  "  and  "  into  "  or/'     Day  v.  Bayy  Kay,  dent  eveat^ 
703 ;  Reed  v.  Braithivaite,  11  Eq.  514 ;  see  Barker  v.  Young, 
83  B.  353. 

Change  of  "ob"  into  "and"  in  Gifts  Over. 

1.  If  there  is  a  devise  to  A.  in  fee  if  she  dies  leaving  lawful  Gift  oirer 
issue,  but  if  she  dies  under  age  and  without  lawful  issue  over,  under  age  or 
"  or  "  will  be  read  "  and."     Johnson  v.  Simcoek,  6  H.  &  N.  6 ;  Tawid  Lne. 
9  W.  R.  895. 

2.  If  the  devise  is  to  A.  in  fee,  and  if  he  dies  under  twenty- 
one  or  without  issue  over,  **  or  "  will  be  read  "  and,"  to  favour 
the  issue  of  A.  Fairfield  v.  Morgan,  2  B.  &  P.  N.  R.  38  ; 
Denn  d.  Wilkins  v.  Kemeys,  9  East,  366 ;  Eastman  v.  Baker, 
1  Taunt.  174  ;  Moiiis  v.  Moriis,  17  B.  198. 

And  this  construction  has  been  adopted  in  the  case  of 
personalty  where,  after  an  absolute  interest,  whether  con- 
tingent upon  attaining  twenty-one  or  not,  the  gift  over  was 
upon  death  under  twenty-one  or  without  issue  or  upon  death 
before  the  age  of  twenty-one  or  day  of  marriage.  The 
testator  cannot  have  intended  the  property  to  go  over  if  the 
legatee  should  die  under  twenty-one  leaving  issue.  Mytton  v. 
Boodle,  6  Sim.  457  ;  In  re  Clegg's  Estate,  14  Ir.  Ch.  70 ;  ^In 
re  Cantillon's  Minors,  16  Ir.  Ch.  301  ;  Wright  v.  Marson, 
W.  N.  1895,  148. 

3.  If  the  devise  is  to  A.  for  life,  remainder  to  his  children 
in  tail,  and  if  A.  dies  under  twenty-one  or  without  children 
over,  it  is  doubtful  whether  "or"  would  be  read  "and.*" 
According  to  the  earlier  authorities,  the  change  would  be 
made.  Hasker  v.  Sutton,  1  Bing.  501 ;  9  J.  B.  Moo.  2 ;  but 
see  Cooke  v.  Mirehouse,  34  B.  27. 

4.  And  where,  after  a  prior  absolute  gift,  the  gift  over  is  Gift  over 
upon  failure  of  issue  or  some  other  event,  such  as  not  making  0^8811^0]?^ 
a  will,  "  or  "  will  bq  read  "  and,"  though  the  gift  over  may  «ome  other 
thereby    become    void.       Incorporated    Society  v.   Richmrds, 

1  D.  &  War.  258;  Created  v.  Greated,  26  B.  621;    Green  v. 
Harvejf,  1  Ha.  428  ;  Stretton  v.  Fitzgerald,  23  L.  E.  Ir.  310,  466. 
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Devise  to  A. 
in  tail,  and  if 
he  dies  under 
21  or  without 
issue  over. 


Gift  over  in 
case  of  death 
of  the  devisee 
or  failure  of 
his  issue. 


**  Or  "read 
*'and"in 
the  gift  over 
when  the  gift 
is  vested  in 
one  or  other 
of  the  two 
events. 


Gift  over 
upon  death 
before  the 
tenant  for 
life,  or 
under  21. 


6.  If  the  devise  is  to  A.  in  tail  and  if  he  dies  under  twenty- 
one  or  without  issue  over,  "or"  will  not  be  construed  " and;  " 
though,  on  the  other  hand,  it  seems  that  if  the  devisee  died 
under  twenty-one  leaving  issue,  the  gift  over  would  not  be 
held  to  have  taken  effect,  so  that  the  devise  would,  in  fact,  be 
construed  as  equivalent  to  *'if  A,  dies  under  twenty-one  without 
issue  or  without  issue  at  any  time."  Mortimer  v.  Hartlet/, 
6  Ex.  47 ;  SoulJ'€  v.  Gerard,  Cro.  Eliz.  525  ;  Woodicard  v. 
(Jlasbrook,  2  Vem.  388 ;  and  Lord  St.  Leonards'  judgment  in 
(rrei/  V.  Pearson,  6  H.  L.  61.  The  devise  over  in  this  case 
takes  effect  as  a  remainder  after  an  estate  tail. 

6.  If  the  devise  over  after  an  estate  tail  to  A.  is  in  case  of 
the  death  of  A.,  or  want  of  his  issue,  ''  or  "  must  be  read 
**  and  "  in  order  to  preserve  the  prior  estate.  Monkhome  v. 
Monkliouse,  3  Sim.  119. 

7.  "  Or  "  will  be  read  "  and  "  when  a  gift  is  given  upon 
either  of  two  events,  as  upon  attaining  twenty-one  or  marriage, 
and  there  is  gift  over  upon  death  under  twenty-one  or 
unmarried,  the  gift  over  being  otherwise  inconsistent  with  the 
prior  gift,  (irant  v.  Dj/er,  2  Dow,  87 ;  Malcolm  v.  (yCailoiflian, 
Coop.  t.  Brougham,  73;  Thomjmm  v.  Teidon,  22  L.  J.  Ch.  243; 
TJiackerat/  v.  Ham})8on,  2  S.  &  St.  214  ;  Grimslmive  v.  Pickup^ 
9  Sim.  591 ;  Collett  v.  CoUett,  35  B.  812. 

8.  In  some  cases  where  there  has  been  a  gift  contingent  upon 
attaining  twenty-one,  subject  to  a  life  interest,  and  a  gift  over 
upon  death  before  the  tenant  for  lite  or  under  twenty-one, "  or'* 
has  been  read  *''  and."  Miles  v.  Ihfer,  5  Sim.  436 ;  8  Sim.  330; 
Bfiittetf  V.  Meeeh,  25  B.  197. 

And  if  a  gift  over  upon  death  under  age  or  without  leaving  a 
husband  is  afterwards  referred  to  as  ''in  case  of  death  under 
age  as  aforesaid,"  "  or  "  will  be  read  "  and."  WediMl  v. 
Mundi/,  6  Ves.  341. 


'•Children*' 
read  "issue" 
in  a  gift  over 
upon  death 
without 
children. 


Gift  Over  upon  Death  without  Children. 

In  many  cases  where  an  estate  in  fee  is  given,  followed  by  a 
gift  over  in  the  event  of  the  devisee  dying  without  children, 
the  word  children  has  been  construed  as  synonymous  with 
issue.     Doe  d.  Smith  v.   JVebber,  1  B.  &  Aid.  713;  Doe   d. 
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ASimjmm  v.  SimpHon,  5  Sc.  770;  4  Bing.  N.  C.  333;  Do<'  d.     ^P- Xll^ 
Bh'sard  v.  Simpson,  3  M.  &  Gr.  929 ;  Bacon  v.  Cosby,  4  De  G. 
&  S.  261;  Parker  Y,  Birks,  1  K.  i^  J.  166;  liichards  y.Davies, 
13  C.  B.  N.  S.  69,  861 ;  see  Mathews  v.  Gardiner,  17  B.  254. 

And  the  same  construction  would  perhaps  be  put  upon  a 
similar  gift  over  after  an  absolute  bequest  of  personalty.  In  re 
Symje's  Trust,  3  Ir.  Ch.  379 ;  see  Stone  v.  Maxde,  2  Sim.  490. 

Gifts  Over  upon  Death  without  leaving  or  having 

Issue, 

The  word  leaving  in  a  gift  over  upon  death  without  leaving  Leaving 

issue  prima  facie  means  leaving  issue  living  at  the  death,  but  ^^uitaient^ 

the  word  leaving  will  in  some  cases  be  construed  as  equivalent  iiA^ing  had. 
to  having  had  so  as  not  to  destroy  prior  vested  interests. 

1.  If  there  is  a  gift  to  A.  for  life  with  a  gift  after  his  death  A.  for  life 
to  his  children  to  be  paid  or  vested  at  twent}'-one,  or  to  the  riftTover  oif'* 
■children  without  more,  so  that  they  take  vested  interests  at  ^^}^  ^^,^' 

"  ^  without  leav- 

birth,  a  gift  over  if  A.  dies  without  leaving  children,  will  be  ing  children, 
construed  as  equivalent  to  without  having  had  children  or 
without  having  had  children  who  attain  vested  interests,  as 
the  case  may  require.  Marshall  v.  HUl,  2  Mau.  &  S.  608 ; 
Maitland  v.  Chalie,  6  Mad.  243 ;  Casamajor  v.  Strode,  8  Jur. 
14 ;  In  re  Thompson's  Trusts,  5  De  G.  &  S.  667  ;  Kennedy  v. 
SidgwU'k,  3  K.  iV:  J.  540  ;  White  v.  Hill,  4  Eq.  265 ;  Treharne  v. 
Layton,  L.  E,  10  Q.  B.  459 ;  see  Kx  parte  Hooper,  1  Dr.  264 . 
Re  Bofjle  ;  Bogle  v.  Yorstoun,  78  L-  T.  457- 

The  same  construction  was  adopted  where  the  gift  was  to 
children  who  attain  twenty-one,  and  the  gift  over  was  if  the 
tenant  for  life  should  die  without  leaving  '^  issue,"  but  it  must 
have  been  on  the  ground  that  issue  meant  such  issue, 
i.e.  children  who  attain  twenty-one.  In  re  Brown's  Trust, 
16  Eq.  239. 

2.  This  construction  cannot  be  adopted  where  the  gift  over  Death  with- 
is  on  the  death  of  the  tenant  for  life  without  leaving  any  children"^ 
children  at  his  death,  or  without  leaving  any  children  him  surviving, 
surviving.     Younrj  v.  Turner,  1  B.  &  S.  550 ;  In  re  Hamlet ; 
Stephen  v.  Cunningham,  38  Ch.  D.  183 ;  39  Ch.  D.  426. 

And  it  does  not  apply  where  the  subject-matter  of  the  gift  is 
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Without 
having  anj 
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Without  any 
children. 


an  annuity,  and  the  testator  contemplates  personal  enjoyment 
by  the  legatees  in  remainder,  lu  re  Hcmingicay  ;  James  v* 
Dawson,  45  Ch.  D.  463. 

3.  The  Court,  however,  will  not  depart  from  the  ordinary 
meaning  of  the  word  leaving,  in  order  to  vest  interests  which 
were  not  vested  before. 

When  the  gift  is,  for  instance,  if  the  tenant  for  life  leaves 
children,  to  all  such  children,  with  a  gift  over  in  the  event  of 
his  death  without  leaving  children,  the  word  leaving  must- 
have  its  ordinary  meaning.  In  these  cases  the  condition 
of  surviving  the  tenant  for  life  is  part  of  the  original  gift,  and 
there  is  no  question  of  divesting  a  prior  gift.  Sheffield  v- 
Kennett,  27  B.  .207  ;  4  De  G.  &  J.  598  ;  Bijthesea  v.  Bt/thesea, 
17  Jur.  645  ;  23  L.  J.  Ch.  1004  ;  Yotuiff  v.  Tunier,  1  B.  &  S- 
550;  see  In  re  Watnon's  Trust,  10  Eq.  86,  and  the  comments 
therein  upon  Bn/den  v.  Willett,  7  Eq.  472  ;  Jet/es  v.  Sarage, 
10  Ch.  555  ;  and  see  Hedges  v.  Harpur,  8  De  G.  i^  J.  129. 

4.  And  where  there  is  a  gift  to  A.  absolutely  and  a  gift  over 
on  his  death  without  leaving  children,  the  word  "  leaving  "  will 
be  construed  strictly.  In  re  Ball ;  Slatteiy  v.  Ball^  86  Ch.  D. 
508;  40  Ch.  D.  11,  overruling  White  v.  Might,  12  Ch.  D.  751; 
Armstrong  v.  Armstrong,  21  L.  K.  Ir.  115  ;  see  Clag  v.  Coles^ 
57  L.  T.  682. 

5.  It  seems  the  words  "  without  having  any  child  "  may  be 
construed  as  equivalent  to  ''  without  having  had  "  any  child. 
Weahiei/  d.  Knight  v.  lingg,  7  T.  E.  822  ;    Wall  v.  Tomlinson^ 
16  Yes.  418;  Jefref/s  v.  Conner,  28  B.  828. 

6.  But  the  words  **  without  any  children  *'  mean  without 
children  at  the  death.  Thieknesse  v.  Liege,  2  B.  P.  C.  865  ; 
Jejfret/s  v.  Conner,  supra;  In  re  Booth;  Pickard  v.  Booth, 
(1900)  1  Ch.  768;  see  In  re  Hamhleton ;  Hambleton  v. 
Hamhleton,  W.  N.  1884,  157. 
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CHAPTER    XLII. 

GIFTS   OVER   UPON    DEATH   WITHOUT    ISSUE. 

When   there  is  a  gift  over  upon  the  death  of  A.  without    Chap.  XLll. 


issue  before  a  given  time  the  gift  over  takes  effect  upon  oiftover 
the  failure  of  issue  of  A.,  not  necessarily  at  his  death,  but  "l^hedevUee 
at  any  time  during  the  given  period,  whether  the  will  is  before  without  issue 

before  a  given 

or   since  the  Wills  Act.      Crowder  v.  Stone,  8    Euss.  217  ;  time. 
Jarman  v.  Vye,  L.  R.  2  Eq.  784. 

It  is  not  quite  clear  whether  a  devise  upon  failure  of  issue  to  Gift  over 
such  of  certain  named  legatees  as  should  be  **  then  li\'ing,"  wS>uri8»ue 
which  would  in   a  will  before   the  Act  have  been   held   to  Jj^^^^ 
take  effect  upon  failure  of  issue  of  the  ancestor  at  his  death, 
or  at  any  time  during  the  lives  of  the  surviving  legatees, 
would  now  be  held  to  take  effect  only  upon  failure  of  issue  of 
the  ancestor  at  his  death.     See  Murrai/  v.  AihUnhrooh,  4  Buss. 
407  ;  Green  w(wd  v.  Verdon,  1  K.  &  J.  74. 

By  sect.  29  of  the  Wills  Act,  words  "  which  may  import  Effect  of  the 

29th  sect  of 

either  a  want  or  failure  of  issue  of  any  person  in  his  lifetime,  the  Wills  Act 
or  at  the  time  of  his  death,  or  an  indefinite  failure  of  his  issue,  ^^JJjf^  ^  ^^ 
shall  be  construed  to  mean  a  want  or  failure  of  issue  in  the  issue, 
lifetime,  or  at  the  time  of  the  death  of  such  person,  and  not 
an  indefinite  failure  of  his  issue,  unless  a  contrary  intention 
shall  appear  by  the  will,  by  reason  of  such  person  having 
a  prior  estate  tail  or  of  a  preceding  gift  being,  without  any 
implication  arising  from  such  words,  a  limitation  of  an  estate 
tail  to  such  person  or  issue,  or  other^sise  :  provided  that  this 
Act  shall  not  extend  to  cases  where  such  words  as  aforesaid 
import  if  no  issue  described  in  a  preceding  gift  shall  be  born, 
or  if  there  shall  be  no  issue  who  shall  live  to  attain  the  age  or 
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In  what  cases 
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does  not 
apply. 


otherwise  answer  the  description  required  for  obtaining  a 
vested  estate  by  a  preceding  gift  to  such  issue."  See  In  re 
Chinnvrji'n  Estatr,  1  L.  E.  Ir.  296. 

The  words  dying  without  male  issue  will,  under  this  section, 
be  restricted  to  male  issue  living  at  the  death  of  the  ancestor. 
Upton  V.  Hardman,  I.  R.  9  Eq.  157 ;  In  tr  Edwards ;  Edwards 
v.  EdivardH,  (1894)  3  Ch.  644. 

This  section  does  not  apply : — 

1.  Where  the  words  used  are  heirs  of  the  body  and  not 
issue.  Harr'iH  v.  Darin^  1  Coll.  416  ;  lie  Sallerif,  11  Ir.  Ch. 
236  ;  Dawson  v.  Small,  9  Ch.  651. 

2.  Where  the  failure  of  issue  would  not  before  the  Act 
have  been  construed  to  import  an  indefinite  failure  of  issue. 
Morris  v.  Morris,  17  B.  198. 

8.  Apparently  it  would  not  apply  where  there  is  a  gift  of 
personalty  to  A.  and  the  heirs  of  his  body,  followed  by  a  gift 
over  in  default  of  his  issue.  At  any  rate,  it  does  not  where 
realty  and  personalty  are  given  together  in  tail,  (jirern  v. 
Green,  3  De  G.  &  S.  480 ;  see  Greenwat/  v.  Greenwat/,  2  D.  F. 
&  J.  137  ;  Green  v.  Giles,  5  Tr.  Ch.  25. 


Gift  over  in 
default  of 
8ueh  issue, 
after  limita- 
tioDB  in  tail. 

After  limita- 
tions in  fee. 


Beferential  Construction  of  Gifts  Over  upon  Death 

WITHOUT  Issue. 

The  construction  of  gifts  over  in  default  of  issue  is  not 
affected  by  the  Wills  Act,  where  those  words  are  construed  to 
mean  default  of  issue  to  take  under  the  preceding  limitations. 
It  becomes  necessary,  therefore,  to  consider  iu  what  cases  the 
referential  construction  has  been  adopted. 

A.  Where  the  words  are  for  default  of  sndi  issue,  thev 
naturally  refer  to  the  issue  before  mentioned. 

1.  This  is  clearly  the  case  where  the  prior  limitations  are 
in  tail.      Doe  d.  Phipps  v.  Ijord  Midffrave,  5  T.  B.  320. 

2.  Bo  where  the  prior  limitations  are  to  children  and  their 
heu's,  a  gift  over  in  default  of  such  issue  means  in  default  of 
such  children.  Doe  d.  Comherhach  v.  Perryn,  3  T.  E.  484  ; 
Hex  V.  Marquess  of  Stajford,  7  East,  521. 

But  if  there  is  anything  to  show  that  the  children  were 
intended  to  take  estates  tail,  the  words  in  defoult  of  such  issue 
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may  be  referred  to  the  word  heirs  so  as  to  cut  down  the  estates    Ciiap.  XLii. 

to  estates  tail.    Thus,  where  the  limitation  was  to  the  first  and 

other  sons  and  their  heirs,  a  gift  over  in  default  of  such  issue 

was  referred  to  the  word  heirs,  the  intention  being  that  the 

sons  were  to  take  in  succession.      Lnris  d.  Onnoml  v.  JVatcrH, 

6  East,  386. 

In  BiihUdph  v.  Lees,  E.  B.  &  E.  289,  the  intention  to  give 
estates  tail  was  apparent  from  the  shifting  clause. 

8.  And  even  though  the  limitation  be  to  children  simply,  so  After  liinita- 
that  they  would  only  take  for  life,  a  gift  over  in  default  of  such  ^*°"*  ^^  ^  *' 
issue  will  be  construed  referentially.    Haif  v.  Earl  of  Coventnj, 
8  T.  E.  83  ;  Denn  d.  Breddon  v.  Pa(ie,  8  T.  E.  87,  n. ;  11  East, 
608,  n. ;  Anldeif  v.  Anklet/,  6  Sim.  858 ;  Bridijer  v.  liamHaji,  10 
Ha.  320  ;  lie  Anwid's  Estate,  88  B.  168. 

4.  On  the  other  hand,  where  there  is  a  limitation  to  a  first  After  limita- 
son  without  more,  followed  by  limitations  in  default  of  such  firet^son  L^Hfo 
issue  to  the  other  sons  in  tail,  the  Court  will  lay  hold  of  small  ^^^^l  ^^^er 
circumstances  to  give  the  first  son  also  an  estate  tail.  soy*  eBtates 

tftil 

Thus,  in  Erans  d.  Brooke  v.  Astley,  8  Burr.  1569,  there  was 
the  circumstance  that  the  testator  referred  to  the  earlier 
limitations  as  including  the  **  parent  and  his  descendants." 

In  Clements  v.  Paske,  3  Doug.  314,  the  limitation  to  the  first 
son  was  referred  by  the  word  "  likewise  "  to  other  limitations 
in  fee. 

And  see  Doe  d.  Harris  v.  Tatflor,  10  Q.  B.  718,  which  may 
perhaps  be  supported  on  the  ground  that  the  words  ''  the 
elder  of  such  sons  and  jihe  heirs  of  his  body  to  take  before  the 
younger,'*  applied  to  the  first  son  as  well  as  to  the  others. 
See,  however,  Barnaele  v.  Xif/htim/ale,  14  Sim.  456  ;  and  see 
(ialleif  V.  Baniiiffton,  2  Bing.  887  ;  In  re  Dennf/'s  Estate,  I.  E. 
8  Eq.  427. 

5.  The  prinm  faeie  meaning  of  the  word  "  such  "  is  to  refer  inaccurate 
the  word  with  which  it  is  coupled  to  earlier  words,  so  that  the  ^^rir'such." 
latter  word  is  only  a  compendious  statement  of  the  earlier 
limitations  ;  it  may,  however,  have  the  converse  effect  if  there 
is  anything  upon  the  will  to  show  that  the  testator  used  the 
earlier  word  in  the  sense  of  the  latter  ;  and  the  word  "  such  '* 
may  be  rejected,  if  the  term  with  which  it  is  coupled  and  that 
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to  which  it  refers  are  so  inconsistent  with  each  other  that  the 
testator  cannot  have  meant  the  one  as  a  mere  compendious 
reference  to  the  other. 

Thus,  a  devise  to  A.  and  his  heirs,  and  in  default  of  such 
issue  over  would,  perhaps,  in  a  will  cut  down  A.'s  estate  to  an 
estate  tail.     See  Idle  v.  Cook  1  P.  W.  70. 

And  in  Parker  v.  Tootal,  11  H.  L.  148,  where  the  devise 
was  to  Thomas  for  life,  remainder  to  the  first  son  of  the  said 
Thomas  in  tail  male  lawfully  begotten,  severally  and  suc- 
cessively ;  and  for  want  of  such  lawful  issue  either  of  Thomas 
or  of  James,  over,  the  word  such  was  practically  rejected  and 
Thomas  took  an  estate  tail  in  remainder  after  the  estate  tail 
of  his  first  son.  See  also  Chorlton  v.  Craven,  8  D.  &  By.  808 ; 
2  B.  &  C.  524. 

B.  When  there  is  a  devise  to  A.  for  life,  followed  by  particular 
limitations  in  favour  of  some  of  his  issue,  with  an  ultimate 
limitation  on  failure  of  the  issue  of  A.,  the  question  arises 
whether  the  intention  was  to  benefit  all  the  issue,  notwith- 
standing the  incomplete  enumeration  of  them  under  the 
special  limitation,  in  which  case,  in  wills  before  the  Wills  Act, 
the  gift  over  in  default  of  issue  will  give  A.  an  estate  tail,  or 
whether  the  issue  intended  to  be  benefited  are  sufficiently 
indicated  by  the  special  limitations,  in  which  case  the  failure 
of  issue  will  be  construed  to  mean  such  issue  as  before 
mentioned. 

1.  If  the  devise  is  to  A.  for  life,  then  to  his  children,  so 
that  they  take  vested  estates  in  fee  or  tail,  and  in  default  of 
issue  of  A.  over,  issue  means  the  issue  before  mentioned,  and 
A.'s  estate  will  not  be  enlarged.  Foster  v.  Hayes,  2  E.  <&  B. 
27  ;  4  E.  &  B.  717  ;  Totvns  v.  Wentworth,  11  Moo.  P.  C.  526  ; 
Smyth  V.  Power,  I.  E.  10  Eq.  192 ;  see  Bowen  v.  Lewis,  9 
App.  C.  890. 

And  this  is  the  case,  though  the  children  included  under 
the  prior  limitations  may  be  sons  only  and  not  daughters, 
and  though  the  prior  estates  may  be  in  tail  male.  Turke  y. 
Frenchman,  2  Dyer,  171 ;  1  And.  8 ;  Baker  v.  Tucker,  11 
Ir.  Eq.  104 ;  8  H.  L.  106 ;  Grattan  v.  Langdale,  11  L.  R.  Jr.  473. 

Qiuere,  whether  it  makes  any  difference  in  the  construction 
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of  the  gift  over  in  default  of  issue  that  the  ancestor  has  children    Chap.  xui. 
living  at  the  date  of  the  devise.     See  Doe  d.  Todd  v.  Titesburi/, 
8  M,  &  W.  514,  commented  on  in  4  E.  &  B.  780. 

2.  If,  however,  the  prior  limitations  include  less  than  the  Where  the 
whole  number  of  sons  the  referential  construction  will  not  be  ^"^  ii^uide 
adopted.      LangUij  v.  Baldwin,   1  Eq.  Ab.   185,  pi.  29,  cit.  J^^/J*^^^^ 
1  P.  W.  759 ;    A.'G.  v.  Sutton,  1  P.  W.  758  ;    8  B.  P.  C.  75  ;  Tf  Mns^"" 
Stanley  v.  Lennard,  Amb.  855  ;    1  Ed.  87 ;   Key  v.  Key,  4 
D.  M.  &  G.  78. 

The  referential  construction  is,  however,  more  readily 
adopted  where  the  limitations  are  to  some  of  the  issue  at 
twenty-one,  and  there  is  a  gift  over  in  default  of  issue  who 
attain  twenty-one.     Sanders  v.  Ashford,  28  B.  609. 

8.  If  the  failure  of  issue  is  restricted  to  failure  at  the  death  When  the 
of  the  parent  the  referential  construction  will  not  be  adopted,  iggue  is 
as  it  might  have  the  effect  of  divesting  the  interests  of  children  ^hSa^re  ^t 
who  had  died  before  the  tenant  for  life  leaving  children,  the  ancestor's 

death. 

Westwood  V.  Southey,  2  Sim.  N.  S.  192 ;  Ex  2^i'te  Hooper,  1 
Dr.  264 ;  Re  Tookey's  Tnist,  21  L.  J.  Ch.  402;  In  re  Biron, 
1  L.  E.  Ir.  258. 

4.  If  the  gift  is  to  A.  for  life,  then  to  such  issue  as  he  should  Gift  over  in 
appoint  by  will  and  if  A.  dies  without  issue  over,  issue  in  the  issue  after  a 
gift  over  is  held  to  refer  to  the  issue  before-mentioned,  that  ^riJi^nt*to 
is  to  say,  issue  living  at  the  death  of  A.     Target  w.  Gaunt,  »«»"« i>y  will. 
1  P.  W.  482 ;  Hockley  v.  Mawbey,  1  Ves.  Jun.  148 ;  8  B.  C.  C. 

82 ;  Leeming  v.  Sherratt,  2  Ha.  14 ;  Hanan  v.  Drew,  10  Ir.  Eq. 
888;  Eastwood  v.  Arison,  L.  E.  4  Ex.  141. 

5.  When  the  limitations  to  issue   are   contingent   upon  Where  the 

....  .    .  ..  ,,  *  J  •   1  i        x«         limitations  to 

attammg  a  certam  age,  it  seems  the  referential  construction  issae  are 
would  not  be  adopted.     Doe  d.  Rew  v.  Lucraft,  1  M.  &  Sc    ^'^'^^^"^ent. 
578 ;  8  Bing.  886 ;  Franks  v.  Price,  6  Sc.  710 ;  5  Bing.  N.  C. 
87  ;  8  B.  182. 

6.  In.  wills  before  the  Wills  Act,  where  the  devise  to  children  Where  the 
is  without  words  of  limitation  so  that  they  only  take  estates  for  life  only 
for  life,  the  referential  construction  will  not  be  adopted,  but  Jhe^wfiis^^^^ 
the  parent  will  take  an  estate  tail  in  remainder  after  the  life 

estates.     Parr  v.  Swinddls,  4  Euss.   288.     Bennett  v.  I^ice, 
5  M.  &  Pay.  485 ;   7  Bing.  585,  is  not  inconsistent  with  this 
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I'ule,  since  the  gift  over  was  not  upon  an  indefinite  failure  of 
issue ;  and  Wiffht  v.  Lei{ih,  15  Ves.  564,  which  conflicts  with 
the  latter  branch  of  this  rule,  would  probably  not  now  be 
followed. 

C.  Similar  rules  apply  to  personalty. 

1.  Thus,  in  a  bequest  to  A.  for  life  and  then  to  his  children 
and  if  A.  dies  without  issue  over,  the  gift  over  refers  to  the 
failure  of  the  objects  of  the  prior  gift.      Doe  d.  Lt/de  v.  Lf/de, 

1  T.  R.  598 ;  SaJkdd  v.  T >;//<>;?,  1  Ed.  64  ;  Bn/an  v.  Mauftioft, 
5  I)e  G.  &  S.  787 ;  RohUiHon  v.  Hunt,  4  B.  450;  In  re  ]Vf/nd- 
hanCs  Trusts,  L.  E.  1  Eq.  290  ;  In  re  Sanders   Trusts,  ifc.  675. 

*'  If  there  be  no  child  there  can  be  no  other  issue,  and  if 
there  be  a  child,  the  child  will  take  the  whole,  and  there  will 
be  nothing  to  limit  over."     Per  Turner,  L.J.,  Pride  v.  Ftmhs, 

8  De  G.  &  J.  252. 

Where  family  plate  was  settled  on  A.  for  life,  with  remainder 
to  B.  his  first  son  for  life,  with  remainder  to  B.'s  first  son 
absolutely,  and  in  the  event  of  B.'s  first  son  dying  under 
twenty-one  and  without  issue  to  the  second  and  other  sons  of 
B.  in  the  same  way,  and  in  default  of  sons  of  B.  similar 
limitations  in  favour  of  the  second  and  other  sons  of  A. 
absolutely,  with  an  ultimate  limitation  if  there  should  be  no 
son  of  A.  or  B.  who  should  attain  twenty-one  or  die  under 
that  age  leaving  issue,  the  ultimate  gift  over  took  effect, 
though  B.  attained  twenty-one.      Cardufan  v.  Carzon  Howe^ 

9  Eq.  358. 

2.  Where  the  prior  gifts  to  the  children  are  not  vested  so 
that  there  may  be  issue  who  may  not  take  under  them,  for 
instance,  children  of  children  who  die  before  the  time  of 
vesting,  it  is  less  easy  to  admit  the  referential  construction, 
and  it  seems  that  without  some  further  indications  to  be 
collected  from  the  will  it  will  not  be  adopted.  Pride  v.  F(H)ks, 
8  De  G.  &  J.  252 ;   WMer  v.  Mower,  16  B.  866- 

And  the  same  is  the  case  where  the  gifts  to  the  children  are 
only  to  arise  upon  a  contingency,  as  for  instance,  if  the  legatee 
marries.     Andree  v.  Ward,  1  Buss.  260;  CamjMl  v.  Hardbuj^ 

2  E.  k  M.  890  ;  2  CI.  il'  Fin.  481 :  8  Bl.  N.  S.  469. 

lender  a  gift  to  a  tenant  for  life  and  then  to  such  children 
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as  she  should  leave  at  her  decease,  with  a  power  of  appoint-    ^^^P-  ^^^• 
ment  to  the  tenant    for    life   in   the    event   of    her  death 
without  issue,  the  referential  construction  was  adopted.     In  ir 
Merceron'a  Trusts;    Daries  v.  Merceron,  4  Ch.  D.  182;    see 
Hutchinson  v.  Tottenham,  (1898)  1  Ir.  403 ;  (1899)  1  Ir.  844. 

3.  The  referential  construction  may  be  assisted  by  other  Referential 

construction 

limitations.     See  Malcolm  v.  Taijlor,  2  B.  &  M.  416,  where  assisted  by 
this  construction  was  assisted  by  the  devise  of  the  realty.  li^^l^  *"" 

4.  And  when  there  is  elaborate  provision  made  for  the  issue  When  the 

of  children  dying  before  the  time  of  vesting  and  born  within  ^rente  iiying 

the  limits  of  perpetuity,  a  gift  over  in  default  of  issue  may  J^^**™/^® 

very  well  be  referred  to  the  prior  limitations.     Ellicombe  v.  vesting  are 

Gompertz,  3  M.  &  Cr.  127  ;  Trickei/  v.  Tricket/y  3  M.  &  K.  560.  ^'^^''^^^  ^'"*' 

5.  The  referential  construction  will  not  be  adopted  where  Request  in 
the  bequest  is  in  joint  tenancy  to  A.  and  her  children,  with  a  to  a  parent"^ 
gift  over  in  default  of  issue.    In  this  case  the  whole  is  already  foUowed^bv^a 
disposed  of,  whether  children  are  born  or  not,  and  in  the  gift  over  on 

death  without 

absence  of  some  further  indication  of  intention  there  can  be  issue. 
no  reason  for  attempting  to  make  the  gift  over  valid  in  order 
to  divest  absolute  interests.     Fisher  v.  Webster,  14  Eq.  283. 

Death  without  Issue  before  the  Wills  Act. 

Such  words  as  "dying  without  issue,'*  or  **  without  leaving," 
or  "  having  issue  "  in  devises  before  the  Wills  Act,  were  con- 
strued to  mean  an  indefinite  failure  of  issue.  Lee's  Case,  1 
Leon.  285,  pi.  387  ;  Cole  v.  Gohle,  13  C.  B.  445. 

But  with  regard  to  personalty,  death  without  leaving  issue  Cases  befcre 
was  held  to  mean  leaving  issue  at  the  death.     And  where  real  ia  which  gifts 
and  personal  estate  were  devised  by  the  same  words,  death  faSure'of  ssue 
without  leaving  issue  imported  an  indefinite  failure  of  issue  1^^^  ^^^ 

^  import  an 

as  regards  the  realty,  but  a  failure  of  issue  at  the  death  as  indefinite 
regards  the  personalty.     Foiih  v.  Chapman,  1  P.  W.  663;    ^^^^' 
Bamford  v.  Chadwick,  2  W.  E.  530. 

Many  cases  are  reported  in  the  books  in  which  the  question 
was  whether  failure  of  issue  could  by  construction  be  limited  to 
failure  at  the  death  of  the  ancestor.  But  as  the  law  has  been 
altered  by  the  Wills  Act,  these  cases  are  omitted  as  obsolete. 

t.w.  s  s 
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CHAPTER    XLIII. 


SHIFTING    CLAUSES. 


Chap.  XLIII. 


Life  estate 
comiog  into 
possession 
in  event 
upon  which 
the  shifting 
clause  is  to 
take  effect. 


Possession  of 
settled  estates 
primd  facie 
refers  to 
possession 
under  the 
settlement. 


Meaning  of 
"cntitletU" 


Where  estates  are  given  by  will,  and  ihere  is  a  clause 
shifting  the  lands  if  the  devisee  comes  into  possession  of 
estates  previously  settled,  the  estates  go  over  if  the  event 
happens.     Coju*  v.  Earl  de  la  Wan-,  8  Ch.  982. 

And  the  shifting  clause  will  operate  upon  the  life  interest  of 
a  tenant  for  life,  though  his  interest  is  such,  that  if  he  comes 
into  possession  of  the  settled  estates,  his  life  interest  under 
the  will  must  at  the  same  time  come  into  possession ;  so  that, 
in  effect,  the  gift  of  the  life  interest  is  nugator}'.  Lamharde 
V.  Peachy  4  Dr.  553 ;  on  app.  sub.  nom.  Tiwton  v.  Lamlxirde, 
1  D.  F.  »&  J.  495. 

When  estates  devised  by  will  are  directed  to  shift  on  the 
devisee  coming  into  possession  of  settled  estates,  the  presump- 
tion is  that  the  testator  means  a  possession  under  the  settle*^ 
ment ;  and,  therefore,  if  the  devisee  comes  into  possession  of 
the  settled  estates  not  under  the  settlement,  but  under  an 
entirely  new  title,  for  instance,  under  the  will  of  a  tenant 
in  tail,  who  had  barred  the  entail,  the  shifting  clause  will 
not  take  effect.  Taiflor  v.  Earl  of  Hareaoody  3  Ha.  372 ; 
Wandcsforde  v.  Carnck,  I.  E.  5  Eq.  486. 

A  fortiori y  where  the  shifting  clause  is  to  take  effect  on  the 
devisee  becoming  entitled  to  other  estates  under  any  existing 
or  future  will  or  settlement  and  he  becomes  entitled  by  descent 
from  his  father,  though  the  latter  took  under  a  will,  the  devised 
estates  will  not  shift.     Walmeslet/  v.  Gerard,  29  B.  321. 

The  term  entitled  would  in  such  a  clause  mean  entitled  in 
possession.  Umbers  y,Jag(f a rd,  9  Eq.  200 ;  see  Grt/lVs  Trusts, 
6  Eq.  589  ;  In  re  Finch;  Ahhiss  v.  Bimtei/y  17  Ch.  D.  223. 
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A  person  may  be  entitled  in  possession  within  the  meaning   Chap,  xini. 
of  a  name  and  arms  clause,  though  the  testator's  widow  may  Possession 
be  entitled  to  occupy  the  mansion-house  rent  free  and  though  benefici;*!. 
the  charges  may  swallow  up  all  the  rents  and  profits.    Re 
Varleif ;  Thornton  v.  Varleii,  68  L.  T.  665. 

A  shifting  clause  which  affects  *'any  person  for  the  time 
being  entitled  to  the  possession  or  to  the  receipt  of  the  rents  and 
profits  "  of.  devised  hereditaments  does  not  apply  to  an  infant, 
where  by  a  clause  in  the  will  possession  is  given  to  trustees 
during  his  minority.    Leslie  v.  Earl  of  Rothes^  (1894)  2  Ch.  499. 

If  the  devisee  takes  the  settled  estates  not  under  the  settle-  Whether  a 

deyisee  taking 

ment  existing  at  the  date  of  the  will,  but  under  a  resettlement,  settled  estates 
which  can  be  looked  upon  as  a  continuation  of  the  old  title,  ^ttiement 
the  devisee  taking  the  same  interest  under  the  resettlement  as  ^?  T*?^''*  * 
he  would  have  taken  under  the  old  settlement,  except  so  far  clause. 
as  his  interest  has  been  diminished  for  his  own  benefit,  the 
shifting  clause  takes  effect.     Harrison  v.  Round,  2  D.  M.  k  G. 
190 ;    see  In  re  Croker's  Estate,  I.  E.  2  Eq.  58 ;    Wright  v. 
Marshall,  51  L.  T.  781. 

If  the  devisee  takes  under  the  resettlement  a  diminished 
interest  in  the  settled  estates  or  the  estates  themselves  are 
diminished  in  quantity,  the  shifting  clause  has  no  effect. 
Fazakerleif  v.  Ford,  4  Sim.  890;  1  A.  &  E.  897;  Gardiner  v. 
JelUcoe,  12  C.  B.  N.  S.  568  ;  Meifrick  v.  Laws,  9  Ch.  237. 

On  the  other  hand,  if  the  testator  expressly  gives  directions 
to  have  a  portion  of  the  settled  estates  settled  to  other  uses, 
the  devolution  of  the  settled  estates  to  the  devisee  diminished 
by  that  portion  will  not  prevent  the  operation  of  the  shifting 
clause.  Micklethirait  v.  Mickleth trait,  4  C.  J5.  N.  S.  790;  see 
Stacpoole  v.  Stacpoole,  2  Con.  k  Law.  489,  501. 

The  shifting  clause  will  not,  in  the  absence  of  a  clear  inten-  Operation  of 

a  shifting 

tion,  take  effect  where  the  devisee  has  only  an  interest  in  clause  where 
remainder  in   the  settled  estates.     Monifpcmuf  v.  Denng,  2  oniy^'**^  " 


remain- 


D.  M.  &  G.  145;    Cnrzon  v.  Cnrzon.  1  Giff.  248;   Baqot  v.  <Jer  in  settled 
Legge,  34  L.  J.  Ch.  156 ;  12  W.  E.  1097. 

As  to  the  repeated  operation  of  a  shifting  clause,  see  Doe  d. 
Liunlcg  V.  Earl  of  Scarborough,  3  A.  i*^*  E.  2,  897 ;  Mont/penng 
V.  Dering,  2  D.  M.  &  G.  145. 

s  s  2 
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diap.  XLIII. 


In  what  case 
estates 
directed  to 
shift  to  tho 
next  remain- 
derman will 
go  to  the 
tro&tees  to 
preser7e. 


Yniois 
entitled  to 
the  inter- 
mediate rents. 


Estate 
directed  to 
shift  as  if  the 
devisee  were 
dead  without 
issue. 

In  such  case 
trustees  to 
preserve  will 
not  take. 


It  seemB  a  shifting  clause  would  not  avoid  jointures  and 
poi'tions  properly  charged  upon  the  estates  previous  to  their 
shifting.     HolmeHdale  v.  West,  12  Eq.  280. 

Where  an  estate  devised  by  will  is  directed  upon  the  devolu- 
tion of  settled  estates  to  the  devisee  to  go  over  to  the  next 
remainderman,  as  if  the  tenant  for  life  were  dead,  the  estate 
will  shift  to  trustees  to  preserve  contingent  remainders  where 
there  are  contingent  remainders  to  unborn  sons  of  the  tenant 
for  life  whose  life  estate  has  ceased ;  though,  strictly  sj^eaking, 
\i  the  tenant  for  life  were  dead,  the  estate  of  the  trustees  to 
preserve  would  also  be  at  an  end.  Doe  v.  Heneage,  4  T.  R. 
13 ;  see  the  opinion  of  Feame,  C.  E.,  App.  No.  6 ;  Stanletf  v. 
Stanley,  16  Yes.  491 ;  Mortice  v.  Langham,  11  Sim.  260 ;  12 
Sim.  615 ;  and  see  11  CI.  il'  F.  667  ;  Lambarde  v.  Peach,  4 
Dr.  553;  on  app.  sub.  nom.  Tin-ton  v.  Ijinibarde,  1  D.  F.  it  J. 
495 ;  see  Lo/v?  Kenlis  v.  Earl  ofBective,  34  B.  587. 

As  to  whether  the  heir  or  remainderman  is  entitled  to  the 
rents  during  the  period  between  the  shifting  of  the  estate  to 
the  trustees  and  the  birth  of  issue  to  take,  it  seems  that  a 
direction  that  the  rents  may  be  applied  for  the  maintenance 
of  a  remainderman,,  even  during  the  lifetime  of  a  tenant  for 
life,  would  be  sufficient  to  show  that  the  rents  were  not  to  go 
to  the  heir.  Tuiion  v.  Lambarde,  1  D.  F.  &  J.  495  (judgment 
of  Turner,  L.J.) ;  D'Eifnconrt  v.  Grcijory,  34  B.  36. 

On  the  other  hand,  in  the  absence  of  some  such  intention^ 
they  would  go  to  the  heir.  Stanley  v.  Stanley,  16  Ves.  491 ; 
and  see  per  Kindersley,  V.-C,  Laml)ard4'  v.  Peach,  4  Dr.  553. 
When  the  devised  estate  is  directed  to  go  over,  as  if  the 
person  becoming  entitled  to  the  settled  estates  were  dead 
without  issue,  the  next  remainderman  takes  on  the  event 
happening.     Morrice  v.  iMnyham,  8  M.  &  W.  194. 

And  in  such  a  case,  if  the  next  limitations  in  remainder  are 
contingent,  the  estates  will  not  go  to  trustees  to  preserve  con- 
tingent remainders  during  the  life  of  the  person  from  whom 
the  estate  is  shifted,  since  their  estate  would  in  any  event  be 
inadequate  to  support  contingent  remainders  limited  ujion  a 
failure  of  issue  of  such  person  after  his  death.  Can-  v.  Earl 
of  Errol,  6  East,  58. 
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When  the  devised  estates  are  directed  to  go  to  the  next  Chap.xiHL 
remainderman,  as  if  the  person  taking  the  benefit  upon  the 
accruer  of  which  the  estate  is  to  shift  were  dead  without  issue, 
the  construction  will  not  be  influenced  by  the  fact  that  the 
younger  children  of  the  person  from  whom  the  estates  shift 
may  happen  to  take  no  benefit  under  the  settlement.  Doe  d. 
Lnmlet/  v.  Earl  of  Scarborough,  8  Ad.  &  E.  1. 

But  where  estates  were  devised  to  several  sons  successively  issue  limited 
in  tail  male,  with  remieiinder  to  the  children  of  the  sons  in  tail  ca^ie  of 
general,  with  remainder  over,  and  the  estates  were  directed  to  ^^^i|^J*^t?J^n 
go  over  upon  the  acquisition  of  settled  estates  (which  could  not  of  the  devised 
go  to  any  female  issue  of  the  testator's  sons),  as  if  the  person  ceding  the 
taking  the  settled  estates  were  dead  without  issue,  the  words  ^^ai^der. 
''without  issue"  were  confined  to  issue  capable  of  taking 
under  the  limitations  of  the  devised  estate  preceding  the  next 
remainder.     Gardiner  v.   Jellicoe,  12  C.  B.  N.  S.  568;   11 
H.  L.  323. 
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CHAPTER    XLIV. 


GIFTS   BY   REFERENCE. 


Chap.  XLIV. 

Chattels  gi  ren 
to  a  person  to 
go  as  heir- 
looms. 


Chattels  to  go 
with  a  title. 


Chattels  to  go 
as  heirlooms 
with  realty. 


A  BEQUEST  of  chattels  to  a  person  and  his  heirs  or  successors 
to  go  according  to  the  limitations  of  real  estate  or  as  heir- 
looms vests  absolutely  in  the  person  named,  whether  such 
words  as  "so  far  as  the  rules  of  law  and  equity  permit,"  or 
***  to  be  enjoyed  and  go  with  the  title,"  are  added  or  not.  The 
Court,  in  fact,  refuses  to  treat  such  a  bequest  as  executory. 
Rowland  v.  MonjaUy  6  Ha.  463  ;  2  Ph.  764;  In  re  Johnston  ; 
Cochrrell  v.  Earl  of  Ehhcx,  26  Ch.  D.  538. 

The  cases  of  (lown-  v.  (jrotsvenor,  Barn.  54;  5  Mad,  837, 
and  Traford  v.  Trajford,  3  Atk.  347,  so  far  as  they  express  a 
contrary  opinion,  are  overruled. 

In  the  same  way,  a  gift  of  chattels  to  such  persons  as  should 
from  time  to  time  be  the  holders  of  a  title,  so  far  as  the  rules 
of  law  permit,  vests  absolutely  in  the  first  holder  of  the  title 
after  the  testator's  death,  though  he  may  have  been  born  at 
the  testator's  death,  and  could,  therefore,  have  been  cut  down 
to  a  life  interest.  Tollemache  v.  Coventry,  2  CI.  &  F.  611 ;  8 
Bl.  N.  S.  547 ;  In  re  Viscount  Exmouth ;  Exmonth  v.  Vraedy 
23  Ch.  D.  158. 

A  gift  of  personalty  as  heirlooms  to  the  persons  for  the  time 
being  entitled  to  real  estate,  so  far  as  the  rules  of  law  and 
equity  permit,  vests  absolutely  not  in  a  tenant  for  life  of  the 
real  estate,  but  in  the  first  tenant  in  tail  at  birth,  whether  he 
comes  into  possession  or  not.  Traford  v.  Trajford,  8  Atk. 
347 ;  Vaughan  v.  Bursleni,  3  B.  C.  C.  101 ;  Folet/  v.  IhnneU, 
1  B.  C.  C.  274;  4  B.  P.  C.  819;  Carr  v.  Dml  Errol, 
14  Yes.  478;    Lord  SeavHdale  v.  Curzon,  1  J.  *!l'  H.  40;    In 
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re  JohuHon's  Trust,  L.  E.  2  Eq.  716;  see  Miller  y.  Stanlet/,.  Chap.XLlv. 
12  W.  E.  780. 

But  the  chattels  ^ill  not  vest  in  a  tenant  in  tail  whose 
estate  is  liable  to  be  divested  by  the  birth  of  issue  to  take 
under  prior  limitations  and  who  dies  before  his  estate  becomes 
indefeasibly  vested.     Ho(/(i  v.  Jones,  82  B.  45. 

A  direction  that  the  personalty  is  not  to  vest  in  a  tenant  in  Direction 
tail  dying  under  twenty-one  will  be  construed  as  referring  to  vesting 
a  tenant  in  tail  by  purchase  under  the  will,  and  will  prevent  ""^^®^*^^- 
the  personalty  from  vesting  in  a  tenant  in  tail  by  purchase 
dying   an   infant.     Christie  v.  Goslimi,  L.  E.  1  H.  L.  279 ; 
Harri)iffton  v.  Harrimitim,  L.  E.  5  H.  L.  87. 

If  the  direction  is  that  a  tenant  in  tail  in  possession  who  Direction  as 
dies  under  twenty-one  shall  not  be  entitled  to  the  personalty,  ^  po^«»«ion- 
but  that  the  personalty  shall  belong  only  to  such  person  as 
shall  first  attain  twenty-one  and  become  entitled  to  an  estate 
tail  in  possession  in  the  real  estate,  the  words  **in  possession" 
will  not  be  strictly  construed ;  but  if  a  first  tenant  in  tail  in 
remainder  dies  under  twenty-one,  the  personalty  will  vest  in 
the  next  tenant  in  tail  in  remainder  who  attains  twenty-one. 
Foley  V.  Bnrnell,  1  B.  C.  C.  274 ;  4  B.  P.  C.  819 ;  Martelli  v. 
Hollowof/,  L.  E.  5  H.  L.  582. 

If  the  gift  of  the  chattels  is  to  the  person  actually  seised  at  Reference  to 
the  death  of  tenants  for  life,  or  to  the  person  seised  of  the  ^'*"^'  p^*'"**- 

'  -^  sion. 

actual  freehold  which  is  defined  as  freehold  in  possession,  or 
there  are  other  clear  words  referring  to  actual  possession,  a 
tenant  in  tail  who  dies  before  coming  into  possession  is 
excluded.  Potts  v.  Potts,  8  J.  &  Lat.  858;  9  Ir.  E.  577; 
1  H.  L.  67i;  Lord  Searsdale  v.  Curzon,  1  J.  &  H.  40;  /;/  re 
Anfierstein ;  Anf/erstein  v.  Angerstein,  44  W.  E.  152;  see  Cox 
V.  Sutton,  25  L.  J.  Ch.  845. 

In  such  a  case,  if  the  tenant  for  life  and  the  first  tenant  in 
tail  bar  the  entail,  but  the  first  tenant  in  tail  dies  before  the 
tenant  for  life;  the  chattels  go  to  the  person  who  would  have 
come  into  possession  if  the  estate  tail  had  not  been  barred. 
Ho{/(/  V.  Jones,  82  B.  45. 

Where  chattels  were  settled  to  go  along  with  real  estate,  and 
the  testator  directed  that  in  a  certain  event  the  personal  estate 
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should  go  over  as  if  the  tenant  in  tail  were  dead  without  issue, 
it  was  held  that  the  condition  of  defeasance  applied  to  a 
tenant  in  tail  who  had  barred  the  entail.  In  re  CornicalU»; 
CornivalUs  v.  WgUeharn'Mat-tin,  32  Ch.  D.  388. 

A  declaration  that  no  person  in  existence  at  the  testator's 
death  or  bom  in  due  time  afterwards  should  have  more  than  a 
life  interest  in  the  chattels,  and  so  that  no  person  should  acquire 
an  absolute  interest  till  the  expiration  of  twenty-one  years 
after  the  decease  of  all  persons  in  existence  at  the  testator's 
death  and  afterwards  attaining  the  title,  was  held  to  be  void 
for  uncertainty.  In  re  Viscoimt  Exmouth ;  Exnumth  v.  Pracdy 
23  Ch.  D.  158. 

Where  chattels  are  given  to  the  person  or  persons  in  actual 
possession  of  land,  to  go  as  far  as  the  rules  of  law  and  equity 
permit,  but  so  as  not  to  vest  in  any  person  becoming  entitled 
to  an  estate  of  inheritance  who  dies  under  twenty-one,  and 
the  first  tenant  in  tail  in  possession  dies  under  twenty-one,  it 
seems  doubtful  whether  the  chattels  are  carried  on  to  the 
next  owner  within  the  limits  of  perpetuity,  or  whether  there 
would  be  a  lapse.  See  the  opinion  of  Lord  Cairns  in  favour 
of  an  intestacy,  and  of  Lord  Westbury  in  favour  of  the  trans- 
mission of  the  property  within  the  limits  of  perpetuity,  in 
Harrinffton  v.  HarringtoUy  L.  E.  3  Ch.  564 ;  ih.  5  H.  L.  87. 

A  gift  of  chattels  to  the  person  entitled  under  a  deed  of 
entail  to  the  possession  of  a  house  where  the  deed  referred  to 
had  never  been  executed  was  held  to  pass  to  the  person  in 
fact  in  possession  of  the  house.  In  re  Marquess  of  Bute ; 
Marquess  of  Bute  v.  liifder,  27  Ch.  D.  197. 

When  a  bequest  has  been  made  to  several  persons  as  tenants 
in  common  for  life  with  remainder  to  their  children  and 
there  is  a  subsequent  gift  to  the  same  persons  in  the  same 
manner  as  the  prior  bequest,  the  second  bequest  will  be 
subject  to  the  same  limitations  for  life  and  remainders  over. 
Milsom  V.  Awdn/y  5  Ves.  465;  Eames  v,  Anstee,  83  B.  264; 
Smith  V.  Greenhill,  14  W.  R.  912 ;  Giles  v.  Melsom,  L.  R. 
6  H.  L.  24. 

In  Sweeting  v.  Prideaux,  2  Ch.  D.  413,  a  subsequent  gift  for 
the  life  of  the  legatee  only  ''in  the  same  manner  in  every 
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respect  and  subject  to  the  same  control "  as  the  prior  gift,  was   chap.  xliy. 
held  on  the  language  of  the  will  to  import  the  limitation  in 
remainder  of  the  prior  gift  to  the  children  of  the  legatee.    See 
Anliljo  V.  Wallace,  81  B.  193  ;  lie  Smith ;  Banhford  v.  Chaplin j 
45  L.  T.  247. 

If,  however,  the  original  gift  is  directed  to  fall  into  the 
residue  in  default  of  children  and  the  residue  is  then  given  to 
the  same  persons  ''  in  the  same  manner,"  these  words  will  be 
referred,  if  possible,  to  a  tenancy  in  common  or  separate  use. 
Shanley  v.  Baker,  4  Ves.  781. 

And  where  the  original  gifts  are  absolute,  subject  to  executory 
gifts  over,  a  subsequent  gift  to  be  held  ''  in  the  same  manner  " 
as  the  prior  gift  will  not  import  the  executory  gifts  over  if  the 
words  can  be  referred  to  a  tenancy  in  common.  Luwlef/  v. 
liohlnnsy  18  Ha.  621 ;  and  see  Hare  v.  Hare,  24  W.  E.  576. 

A  gift  to  A.,  subject  to  the  conditions  in  the  will  named, 
includes  conditions  comprised  in  a  codicil.  Stretton  v.  Fitz- 
gerald, 23  L.  E.  Ir.  310,  466. 

The  referential  words  may,  however,  be  strong  enough  to  Gift  by 
import  all  the  limitations  and  restrictions  of  the  preceding  gift,  fmpoiraiuhe 
Iio88  V.  Ho88,  2  Coll.  269 ;  He  Cohhead,  2  De  G.  &  J.  690 ;  lie  limitations  of 

a  prior  gift. 

Shirleif8  Trusts,  32  B.  394  ;  Ord  v.  Ord,  L.  E.  2  Eq.  393 ;  lie 
Lindo ;  Asian  v.  Ferrfttson,  59  L.  T.  462. 

When  there  is  a  gift  to  a  class  of  persons  living  at  a  par- 
ticular time,  and  a  subsequent  gift  to  the  same  class  without 
the  restriction  of  being  alive  at  the  particular  time  **in  the 
same  manner  "  as  the  prior  gift,  this  will  not  cut  down  the 
class  to  take  the  second  gift.  Yardlei/  v.  Yardlei/,  26  B.  38 ; 
Pif/ott  V.  Wilder,  26  B.  90 ;  lie  Wilder's  Trusts,  27  B.  418. 

But  there  may  be  words  which  will  have  this  effect.  Sicijt 
V.  Swift,  11  W.  E.  334 ;  32  L.  J.  Ch.  479. 

A  specific  devise  of  land  to  the  uses  of  a  settlement  which  Devise  tof nses 
contains  an  ultimate  limitation  to  the  testator  and  his  heirs  ^  "*   *"*° 
will  not,  if  the  ultimate  limitation  takes  effect,  pass  the  land  to 
the  heir.     Jacob  v.  Jacob,  78  L.  T.  451, 825 ;  see  82  L.  T.  270. 

Where  personalty  was  directed  to  be  laid  out  in  land  to  be 
settled  to  such  of  the  uses  and  subject  to  such  of  the  powers  by 
a  settlement  limited  and  declared  as  should  be  subsisting  at  the 
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Chap.  XLiv.  testator's  death,  it  was  held  that  the  purchased  realty  would 
not  be  subject  to  charges  for  jointures  and  portions  actually 
created  at  the  death  under  the  powers  in  the  settlement.  Re 
Beniers;  Bevners  v.  Calvert,  67  L.  T.  849;  41  W.  R.  188; 
8  R.  158. 

Reduplication  When  property  is  given  upon  the  same  trusts  as  other 
c  arges.  property  which  is  subject  to  a  powder  to  raise  a  definite  sum, 
the  property  so  given  by  reference  is  not  subject  to  an  additional 
charge  of  the  same  amount.  Hindlc  v.  Tai/Ior,  5  D.  M.  &  G. 
577,  599 ;  Boi/d  v.  Boi/d,  9  L.  T.  N.  S.  166 ;  2  N.  R.  486 ; 
Bashrtt  V.  Lod(/€,  28  B.  188;  Trnv  v.  Perpetual  Trustee 
Coinpanify  (1895)  A.  C.  264  ;  see  Samhonrne  v.  Barn/,  I.  R. 
11  Eq.  140. 

But  if  the  power  is  to  raise  a  charge  not  exceeding  a  certain 
proportion  of  the  value  of  the  property,  the  power  to  charge  is 
increased  in  proportion  by  the  value  of  the  added  property. 
Cooper  V.  MacdonaJd,  16  Eq.  258. 

Gift  to  persons      It  may  be  noticed  that  a  bequest  to  persons  "  before  named  " 

named/'  ^^J  ^^©fer  to  persons  before  mentioned,  and  will  not  without 

more  be  confined  to  persons  expressly  mentioned  by  name. 
In  re  Holmes,  1  Dr.  821 ;  Bromley  v.  Wright,  7  Ha.  884 ; 
Setde-Hayne  v.  Jodrell,  (1891)  A.  C.  304. 

A  gift  "amongst  my  relations  hereafter  named'*  where  none 
are  subsequently  named  is  void  for  uncertainty'.  Crampton  v. 
Wise,  58  L.  T.  718. 
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EXECUTORY    TRUSTS. 

Every  trust  which  requires  a  future  conveyance  or  settle-    Chap.  XLV. 
ment  is  so  far  executory ;  but  the  mere  fact  that  the  testator  Executory 
contemplates  a  future  settlement  will  not  justify  the  Court  <'™8*8  ^^e^"®^- 
in  putting  upon  the  words  of  a  testator  any  other  than  their 
legal  meaning. 

When  the  testator,  though  contemplating  the  execution 
of  a  future  instrument,  declares  the  trusts  upon  which  the 
property  is  to  be  held  by  reference  to  another  instrument, 
those  trusts  are  looked  upon  as  incorporated  into  the  will 
and  must  have  their  ordinary  legal  meaning.  Christie  v. 
Gosliiuf,  L.  E.  1  H.  L.  279 ;  see  Viscount  Holmcsdalc  v.  West, 
L.  E.  3  Eq.  474. 

If  the  testator  himself  declares  the  trusts  to  be  inserted  in 
the  contemplated  settlement,  the  question  then  is  *'  whether 
he  has  been  his  own  conveyancer,**  in  which  case  the  trusts 
declared  by  him  must  be  literally  followed,  or  whether  the 
trusts  declared  by  him  are  merely  the  headings  of  a  future 
settlement,  in  which  case  they  will  be  so  carried  out  as  to 
effectuate  his  intention.  See  Egcrtoii  v.  Earl  Brownhnc, 
4  H.  L.  1,  210;  Austen  v.  Taijlor,  1  Ed.  361;  Amb.  376; 
Bosu-ell  V,  Dillon,  Dru.  t.  Sug.  291 ;  In  re  Xellei/'s  Trusts, 
26  W.  E.  88;  In  re  Varrott ;  Walter  v.  Pairott,  33 
Ch.   D.   274. 

Thus,  a  direction  to  purchase  lands  to  be  held  on  the 
trusts  declared  wuth  respect  to  other  lands  must  be  obeyed 
by  literally  adopting  those  trusts.  Austen  v.  Tai/lor,  1  Ed. 
361 ;  Amb.  376. 
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In  marriage  articles  the  purpose  of  the  instrument  is  itself 
sufficient  to  indicate  the  settlor's  intention  that  the  property  is 
to  go  in  strict  settlement,  but  in  a  will  an  intention  that  words 
are  not  to  have  their  strict  meaning  must  appear  from  the 
instrument  itself.  Therefore,  though  the  trust  is  executory, 
a  direction  to  settle  property  on  A.  and  the  heirs  of  his  body : 
Scah  V.  Sralr,  1  P.  W.  291 ;  Samuel  v.  Samuel,  14  L.  J.  Ch.  222 ; 
9  Jur.  222;  or  a  devise  in  trust  for  A.,  with  a  direction  to  make 
a  proper  entail  to  the  male  heir  by  him,  will  not  cut  down  A. 
to  less  than  an  estate  tail.  Blackburn  v.  Stables,  2  V.  it  B.  367  ; 
Sweetapple  v.  Bindon,  2  Vern.  536 ;  Harrmm  v.  yaylov,.'!  Cox, 
247 ;  liamlall  v.  Daniell,  24  B.  198  ;  Marshall  v.  Bousjield, 
2  Mad.  166 ;  and  see  Jerroise  v.  Dahe  of  Xoiihumberland^  1 
J.  &  W.  599 ;  Lowri/  v.  Lowri/,  13  L.  E.  Ir.  317. 

If,  however,  an  intention  is  manifested  not  to  use  words  in 
their  strict  legal  sense,  the  trust  will  be  executed  so  as  to  effect 
the  general  intention. 

Such  an  intention  is  sufficiently  indicated  if  the  limitation 
is  to  A.  for  life,  remainder  to  his  heirs:  Meure  v.  Meure^ 
2  Atk.  165  ;  PapiWm  v.  Voiee,  2  P.  W.  471  ;  Stonor  v.  Curwen, 
5  Sim.  264;  Had  wen  v.  Hadwen,  23  B.  551;  Bastardy.  Proby, 
2  Cox,  6 ;  liochfort  v.  Fitzmaurice,  2  D.  i^  War.  1 ;  Trevor  v. 
Trevor,  1  H.  L.  239 ;  by  a  direction  that  the  first  taker  should 
be  unimpeachable  for  waste:  Papillon  \.' Voice,  2  P.  W.  471 ; 
Fearne,  C.  B.  115 ;  by  a  direction  that  he  shall  not  have 
power  to  bar  the  entail :  Leonard  v.  Earl  of  Sussex,  2  Vern. 
526 ;  Fearne,  C.  B.  115  ;  or  that  the  property  shall  go  over  if 
the  first  taker  dies  without  issue :  Shelton  v.  Watson,  16  Sim. 
543 ;  Thompson  v.  Fisher,  10  Eq.  207 ;  by  the  insertion  of  a 
general  limitation  to  preserve  contingent  remainders  not  limited 
to  a  life :  Venables  v.  Morris,  7  T.  E.  842, 438  ;  Doe  d.  Compere 
V.  Hicks,  7  T.  B.  438  ;  by  a  direction  that  a  settlement  shall  be 
made  as  counsel  shall  advise  and  that  issue  are  to  take  in 
succession,  and  according  to  priority.   Whiie  v.  Carter, i  Ed.  866. 

And  the  same  result,  it  seems,  will  follow  if  the  general 
scope  of  the  limitations  shows  that  they  were  not  to  be  literally 
adhered  to.  Parker  v.  Bolton,  5  L.  J.  Ch.  98 ;  Duncan  v.  Bluett, 
I.  B.  4  Eq.  469. 
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As  to  the  efifect  of  a  direction  to  make  a  strict  entail,  see    c^aP'  ^av. 
Graves  v.  Hicks,  11  Sim.  5S6 ;  Sealn/  v.  Stan-ell,  I.  E.  2  Eq.  326.  Direction  to 

An  executory  trust  to  settle  property  upon  such  trusts  as  entail. 
would  correspond  with  the  limitations  of  a  barony  granted  by  Direction  to 
letters  patent  to  several  persons  in  succession  and  the  heirs  to  go  with  a 
male  of  their  bodies  respectively,  will  be  limited  so  as  to  give  ***^®' 
them  only  estates  for  life,  the  title  being  inalienable.    Sackville' 
JVrst  v.  Viscmmt  Holmesdale,  L.  E.  3  Eq.  474;  ih.  4  H.  L.  543 ; 
Tjonl  Dorchester  v.  Earl  of  Effinghaniy  Sir.  G.  Coop.  819 ;  10 
Sim.  587,  n. ;  3  B.  180,  n. ;  Woolmorey.  Burrowsy  1  Sim.  512 ; 
Bankes  v.  Baroness  Le  Despencer,  10  Sim.  576. 

It  is  clear  that  where  chattels  are  directed  to  go  as  heirlooms  The  words 
with  real  estate  **  as  far  as  the  rules  of  law  and  equity  permit,"  ^ui^  Vth^w  ^ 
these  words  will  not  make  the  trust  executory,  or  enable  the  pe»*™i*"wiW 

•^  not  make  a 

Court  to  mould  the  limitations  of  the  personalty.     Christie  v.  tfust  execu- 
Gosling,  L.  E.  1  H.  L.  279 ;  In  re  Johnston ;  Cockerell  V.  Earl 
of  Essex,  2()  Ch.  D.  538. 

But  if  such  a  trust  is  executory  the  Court  will  mould  it  so  Effect  of  such. 
as  to  prevent  the  absolute  vesting  of  chattels  in  a  tenant  in  th*e trust^ir 
tail  dying  before  coming  into  possession.     See  Lady  Lincoln  executory. 
V.  Duke  of  Newcastle,  12  Ves.  226,  and  see  per  Lord  Chelms- 
ford in  Christie  V,  Goslinr/,  L.  E.  1  H.  L.  290;  Sackville-West 
V.  Viscount  Holmesdale,  L.  E.  4  H.  L.  543  ;  see  Montapu  v. 
Lord  Inchiquin,  23  W.  E.  692. 

If  there  are  shifting  clauses  as  to  the  realty  which  would 
be  void  for  remoteness  as  to  the  personalty,  they  will  be 
moulded  so  as  to  carry  out  the  intention.  Miles  v.  Harford, 
12  Ch.  D.  691. 

The  Court  will  carry  out  in  strict  settlement  an  executory 
trust  of  family  jewels  directed  to  go  as  heirlooms  to  a 
succession  of  eldest  sons  "as  far  as  the  rules  of  law  and 
equity  will  permit,"  though  unconnected  with  limitations  of 
real  estate,  and  will  insert  provisoes  against  vesting  in  any 
person  who  does  not  become  entitled  to  possession  and  attain 
twenty-one.     Shelley  v.  Shelley,  6  Eq.  540. 

A  simple  direction  to  settle  property  on  beneficiaries  when  Simple  direc- 
they  come  of  age,  without  reference  to  marriage,  probably  onA?^**^ 
imports  no  more  than  a  trust  for  the  beneficiaries,  and  they 
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may  receive  the  property ;  and  the  same  construction  has  been 
adopted  where  the  direction  was  that  the  shares  of  daughters 
were  to  be  settled  on  themselves  at  their  marriage.  Laing 
V.  Laing,  10  Sim.  315  ;  Kennevleii  v.  Kcnnerleyy  10  Ha.  160 ; 
Mnnt  V.  Gh/ncs,  41  L.  J.  Ch.  639  ;  Magrath  v.  Morehrad, 
12  Eq.  491. 

If  an  absolute  interest  is  given  at  twenty-one  or  marriage, 
with  a  direction  that  in  case  of  marriage  the  share  should  be 
so  settled  that  the  legatee  may  enjoy  the  income  for  life  for 
her  separate  use,  the  fund  will  be  settled  for  life  with  restraint 
on  anticipation,  but  subject  thereto  will  belong  to  the  legatee 
absolutely,     Doicd  v.  Doird,  (1898)  1  Ir.  244. 

If.  the  direction  is  to  make  a  sti'ict  settlement,  but  no  inten- 
tion is  shown  to  benefit  children,  the  property  will  be  settled 
upon  the  legatee  in  such  a  way  as  to  exclude  her  husband  and 
children.     Loch  v.  Bagleg,  4  Eq.  122. 

But  a  direction  to  settle  a  legacy  upon  the  legatee  by  her 
settlement  has  been  held  to  import  the  usual  trusts  of  a 
marriage  settlement,  including  trusts  for  children.  Dttchrtt  v. 
TlwmpHon,  11  L.  E.  Ir.  424;  see  also  Earl  of  Moitntcashel  v. 
Smgth,  (1895)  1  Ir.  346. 

If  an  intention  is  shown  that  the  children  of  the  legatee  are 
to  be  benefited,  the  settlement  will  contain  a  power  of  appoint- 
ment in  the  legatee  with  limitations  in  default  of  appointment 
in  favour  of  children  who,  being  males,  attain  twenty-one, 
or,  being  females,  attain  twenty-one  or  marry,  as  tenants  in 
common.  Yotnig  v.  Macintosh,  13  Sim.  445  ;  Stanley  v. 
Jachnan,  23  B.  450 ;  Taggart  v.  Taggart,  1  Sch.  &  L.  84 ; 
Cogan  v.  DnffiM,  2  Ch.  D.  44 ;  see  Olirer  v.  Olirer,  10  Ch.  D. 
765 ;  Eustace  v.  Robinson,  7  L.  E.  Ir.  83 ;  In  re  Gowan  ; 
Gowan  v.  Gowan,  17  Ch.  D.  778. 

But  no  power  of  appointment  will  be  given  where  an 
intention  is  shown  that  the  children  are  to  take  equally. 
In  re  Parrott;    JValtcr  v.  Parrott,  33  Ch.  D.  274. 

Where  there  is  an  intention  to  benefit  a  husband  or  wife, 
the  husband  and  wife  will  take  a  joint  power  of  appointment. 
In  re  Gowan  ;  (rowan  v.  Gowan,  17  Ch.  D.  778. 

If  the  trustees  have  a  discretion  as  to  the  form  of  settlement 
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a  power  may  be  inserted  enabling  the  legatee  to  appoint  a    Ch*pXLV^ 
life  interest  to  a  husband.     Charlton  v.  liendall,  11  Ha.  296. 

Where  a  testator  directed  10,000/.  to  be  settled  upon  a 
married  daughter ;  "at  her  death  8,000/.  of  the  above  sum  to 
be  divided  equally  amongst  her  children,  and  the  remaining 
2,000?.  to  be  given  to  her  husband,  if  living,"  it  was  held 
that  the  gift  must  be  confined  to  her  then  husband  and 
her  children  by  him.  ///  re  Parrott ;  Walter  v.  Parrott,  8S 
Ch.  D.  274. 

But  where  the  testator,  by  a  gift  over  if  the  legatee  died 
"without  leaving  any  issue  her  surviving'*  showed  that  he 
contemx)lated  children  by  any  marriage  taking,  it  was  held 
that  a  gift  of  a  life  interest  to  the  legatee's  husband  included 
a  second  husband.     Nanh  v.  Allen  y  42  Ch.  D.  54. 

Under  a  direction  to  settle  for  the  benefit  of  the  legatee  Ultimate 
and  her  issue  to  the  exclusion  of  a   husband,  the  ultimate 
trusts  will  be  for  the  appointees  of  the  legatee  by  will  and  in 
default  of  appointment  for  her  absolutely.    Stanley  v.  Jachnan^ 
23  B.  450. 

A  covenant  in  executory  marriage  articles  to  settle  real 
estate  on  issue  will  be  carried  out  by  successive  limitations  to 
the  first  and  other  sons,  and  so  on.  Jhnl  v.  Dad,  Amb.  274 ; 
HaH  v.  Middlehurst,  3  Atk.  373  ;  Phillips  v.  James,  13  W.  E. 
934 ;  /;/  re  Grier,  I.  E.  6  Eq.  886. 

In  the  execution  of  executory  trusts  by  the  Court  the  ques-  in  what  caees 
tion  arises  w^hether  the  tenants  for  life  are  to  be  dispunishable  ufe^wiu  be 

for  waste  or  not.  unimpeach- 

able  for  was-tc, 

1.  Where  the  executory  trust  is  in  such  a  form  as  would 
give  the  first  taker  an  estate  of  inheritance,  but  the  general 
object  of  the  trust  can  only  be  effected  by  cutting  down  that 
estate  to  an  estate  for  life,  the  life  estates  are  made  unim- 
peachable for  waste.  Leonard  v.  Earl  of  Hnssex,  2  Yern.  526; 
mate  V.  Bri(j<is,  15  Sim.  17 ;  2  Ph.  583. 

And,  therefore,  where  estates  are  directed  to  go  to  the  sup- 
port of  a  title  granted  to  a  man  and  the  heirs  of  the  body, 
the  estate  of  the  first  taker  being  cut  down  to  a  life  estate 
in  execution  of  the  trust,  will  be  dispunishable  for  waste. 
Woolmore  v.  Burrows,  1  Sim.  512;    Banhes  v.  Baroness  Le 
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Despencer,   10   Sim.   576;    11    Sim.  608;    SackvUle-Went  v. 
Viscount  Holmesdale,  L,  E.  4  H.  L.  543. 

A  direction  that  the  trust  is  to  be  execated  in  strict  settle- 
ment without  more,  i.e.,  where  no  estate  for  life  is  expressly 
given,  implies  that  the  estates  for  life  are  to  be  dispunishable 
for  waste.     See  Davenjfoti;  v.  Darenpiyrt,  1  H.  &  M.  775. 

And,  apon  the  same  principle,  if  the  trust  is  to  be  executed 
in  strict  settlement,  powers  which  would  diminish  the  estate 
will  not  be  inserted  under  a  direction  to  insert  the  usual 
powers.  Hifff/inson  v.  Bmiiehy,  2  S.  <&  St.  516 ;  see  SackviUe- 
West  V.  Visctunit  Holmesdale,  supra, 

2.  But  if  the  testator  has  expressly,  or  by  reference  to  other 
trusts,  directed  a  life  estate  to  be  given,  the  power  to  commit 
waste  will  not  be  added  to  the  life  estate.  DavcnpoH  v. 
Davenpoi-ty  1  H.  &  M.  776. 

And  if  life  estates  are  directed  by  the  testator  to  be  given^ 
the  words  ''  in  strict  settlement"  will  not  make  the  life  estates 
dispunishable  for  waste.     Stanhn/  v.  Coidthurst,  10  Eq.  259. 

A  direction  to  settle  without  power  of  anticipation  is 
inconsistent  with  a  power  to  commit  waste.  Clive  v.  Clive, 
7  Ch.  438. 

Property  to  be  settled  to  the  separate  use  of  a  married 
woman  will  be  settled  with  a  restraint  upon  anticipation. 
Turner  v.  Sargent,  17  B.  515 ;  Stanley  v.  Jackman,  23  B.  450; 
He  JhmnUVs  Will,  I.  E.  6  Eq.  322 ;  see  Si/monds  v.  Wilkes, 
11  Jur.  N.  S.  659 ;  In  re  Parrott ;  Walter  v.  Parrott,  83 
Ch.  D.  274. 

Eeal  estate  directed  to  be  settled  will  be  settled  as  realty. 
Turner  v,  Sargent,  17  B.  515. 

A  simple  direction  to  settle  will,  it  seems,  authorise  the 
insertion  of  powers  of  management,  such  as  powers  of 
leasing,  and  sale  and  exchange.  Turner  v.  Sargent,  17  B. 
515 ;   Wise  v.  Piper,  13  Ch.  D.  848. 

And  where  "usual  powers"  are  expressly  authorised,  powers 
of  leasing,  of  sale  and  exchange,  and,  if  necessary,  of  partition 
and  of  leasing  mines  and  of  granting  building  leases,  will  l)e 
inserted,  but  not  powers  to  confer  personal  privileges  upon 
particular  persons.     Peake  v.   Penlington^  2  V.  &   B.  311 ; 
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Hill  V.  Hill,  6  Sim.  186 ;   see  Duke  of  Bedford  v.  Marqui»  of    C^ap-  XLV. 
Aberconiy  1  M.  &  Cr.  812,  p.  834;   Higginson  v.  Barnehi/,  2 
S.  &  St.  516 ;  771  re  Oner,  I.  R.  6  Eq.  386. 

Hotchpot  clauses  will,  as  a  rule,  be  inserted.  MiUer  v. 
Gulson,  13  L.  R.  Ir.  408 ;  see  Lees  v.  Lees,  I.  R.  5  Eq.  649. 

Where  certain  powers  are  given  to  tenants  for  life  if 
qualified,  and  if  not  qualified,  to  trustees  for  them,  general 
words  will  not  authorise  powers  of  sale  and  exchange. 
Brewster  v.  Angeli,  1  J.  &  W.  625 ;  Home  v.  Barton,  Jac.  487. 

And  where  certain  powers  are  given,  general  words  will,  as 
a  rule,  authorise  only  powers  of  a  like  nature  ;  they  will  not, 
for  instance,  authorise  the  insertion  of  a  power  to  grant 
building  leases  when  a  power  to  lease  is  expressly  given. 
Pearse  v.  Baron,  Jac.  158. 

The  general  words  may,  however,  be  so  placed  as  to  show 
that  their  generality  is  not  to  be  controlled.  Lindon  v. 
Fleetwood,  6  Sim.  152. 


T.W.  T   T 
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Implication  of  Estates  Tail. 

If  there  is  a  devise  to  A.  simply,  or  to  A.  for  life,  followed 
by  a  gift  over  in  default  of  issue,  if  these  words  import  an 
indefinite  failure  of  issue,  A.  takes  an  estate  tail.  Machell  v. 
Weeding,  8  Sim.  4 ;  Daintry  v.  Daintry,  6  T.  R.  807 ;  In  re 
Banks'  Trusts,  2  K.  &  J.  887. 

And  in  wills  before  the  Wills  Act,  if  the  limitation  is  to  A. 
simply,  or  to  A.  for  life,  with  a  gift  over  in  default  of  issue,  A. 
will  take  an  estate  tail,  though  there  are  words  which  might 
constructively  limit  the  failure  of  issue  within  a  definite 
period,  since  this  is  the  only  construction  which  will  carry 
anything  to  the  issue.  Wyld  v.  Lewis,  1  Atk.  482 ;  Simmons  v. 
Simmons,  8  Sim.  22  (where  the  devise  was  in  effect  to  A.  for 
life,  and  if  she  dies  without  issue  over,  the  power  to  appoint 
to  issue  being  merely  discretionary) ;  Butt  v.  Thomas,  11  Ex. 
285  ;  1  H.  &  N.  109. 

As  to  whether  an  estate  tail  will  be  implied  in  a  person, 
from  a  gift  over  in  default  of  his  issue  simply,  where  no 
interest  is  given  to  him  by  the  will,  see  Parker  v.  Tootal,  11 
H.  L.  148 ;  Walter  v.  Drew,  Com.  Rep.  878. 

And  where,  in  a  devise  to  A.  for  life,  remainder  to  his 
children  either  for  life  or  in  tail,  an  estate  tail  is  implied 
in  A.  from  a  gift  over  in  default  of  issue,  the  estate  tail  so 
implied  will  be  in  remainder,  to  take  effect  after  the  prior 
estates  expressly  limited.  Doe  d.  Bean  v.  HaUey,  8  T.  R.  5 ;  Doe 
d.  Galliniy.  Gallini,  5  B.  &  Ad.  621 ;  8  Ad.  &E.  340;  Forsbrook 
V.  Forsbrook,  L.  R.  8  Ch.  98 ;  Andrew  v.  Andrew,  1  Ch.  D.  410. 
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Where  in  a  will  after  the  Wills  Act  lands  were  devised  to  ^^*P-  xi'Vi- 
A.  '^  during  his  life  and  to  his  eldest  son  and  his  heirs  in  tail 
male ;  and  in  default  of  issue  "  over,  an  estate  in  tail  male 
was  implied  in  A.  subsequent  to  the  estate  in  tail  male  in  his 
eldest  son.     Neville  v.  'Thacker,  23  L.  E.  Ir.  344. 

And  where  an  estate  tail  is  to  be  implied  either  in  an  Asiietween 

ancestor  or  his  issue,  it  will  be  implied  in  the  ancestor,  so  as  son,  an  estate 

to  take  in  the  whole  line  of  issue.     Atkinson  v.  Barton,  10  l^pUed  fnthe 

H.  L.  213 ;  Forsbrook  v.  Forsbrooky  suprcu  father. 

Implication  of  Life  Estates. 

I.  ^«  regards  Real  Estate. 

If  there  is  a  devise  of  realty  to  the  heir-at-law  after  the  Devise  to  the 

death  of  A.,  A.  will  take  an  estate  for  life  by  implication,  af^r^th**^ 

It  is  evident  that  the  heir  who  would  take  in  case  of  intestacy  ^f^^^  ?^  ^;.' 

"^  gives  A.  a  life 

is  not  meant  to  take  immediately,  and  the  only  way  of  carry-  estate, 
ing  out  the  testator's  intention  is  to  give  A.  a  life  estate. 
**  A.  must  have  the  thing  devised  or  none  else  can  have  it." 
Gardner  v.  Sheldon,  Vaughan,  259 ;  Tudor,  L.  C.  625. 

But  a  devise  to  a  stranger  after  the  death  of  A.  gives  A. 

no  estate  by  implication,  since  the  heir-at-law  may  have  . 
been  intended  to  take  in  the  meantime.     Aspinall  v.  Petvin, 
1  S.  &  St.  544. 

In  order  that  A.  may  take  a  life  estate  the  person  to  whom  Person  to 

the  lands  are  given  after  the  death  of  A.  must  be  the  heir-at-  death  of  a^ 

law  at  the  time  of  the  devise,  and  not  at  the  time  when  the  J^""*^  ^^^^ 

'  at  date  of 

devise  takes  effect.     Asjnnall  v.  Petrin,  supra.  devise. 

Similarly,  a  devise  to  one  of  several  co-heiresses  after  the  Devise  at  the 

death  of  A.  gives  A.  a  life  estate.     Hutton  v.  Simpson,  2  Vern.  ^  one  of 

723,  as  stated  in  Kim/  v.  Ringstead,  9  B.  &  C.  218,  p.  228 ;  ^XT^,^ 
see  Rhod-es  v.  Rhodes,  7  App.  C.  192. 

The  rule  does  not  apply  where  the  devise  is  to  the  heir  and  i>evise  at  the 

death  of  A.  to 

others  after  the  death  of  A.     Ralph  v.  Carrick,  11  Ch.  D.  873.  the  heir  and 
The  express  gift  of  certain  lands  to  A.  does  not  in  itself  ^  *"* 

•        •  d  Whether  an 

prevent  him  from  taking  other  lands  by  implication.     Se^  express  devise 

13  Hen.  VII.,  f.  17  ;  Brook,  Devise,  pi.  52,  cited  in  Gardner  v.  prevent  him 

Sheldon,  Vaughan,  259 ;  Tudor,  L.  C.  4th  Ed.  388,  392.  ['"T  ^^^"i 

'^  '  '  .  by  implica- 

T  T  2  tion. 


i'£ 
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Therefore,  where  lands  are  devised  to  A.  for  life,  and  after 
the  death  of  A.  the  lands  previously  devised,  together  with 
other  lands,  are  devised  to  B.,  A.  will  or  will  not  take  an  estate 
for  life  by  implication  in  the  other  lands,  according  as  B.  is 
the  heir  or  a  stranger.  AspinallY.  Petvin,  1  S.  &  St.  544  ;  Kin  ft 
V.  Ringstead,  9  B.  &  C.  218  ;  Attwater  v.  Attivater,  18  B.  330. 

But  words  which  taken  in  their  grammatical  sense  are 
joint  and  apply  to  the  two  classes  of  property,  will  be 
construed  distributively  if  the  intention  of  the  testator  is 
manifest  that  the  lands  not  expressly  devised  for  life  are  to 
go  to  the  devisees  at  once.  Cook  v.  Gerard,  1  Saund.  188,  cit. 
9  B.  &  C.  226 ;  Simpson  v.  Hormhy,  2  Vern.  723  ;  Prec.  Ch. 
439,  452  ;  Doe  v.  Brazier,  5  B.  &  Aid.  64  ;  see  Rhodes  v. 
Rhodes,  7  App.  C.  192,  where  a  devise  after  the  death  of  A. 
was  held  under  a  peculiar  will  to  vest  immediately. 

The  mere  fact  that  provision  has  already  been  made  for  A. 
will  be  an  argument  against  giving  a  life  estate  by  implication,, 
and  therefore  in  favour  of  a  distributive  construction.  See 
Stevens  v.  Hale,  2  Dr.  &  Sm.  22  ;  James  v.  Shannon,  I.  R.  2 
Eq.  118. 

Of  course,  if  the  devise  after  the  death  of  A.  can  be 
construed  as  merely  postponing  the  vesting  in  possession  till 
the  death  of  A.,  no  argument  in  favour  of  implication  can 
arise.     Barnet  v.  Barnet,  29  B.  239. 

And  in  the  same  way,  if  there  is  a  residuary  devise,  so  that 
nothing  is  undisposed  of,  there  can  be  no  implication.  Hortoii 
V.  Norton,  Cro.  Jac.  74. 


II.  As  regards  Personal  Estate. 

Bequest  of  By  analogy  to  the  rule  with  regard  to  real  property,  it 

thrnert  of       appears  that  if  personal  property  be  given  to  the  next  of  kin 
deat?/**^  ^'^    ^**®^  *^®  death  of  A.,  A.  will  take  a  life  interest  by  implication, 

if  there  is  no  residuary  bequest.    Stevens  v.  Hale,  2  Dr.  &  Sm. 

22  ;    Cock  v.  Cock,  21  W.  R.  807  ;   Blachcell  v.  Bull,  1  Kee. 

176.    In  Horton  v.  Horton,  Cro.  Jac.  74,  there  was  in  e£fect  & 

residuary  bequest  according  to  the  then  state  of  the  law. 
A  life  interest  will  not  be  implied  in  A.  where  the  persons 

to  take  on  his  death  are  not  the  next  of  kin  or  are  the  next  of 
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kin  along  with  other  persons  or  are  only  some  of  the  next    <3^p-  xlvi. 
of   kin.      Ralph  v.  CarrUk,  11   Ch.  D.  873  ;    Woodhaiise  v. 
Spurgeon,  49  L.  T.  97  ;  Green  v.  flood,  15  L.  E.  Ir.  450  ;   In 
re  Sprimitield  ;  Chamherlin  v.  Sprimi^fiekl,  (1894)  8  Ch.  608. 

In  order  to  imply  a  life  interest  in  A.  there  mast  be  some- 
thing more  than  a  mere  gift  after  his  death.  Some  of  the 
earlier  cases  in  which  a  life  interest  has  been  implied  would 
probably  not  now  be  followed.  See  Roe  v.  Summerset,  5  Burr. 
2608 ;  Bird  v,  Hunsdon,  2  Sw.  842 ;  Hamphreys  v.  Humphreys, 
4  Eq.  475. 

In  the  case  of  marriage  settlements  settling  property  on  the  implication 
wife  during  coverture  and  providing  for  her  death  during  the  i^ttiemenr 
husband's  life,  with  limitations  after  the  death  of  the  survivor, 
but  containing  no  provision  for  the  event  of  the  wife  surviving 
the  husband,  a  life  interest  has  in  that  event  been  implied  in 
the  wife.  TmiHtall  v.  Trappes,  8  Sim.  812  ;  AUin  v.  Crawshay, 
9  Ha.  882. 

So  in  wills  after  a  life  interest  to  A.,  with  a  life  interest  in  Intention  to 
certain  events  to  B.,  followed  by  a  gift  over  after  the  death  of  fnterest! 
A.  and  B.,  a  life  interest  has  been  implied  in  B.  though  the 
events  did  not  happen.     In  re  Betty  Smith's  Trusts,  L.  E.  1 
Eq.  79  ;  In  re  Blake's  Trust,  8  Eq.  799  ;    see  Isaacson  v.  Van 
Uoor,  42  L.  J.  Ch.  198 ;  21  W.  R.  156. 

Where  the  testator's  widow  was  directed  to  carry  on  the 
testator's  business  and  after  his  death  he  directed  his  property 
to  be  divided  among  his  children,  the  widow  took  a  life 
interest  in  the  property  upon  the  general  intention  to  keep  the 
family  together.  Blacktcell  v.  Bidl,  1  Kee.  176;  see  Cockshott 
v.  Cockshott,  2  Coll.  482. 

A  residuary  bequest  or  a  gift  in  default  of   appointment  Effect  of  a 
where  the  bequest  after  the  life  of  A.  is  made  under  a  power,  b^u^^ 
affords  an  argument  against  the  implication  of  a  life  interest. 
Cranley  v.  Dixon,  28  B.  512  ;  Henderson  v.  Constable,  5  B.  297. 

There  is  no  implication  in  favour  of  A.  where  the  gift  is  if  No  impUca- 1 
A.  dies  under  twenty-one  or  unmarried,  since  in  such  a  case  an  f^^omlTA^ 
absolute  interest  and  not  a  life  estate  would  have  to  be  ^if'!®S't 

gift  18  if  A. 

implied.     James  v.  Shannon,  I.  E.  2  Eq.  118  ;    Harris  v.  Du  dies  under  :^i, 
Pasquier,  20  W.  R.  668.  ^  ^' 
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1.  If  there  is  a  gift  to  A.  till  twenty-one  with  a  gift  over  if 
he  dies  under  twenty-one,  A.  will  take  by  implication  the  fee 
or  an  absolute  interest  in  personalty,  defeasible  upon  death 
under  twenty-one.  Tom  kins  v.  Tomldns,  cited  1  Burr.  234 ; 
Paylor  v.  P<y/(/,  24  B.  105  ;  Gardiner  v.  Stnrns,  30  L.  J.  Ch. 
199 ;  In  re  Harrison's  Estate,  5  Ch.  408. 

The  argument  in  favour  of  implication  is  strengthened  if 
the  residuary  legatees  or  devisees  are  different  from  those  who 
would  take  under  the  gift  over,  so  that  without  implication  the 
property  would  go  to  different  persons,  according  as  A.  died 
under  or  over  twenty-one.    Cropton  v.  Daries,  L.  K.  4  C.  P.  159. 

2.  A  simple  gift  to  trustees  in  trust  for  A.  till  he  attains 
twenty-one  will  not  give  A.  the  absolute  interest.  In  re 
Medley's  Trusts,  25  W.  E.  529  ;  see  M'Cutcheon  v.  Alien,  5 
L.  E.  Ir.  268. 

But  very  slight  indications  of  intention  have  been  held 
sufficient  to  give  the  absolute  interest,  though  possibl}^  some 
of  the  earlier  decisions  may  be  difficult  to  support. 

In  some  cases  the  Court  has  found  a  direct  gift  to  the 
legatee,  with  a  superadded  direction  that  it  was  to  l)e  in  trust 
till  he  should  come  of  age.  Atkinson  v.  Paice,  1  B.  C.  C.  91 ; 
Hale  V.  Beck,  2  Ed.  229;  see  Tanaleij  v.  Rorh,  3  Dr.  720. 

In  others  an  absolute  interest  has  been  imi>lied  from  a 
direction  that  the  trust  is  to  cease  at  twenty-one,  or  from  a 
reference  to  the  trustees  as  trustees  for  the  legatees.  Peat 
v.  Powell,  Amb.  387 ;  1  Ed.  479 ;  JVilks  v.  Williams,  2 
J.  &  H.  125. 

Or,  again,  an  absolute  interest  has  been  given  because  the 
trustees  are  directed  to  apply  not  only  the  interest  but  the 
produce  till  the  legatees  attain  twenty-one.  Xewland  v. 
Sheppard,  2  P.  W.  194. 

3.  But  the  implication  will  be  rebutted  if  there  are  circum- 
stances tending  to  show  that  the  person  to  take  till  twenty -one 
is  not  to  take  an  absolute  interest  if  he  sur\dv6s  twenty-one  ; 
if,  for  instance,  the  gift  is  to  the  wife  for  her  and  her  son's 
support  till  the  son  attains  twenty-one,  and  if  he  dies  under 
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twenty-one,  to  the  wife  for  life,  and  then  over.     In  this  case    Chap.  XLVI. 
the  son  did  not  take  the  whole  interest  till  twenty-one,  and  it 
could  therefore  hardly  be  implied  that  he  was  to  take  the 
i^hole  after  that  age  to  the  exclusion  of  his  mother.    Fitzhenry 
V.  Bonner,  2  Dr.  86. 

4.  No  implication  in  favour  of  children  arises  upon   an  NoimpUca- 
absolute    gift  of  personalty  to  A.   and  if  he   dies  without  of  children 
children  over,  or  upon  a  gift  to  several  as  tenants  in  common  J^Tiw-^'^^ 
and  if  any  die  without  issue  their  shares  to  those  then  living  lately,  and  if . 

he  dies  witn- 

or  their  children.     Addison  v.  Biisk,  14  B.  459 ;  2  D.  M.  »fe  G.  out  children  "" 
810,  sub  nom.  Lee  v.  Btisk ;  Cooper  v.  Pitcher,  4  Ha.  485 ; 
16  L.  J.  Ch.  24  ;    Bowling  v.  Dotvling,  L.  R.  1  Eq.  442  ;  ib.  1 
Ch.  612. 

But  where  there  was  a  gift  of  a  share  of  residue  to  A. 
followed  by  an  accruer  clause  on  his  death  before  the  testator 
"without  leaving  any  children  lawfully  to  inherit,"  a  gift  to 
children  was  implied.      M^Clean  v.  Simpson,  19  L.  E.  Ir.  528. 

5.  Nor  does  any  implication  in  favour  of  children  arise  if  aift  to  a.  for 
the  gift  is  to  A.  for  life  and  if  he  dies  without  children  over.  ^^^  tuhout* 
Greene  v.  Ward,  1  Euss.  262  ;  Ranelagh  v.  Ranelagh,  12  B.  c»»iWren  oirer* 
200  ;  Sparks  v.  Restal,  24  B.  218  ;    Neighbour  v.  Thurloiv,  28 

B.  38 ;  Re  Haiftim's  Trusts,  4  N.  E.  54  ;  Seymour  v.  Kilhee,  8 
L.  E.  Ir.  88  ;  In  re  Raulins'  Trusts,  45  Ch.  D.  299  ;  S,,.C. 
Scale  V.  Rawlins,  (1892)  A.  C-  842.  Ex  parte  Rogers,  2  Mad. 
449,  probably  went  too  far. 

So  in  the  case  of  real  estate,  a  gift  over  in  default  of  issue 
of  A.  following  limitations  to  A.  for  life  with  remainder  to  his 
first  son  for  life,  with  remainder  to  the  first  son  of  the  first  son 
in  tail,  with  remainder  to  every  other  son  of  A.  successively 
for  like  interests,  will  not  give  the  second  and  other  sons  of 
the  first  son  of  A.  estates  by  purchase.  Monifpenny  v.  Deringy 
7  Ha.  568. 

6.  But  though  after  a  gift  to  A.  for  life  the  mere  gift  over 
in  default  of  children  will  not  be  sufficient  to  give  the  children 
any  interest  by  implication,  there  may  be  circumstances  to 
fortify  the  argument  based  upon  the  gift  over,  so  as  to  give 
the  children  an  interest.  For  instance,  where  the  gift  over 
was  not  merely  on  the  death  of  the  tenant  for  life  without 


648 


IMPLICATION. 


Chap.  XLVI. 


Gift  to  A.  to 
dispose  of 
among  a 
certain  class 
i^t  his  death. 


Bare  power  to 
appoint  to^. 


Wide  discre- 
tion not 
exercised. 


Life  interest 
with  power 
to  appoint. 


isBue  bat  also  upon  his  leaviug  issue  and  such  issue  dying 
under  twenty-one,  the  latter  gift  over  was  a  strong  indication 
of  an  intention  that  the  issue  were  to  take.  Kinsella  v. 
Caffray,  11  Ir.  Ch.  154  ;  Cliamp  v.  Cliamp,  80  L.  E.  Ii*.  72. 

7.  Possibly  where  there  is  a  gift  to  A.  to  dispose  of  among  a 
certain  class  by  deed  or  will,  a  life  interest  would  be  implied 
in  A.  Acheson  v.  FaiVy  8  D.  &  War.  627.  See  Willianis  v. 
Robej-ts,  27  L.  J.  Ch.  177 ;  4  Jur.  N.  S.  18. 

8.  A  bare  power  to  appoint  a  sum  of  money  to  a  particular 
person  will  not  give  that  person  any  interest  if  the  power  is  not 
exercised.  Bail  v.  Vardy,  1  Yes.  Jun.  270 ;  see  TweeddU  v. 
Tweedale,  7  Ch.  D.  688. 

If  a  wide  discretion  is  given  to  trustees  to  apply  a  fund  in 
the  maintenance  of  a  son  or  in  augmentation  of  the  shares  of 
the  other  children,  there  is  no  implied  gift  if  the  trustees  refuse 
to  exercise  their  discretion.     lie  Eddowes,  1  Dr.  &  Sm.  895. 

Where  there  is  a  life  interest  with  a  power  to  the  life  tenant 
to  appoint  to  his  children  but  no  gift  to  the  children,  and  no 
gift  over  in  default  of  appointment,  the  children  will  take 
nothing  in  default  of  appointment  (a),  unless  an  intention  can 
be  gathered  that  the  power  is  in  the  nature  of  a  trust  which  the 
donee  is  bound  to  exercise  (h).  Healy  v.  Donnei-y,  8  Ir.  C.  L. 
218 ;  In  re  Weekes'  Settlement,  (1897)  1  Ch.  289 ;  Carherry  v. 
McCarthy,  7  L.  E.  Ir.  828;  hire  Hall;  Slieil  v.  Clark,  (1899) 
1  Ir.  808  (a);  Witts  v.  Boddington,  8  B.  C.  C.  95;  Forbes  v. 
Ball,  8  Mer.  437;  Birch  v.  Wade,  8  V.  &  B.  198;  Re  White's 
Trusts,  Joh.  656 ;  Salnshury  v.  Denton,  8  K.  &  J.  529  ;  //*  re 
Patterson ;  Dunlop  v.  Greer,  (1899)  1  Ir.  824 ;  see  Ahearne  v. 
Aherne,  9  L.  E.  Ir.  144  {b). 

If  the  gift  can  be  construed  as  a  gift  to  the  children  with,  a 
power  of  selection  in  the  tenant  for  life  which  is  not  exercised 
the  gift  to  the  children  will  take  effect.  This  construction  has 
been  adopted  in  several  cases  where  the  provision  was  for  such 
children  as  the  tenant  for  life  or  as  trustees  should  appoint. 
Brown  v.  Higgs,  4  Yes.  708 ;  5  Yes.  495 ;  8  Yes.  561 ;  Bnrrough 
V.  Philcox,  5  M.  &  Cr.  78  ;  Re  Caplin's  WiU,  2  Dr.  &  Sm.  527 ; 
Re  White's  Trnsts,  Joh.  656 ;  Carthew  v.  Enraght,  20  W.  E. 
748  ;  In  re  Brierley ;  Brierley  v.  Brierley,  48  W.  B.  56. 
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A  gift  over  in  default  of  objects  of  the  power  is  a  strong    Ch»P-  XLVI. 
indication  that  the  property  was  not  to  go  over  if  there  were 
Any  objects  of  the  power.     Butler  v.  Gray,  5  Ch.  26. 

If  there  is  a  gift  over  in  default  of  appointment  there  can  be 
no  implication  in  favour  of  the  objects  of  the  power.  Pattison 
V.  Pattison,  19  B.  638;  Richardson  v.  Harrison^  16  Q.  B.  1). 
-86,  disapproving  In  re  Jefery's  Trusts,  14  Eq.  136;  lie 
Sproffttr ;  Miley  v.  Cape,  43  L.  T.  236;  In  re  Lyons  <(!• 
CarroWs  Contract,  (1896)  1  Ir.  383. 

Implication  of  Cross-Bemainders. 

1.  If  there  is  a  devise  of  lands  to  two  or  more  as  tenants  in  Cvosa- 
•common  and  the  heirs  of  their  bodies  respectively,  followed  by  ^^l^  ^^ 
a  gift  over  in  default  of  such  issue,  the  gift  over  takes  effect  devise  to 

Mcver&i  ID 

only  in  default  of  all  such  issue  as  would  take  under  the  ante-  tail,  with  gift 

,,,...,.  1  ^1         #  -J  •        T    J    over  in  default 

-cedent  umitations,  and  therefore  cross-remainders  are  implied  of  iB8ne  to 
between  the  tenants  in  tail.     Doe  d.  Goryes  v.  Webb,  1  Taunt.  **J^^?n*^r 
•234 ;   Powell  v.  ILucelh,  L.  E.  3  Q.  B.  655 ;   Hanmiford  v.  HmitationB. 
Hannaford,  L.  E.  7  Q.  B.  116.     See  Askew  v.  Askew,  57  L.  J. 
•Ch.  629  ;  58  L.  T.  472 ;  36  W.  R.  620. 

And  if  the  gift  over  is  limited  not  expressly  in  default  of  Where  the 
issue,  but  as  a  remainder,  the  same  result  follows.     Doe  d.  limited  aa  a 
Burden  v.  Burville,  2  East,  47,  n.  ?J!^^t' "' 

The  word  reversion  would  probably  now  be  held  to  have  the 
same  force,  notwithstanding  Pery  v.  White,  Cowp.  777. 

The  arguments  against  the  implication  of  cross-remainders 
founded  upon  the  number  of  the  devisees  and  such  words  as 
severally  or  respectively,  or  the  fact  that  the  whole  is  not 
•expressly  given  over  cannot  now  l)e  considered  as  having  any 

weight.  G^ift  OTer  ill 

2.  The  result  will  be  the  same  if  the  gift  over  is  in  default  ?«^»"}!  ?*'    ^ 

^  iHBue  living  at 

of  issue  to  take  under  the  preceding  limitations,  living  at  the  deaths  of 

•death  of  their  parents.     Maden  v.  Taylor,  45  L.  J.  Ch.  569.  ^.    ,    ' 

8.  It  has  been  said  that  if  cross-remainders  are  provided  limitation 

between  certain  objects  in  certain  events,  the  implication  of  remainders  in 

■cross-remainders  between  those  objects  in  different  events  does  p^JJ^J the* 

riot  arise ;  so  that,  for  instance,  if  cross-remainders  are  provided  implication 

ofcroBS- 

Jbetween  the  children  of  separate  families  among  themselves,  remainders. 
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cross-remainders  would  not  be  implied  between  the  children  of 
one  family  and  those  of  the  other.  Cloche's  Cane  (Dyer,  380), 
however,  which  is  usually  cited  on  this  point,  is  no  authority 
for  any  such  proposition.  All  that  case  decides  is,  that  cross- 
remainders  cannot  be  implied  in  the  face  of  an  express  limita- 
tion over  in  a  certain  event  with  which  such  an  implication 
would  be  inconsistent.  See  the  remarks  by  Turner,  L.J.,  in 
Atkinson  v.  Barton,  3  D.  F.  kZ.  339.  And  the  decision  in 
Rabheth  v.  Squire,  19  B.  77 ;  4  De  G.  &  J.  406,  was  based  on 
totally  different  grounds.  The  true  rule  is  laid  down  by  Turner, 
L.J.:  '^  Gross-remainders  are  to  be  implied  or  not  according 
to  the  intention.  The  circumstance  of  remainders  having  been 
created  between  the  parties  in  particular  events  is  a  circum- 
stance to  be  weighed  in  determining  the  intention,  but  is  not 
decisive  upon  it."  Atkinson  v.  Barton,  3  D.  F.  &  J.  339* 
(reversed  on  appeal,  but  on  different  grounds,  10  H.  L.  313) ; 
see,  too,  Vanderplank  v.  Kimj,  3  Ha.  1 ;  Re  Ridije's  Trusts,  7 
Ch.  665;  In  re  Hudson  ;  Hudson  v.  Hudmn,  20  Ch.  D.  406. 
(where  the  rules  deducible  from  the  cases  are  stated);-  Re 
Rabbins ;  Gill  v.  Worrall,  79  L.  T.  313. 

4.  Cross-remainders  will  be  implied  even  though,  as  the 
result  of  legal  rules  and  not  of  the  testator^s  intention,  the 
class  of  persons  between  whom  they  are  implied  take  different 
interests ;  if,  for  instance,  some  are  tenants  in  tail,  others  only 
tenants  for  life,  with  remainders  to  their  children  in  taiL 
Vanderplank  v.  King,  3  Ha.  1. 

5.  Gross-remainders  will  be  implied  in   a  devise  to  the 
children  of  A.,  which  carries  to  them  only  a  life  estate,  with  a 
gift  over  for  want  of  such  issue  of  A.     Ashley  v.  Ashley,  6- 
Sim.  358. 

6.  And  where  realty  or  personalty  is  given  to  several  persons 
as  tenants  in  common  for  life  with  remainders  to  their  issue,, 
followed  by  a  gift  over  if  all  should  die  without  leaving  issue^ 
cross-limitations  between  the  first  takers  and  their  families 
will  be  implied.  Re  Ridge's  Trusts,  7  Gh.  665 ;  Re  Clark,  11 
W.  E.  871 ;  see,  too,  Coates  v.  Hart,  3  D.  J.  &  S.  504. 

7.  But  cross-limitations  will  not  be  implied  so  as  to  divest 
vested  interests.    The  implication  arises  from  the  presumption 
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against  intestacy,  but  where  there  are  vested  interests  there    ^'^P-  XLVI. 
can  be  no  intestacy.     See  Rahhcth  v.  Squire,  19  B.  70;   4  will  not  be 
De  G.  .t  J.  406;  Re  Clark,  11  W.  R.  871;  Sntton  v.  Sutton,  '^^tZt 
30  L.  E.  Ir.  251.  T^^^ 

interests. 

Upon  the  same  principle,  when  the  testator  has  disposed  of 
his  whole  interest  in  realty  or  personalty ;  if,  for  instance, 
absolute  vested  interests  have  been  given  to  several  as  tenants 
in  common,  with  a  gift  over  upon  the  death  of  all  in  certain 
events  ;  cross-limitations  cannot  be  implied  between  them,  as 
there  can  be  no  intestacy,  and  cross-limitations  would  divest 
vested  interests.  Skey  v.  Barnes,  3  Mer.  334;  Bromhead  \. 
Hunt,  2  J.  &  W.  459 ;  Baxter  v.  Losh,  14  B.  612 ;  Beaver  v. 
Xowell,  25  B.  551. 

8.  If,  however,  the  interests  are  not  vested,  but  contingent  (Jift'over  of 
with  a  gift  over  upon  the  death  of  all  before  the  interests  vest,  Sterefte^if  all 
the  argument  against  an  intestacy  applies,  and  no  argument  JjJ®  b^foJTtiie 
can  be  raised  against  cross-limitations  on  the  ground  that  they  ^">®.  ^^ 
would  divest  vested  gifts,  and  therefore  in  all  probability  cross- 
limitations  would  be  implied.     Mackell  v.  Winter,  3  Yes.  236, 
536  ;  Svott  V.  Barf/eman,  2  P.  W.  68 :  2  Eq.  Ab.  542 ;  Graren 
V.  IVatern,  10  Ir.  Eq.  234. 

There  are  no  grounds  for  supposing  Scott  v.  Barf/eman  to 
be  overruled.  The  point  in  Beanman  v.  Scott,  2  Ba.  &  Be.  406, 
was  totally  different.  It  was  whether  benefit  of  survivorship 
would  be  implied  between  tenants  in  common  taking  vested 
interests,  and  the  incidental  remarks  of  Lord  Manners  cannot 
be  considered  as  overruling  a  case  expressly  approved  by  Lord 
St.  Leonards  in  Vize  v.  Stoney,  1  Dr.  it  War.  348,  and  followed 
in  Graven  v.  Waters, 

As  to  the  circumstances  under  which  cross-remainders  apply 
to  an  accruer  clause,  see  Sutton  v.  Sutton,  30  L.  R.  Ir.  251. 

Implication  by  Recital. 

1.  A  recital,  that  a  person  is  entitled  under  another  instru-  a  recital  that 
ment,  when  he  is  not  in  fact  entitled,  does  not  in  general  eutiti^under 
amount  to  a  gift  by  the  instrument  which  contains  the  recital,  another 

,^        inBtrument. 

Wright  v.  Wyvell,  2  Vent.  56 ;  Harris  v.  Harris,  I.  R.  3  Eq. 
610;    Circuitt  v.   Pern/,   23   B.   275;    Be   Bafjot ;   Paton  v. 
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Ormerod,  (1898)  3  Ch.  348 ;  Haraty  v.  CtirtU,  (1895)  1  Ir, 
23;  not  following  Hall  v-  Lietch,  9  Eq.  376, 

2.  It  has  been  said  that  a  recital  in  the  will  itself  of  a  gift 
as  made  by  the  will,  when  in  fact  it  contains  no  such  gift,  is 
"  conclusive  evidence  of  an  intention  to  give  by  the  will,"  and 
amounts  to  a  gift.  See  Adamn  v.  Adumsy  1  Ha.  540 ;  and  per 
Lord  Brougham,  *'  If  a  man  says  '  I  have  in  the  first  part  of  my 
will  given  such  an  estate  to  A.,'  A.  shall  have  that  estate 
though  the  gift  is  not  contained  in  the  first  part  of  the  will/* 
3  CI.  &  ¥.  p.  572. 

There  appears  to  be  no  decision  in  support  of  this  doctrine. 
It  must  be  a  question  of  construction  in  each  case  whether 
the  mention  of  the  supposed  gift  itself  amounts  to  a  gift 
or  not. 

3.  A  reference  by  codicil  to  something  as  given  by  the  will 
which  is  not  in  fact  given,  when  there  is  something  else  given 
to  which  the  codicil  is  an  incorrect  reference,  or  an  inaccurate 
recital  of  a  gift  by  will,  for  instance,  a  recital  of  what  was  a 
life  interest  as  if  it  were  an  estate  tail,  will  not  affect  the  wuU 
or  amount  to  a  gift.  Sken-ait  v.  Oakhi/,  7  T.  R.  492 ;  Smith 
V.  Fitzgerald,  3  V.  ife  B.  2 ;  CV>%  v.  MilUngton,  88  L.  J.  C.  P. 
873  ;  Iti'  Arnold's  Estate,  88  B.  163  ;  Mackenzie  v.  Briulbun/, 
85  B.  617  ;  Xiujent  v.  Niufent,  I.  R.  8  Eq.  78. 

Btill  less  can  a  gift  be  implied  from  a  recital  when  the  effect 
of  such  implication  would  be  to  cut  down  a  prior  express  gift 
as  from  a  recital  of  a  gift  to  B.  for  life  with  remainder  to  his 
children,  when  the  prior  gift  was  to  the  children  immediately. 
lie  Smith,  2  J.  &  H.  694. 

A  devise  of  land  subject  to  the  widow's  dower  does  not  give 
the  widow  a  right  to  dower  which  she  had  not  before.  Adams 
V.  Adams,  1  Ha.  587. 

4.  A  simple  gift  to  a  legatee  of  A.,  in  addition  to  B.,  would 
no  doubt  pass  both  A.  and  B.  This  is  not  a  case  of  implication 
at  all. 

Thus,  a  gift  by  a  testatrix  to  a  legatee  of  3001. ,  **  in  addition 
to  the  sums  owing  to  her  from  my  late  husband's  estate,** 
where  the  testatrix  was  her  husband's  executrix  and  residuary 
legatee,  was  held  to  be  a  gift  of  two  sums  of  500/.,  for  which  the 
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husband  had  given  the  legatee  promissory  notes  without    Chap.  XLVi. 
consideration,  as  well  as  of  the  300/.      In  re  Howe ;  Pihe  v. 
Hamlyn,  (1898)  1  Ch-  153. 

But  a  gift  by  codicil  of  A.,  in  addition  to  B.,  which  the 
testator  goes  on  to  say  he  has  already  given  by  his  will,  when 
he  has  not  in  fact  given  it,  stands  on  a  different  footing.  The 
words  "  in  addition  to  "  are  not  intended  to  operate  by  way  of 
gift,  as  the  testator  thinks  that  he  has  already  given  B.  The 
point  appears  not  to  have  arisen  in  this  simple  form. 

In  Fairer  v.  Si,  Catharine's  (W/.,  16  Eq.  19,  the  testator  by 
codicil  confirmed  a  supposed  gift  by  will  and  gave  a  sum  in 
addition,  and  it  was  held  the  College  took  both. 

In  Jordan  v.  Fartescue,  10  B.  259,  a  gift  by  a  third  codicil  of 
"  5001.  in  addition  to  1,500/.  before  bequeathed,"  where  500Z. 
had  been  given  by  the  will  and  500/.  by  a  first  codicil,  was 
held  to  be  a  gift  of  2,000/.  in  all.  This  was  a  strong  case,  as 
the  reference  to  the  1,500/.  might  very  well  have  been  con- 
sidered a  mere  mistaken  reference  to  the  sums  already  given. 

In  Morgan  v.  Middleinass,  35  B.  278,  a  testator  gave  his 
wdfe  500/.,  and  by  a  codicil  gave  her  a  **  further  sum  not 
exceeding  800/.,  making  altogether  a  legacy  of  1,000/.  given 
to  her  by  my  will  and  the  codicil,"  and  it  was  held  that  there 
was  a  miscalculation  only,  and  that  the  widow  could  take  only 
the  500/.  and  300/. 

The  result  appears  to  be  that  a  gift  in  addition  to  a  gift 
supposed  to  have  been  already  given  will  not  amount  to  a 
gift  of  the  sums  supposed  to  have  been  given  unless  there  is  a 
context  to  assist  the  gift. 

5.  Conversely,  a  gift  made  upon  a  mistaken  supposition  of  Gift  made 
fact  cannot  be  cut  down  or  altered  to  suit  the  supposed  facts,  of  facts. 
WeHtcott  V,  Cidlifoi^d,  3  Ha.  265  ;  Ives  v.  Dodgson,  9  Eq.  401. 
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HeYocation 
before  the 
Wills  Act. 


-ciiap.  XLvn.       Prior  to  the  Wills  Act  a  devise  was  revoked  if  the  testator 

afterwards  made  a  conveyance  of  the  land  for  any  purpose 
<except  a  mortgage),  though  the  conveyance  was  only  of  the 
legal  estate.  Lord  Lincoln's  Case,  Show.  P.  C.  154 ;  1  Eq.  Ab. 
411,  pi.  1 ;  1  Jarm.,  4th  ed.  147  ;  5th  ed.  128. 

Partition  was  no  exception  to  the  general  rule  where  a 
conveyance  was  made  to  a  trustee  to  divide,  though,  if  the 
partition  was  effected  by  a  mere  release  to  uses,  there  was  no 
revocation.     Grant  v.  Brid^er^  L.  R.  8  Eq.  847. 

And  a  devise  of  land  contracted  to  be  purchased  was  revoked 
if  the  testator  took  a  conveyance  of  the  land  to  dower  uses. 
Rawlins  v.  Burgess,  2  V.  &  B.  882;  Plowden  v.  Hj/ie, 
2  D.  M.  &  G.  687 ;  Jacob  v.  Jacob,  78  L.  T.  451,  826 ;  82 
L.  T.  270. 

Now,  by  sect.  28  of  the  Wills  Act,  it  is  provided  that  no 
conveyance  or  other  act  made  or  done  subsequently  to  the 
execution  of  a  will  of  or  relating  to  any  real  or  personal  estate 
therein  comprised,  except  an  act  by  which  such  will  shall  be 
revoked  as  aforesaid,  shall  prevent  the  operation  of  the  will 
with  respect  to  such  estate  or  interest  in  such  real  or  personal 
estate,  as  the  testator  shall  have  power  to  dispose  of  by  will  at 
the  time  of  his  death. 

This  section  applies  to  cases  in  which  a  gift  would  have  been 
formerly  revoked  by  alteration  of  estate,  but  not  to  cases  of 
ademption.  Moor  v.  Raisbeck,  12  Sim.  128 ;  Ford  v.  De 
Pontes,  80  B.  572. 

Sect.  19  of  the  Wills  Act  provides  that  no  will  shall  be 


Effeet  of  s.  23 
of  Wills  Act. 


The  sectiou 
does  not 
apply  to  cases 
of  ademption. 
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revoked  by  any  presumption  of  an  intention  on  the  ground  of  Chap.  XLvn. 
an  alteration  of  circumstances. 

Therefore,  where  a  will  disposed  of  a  fund  which  the  testator 
afterwards  disposed  of  by  a  deed  in  such  a  way  that  the  latter 
disposition  was  void  as  to  one-fifth,  that  fifth  passed  under  the 
will.     In  re  WeUs ;  Hardisty  v.  Welh,  42  Ch.  D.  646. 

The  subject  of  revocation  of  testamentary  instruments  has 
been  treated  ante,  pp.  87 — 50.  The  cases  upon  revocation  as  a 
question  of  construction  are  so  special  that  they  are  of  little 
use  as  general  authorities,  and  hardly  admit  of  a  satisfactory 
classification. 

The  following  points  may,  however,  be  noticed  : — 

1.  To  cut  down  a  previous  gift  it  must  be  reasonably  clear  it  must  be 
that  it  was  meant  to  be  cut  down.     The  rule  is  not  that  Si^"ha/a 
the  words  of  revocation  must  be  as  clear  as  the  words  of  ^"e«*w      » 

meant  to  be 

original  gift.      See  Bandfield  v.   Randfield^   8  H,   L.   226 ;  revoked. 
Wallace  v.  Seymour^   20  W.  E.  634 ;   Beamish  v.  Beamish, 
1  L,  E.  Ir.  501, 

Where  a  testatrix  gave  a  watch  and  sum  of  money  to  A.,  and 
by  codicil,  after  reciting  the  gift  of  the  watch,  revoked  the  said 
legacy  and  declared  that  her  will  should  be  read  as  if  A.'s  name 
had  not  been  inserted  therein,  it  was  held  that  the  legacy  of 
money  was  not  revoked.  Be  Percival ;  Boote  v.  Diittoriy  59 
L.  T.  21. 

If  property  is  given  to  A.  for  life  with  remainder  for  her 
children,  and  by  a  codicil  all  gifts  in  favour  of  A.  are  revoked, 
the  remainder  to  the  children  remains.  Green  v.  Tribe,  27 
W.  E.  89  ;  47  L.  J.  Ch.  788. 

•  But  if  the  original  gift  is  to  A.,  followed  by  a  direction  to 
Settle  it,  the  gift  "  to  or  in  favour  "  of  A.  is  revoked.  Tabor 
V.  Prentice,  32  W.  E,  872. 

Where  property  is  given  to  A.  for  life  with  remainders  over 
and  the  gift  to  A.  only  is  revoked,  but  the  property  is  given 
absolutely  to  B.,  the  whole  original  gift  is  revoked.  Murray  v. 
Johnstone,  8  D.  &  War,  143 ;  Fry  v.  Fry,  9  Jur.  894 ;  see  WeUs 
V.  WeUs,  2  W.  E.  6 ;  17  Jur.  1020 ;  Hargreaves  v.  Pennington, 
12  W.  E,  1047. 

So,  where  there  is  a  gift  to  A.  with  executory  limitations 
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Chap.  XLvn.  over,  and  the  trusts  of  the  will  as  regards  the  gift  to  A.  are 

revoked,  the  gifts  over  are  revoked  as  well.  Boulcott  v.  Botdcott, 
2  Dr.  26. 

Where  an  estate  was  de\'ised  by  the  will  for  life  with 
remainder,  and  by  a  codicil  the  testator  directed  the  estate  to 
be  sold,  bat  no  directions  were  given  as  to  the  proceeds  of 
sale,  it  was  held  that  such  proceeds  must  be  held  on  the  same 
trusts  as  the  land.  Re  Chifferiel ;  Chijferi^l  v.  Watsati,  78  L.  T.  53. 

A  revocation  of  all  devises  and  bequests  in  favour  of  A. 
revokes  a  special  power  of  appointment  by  will  given  to  A. 
In  re  Brongh ;  Carrey  v.  Brotuih,  88  Ch.  D.  456. 

Where,  under  a  special  power  to  appoint  to  her  children, 
a  testatrix  appointed  to  them  and,  upon  the  death  of  one  of 
them,  she  appointed  her  share  to  her  children,  it  was  held 
*  that  the  appointment  by  the  will  was  not  revoked   by  the 

limited  appointment  by  the  codicil.  Dugiiid  v.  Fraser^  81 
Ch.  T>.  449. 

2.  The  dispositions  of  the  will  will  not  be  disturbed  more 
than  is  necessary  to  give  effect  to  a  revocation  by  codicil. 

WheriB  there  was  a  gift  to  a  daughter  for  life  and  then  to 
her  children,  and  by  codicil  the  testator  expressed  a  wish  that 
his  daughter  should  not  marry,  and  in  case  of  her  marriage  or 
death  gave  the  property  over,  it  was  held  that  the  gift  over 
was  intended  to  take  effect  upon  marriage  or  death,  whichever 
first  happened,  and  that  as  the  gift  over  on  marriage  was 
invalid  and  the  daughter  had  married  and  left  children,  the 
gift  over  could  not  take  effect,  and  the  children  took.  Minity 
V.  Beniwhhon,  (1895)  1  Ch.  449. 

'Where  annuities  were  given  to  certain  persons  and  then  to 
their  children,  and  by  codicil  smaller  annuities  were  substituted 
for  the  annuities  given  to  those  persons,  there  being  no 
reference  to  the  children,  it  was  held  that  the  smaller  annuities 
were  substituted  as  regards  the  children  as  well.  In  re  Frenie's 
Contract,  (1895)  2  Ch.  778. 

Where  a  legacy  is  charged  on  real  and  personal  estate  and 
the' charge  on  the  personal  estate  is  revoked  by  a  codicil,  the 
charge  on  the  realty  remains.  Kermode  v.  Macdonald,  8  Ch. 
585 ;  Leese  v.  Knight,  12  W.  E.  1097. 
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Where  a  legacy  is  charged  on  two  funds,  one  of  which  is  ^'^^P-  XLVii. 
afterwards  by  a  codicil  given  free  from  the  charge,  the  charge 
remains  on  the  other  fmid  and  does  not  abate  in  the  proportion 
of  the  two  funds.     Tatlock  v.  Jenkins,  Kay,  654. 

So,  too,  when  land  is  given  subject  to  a  charge  to  A.,  and 
the  devise  is  afterwards  revoked,  the  charge  remains. 
Beckett  V.  Harden,  4  Mau.  &  S.  1 ;    see  Grice  v.  FunnelL 

1  Sm.  &  G.  130. 

A  legacy  which  is  revoked  is  not  set  up  again  because  the 
disposition  in  favour  of  which  the  revocation  is  made  is  incom- 
plete or  incapable  of  taking  efifect.  Tujrper  v.  Tnpper,  1  K.  &  J. 
665 ;  Nerill  v.  Boddam,  28  B.  554 ;  Quinn  v,  Butler,  6  Eq. 
225 ;  see  Onions  v.  Tyrer,  1  P.  W.  348 ;  2  Vern.  742 ;  Baker 
V.  Stin-y,  28  W.  R.  147  ;  see  ante,  p.  42. 

Where  personalty  is  directed  to  go  upon  the  same  trusts  as  Penonaitj 
realty,  and  the  .trusts  of  the  realty  are  afterwards  revoked  or  trasL  of 
altered,  then,  if  an  intention  can  be  gathered  from  the  will  and  J^e^rcToked' 
codicil  to  keep  the  two  classes  of  property  united,  the  limitations 
of  the  personalty  will  follow  the  altered  limitations  of  the 
realty.     Lord  Carrington  v.  Payne,  5  Ves.  404  ;  In  re  Tmcry's 
Settled  Estate ;  Dallas  v.  Tonry,  41  Ch.  D.  64 ;  see  Re  Gibson, 

2  J.  &  H.  656. 

But  if  no  such  intention  appears,  the  original  gift  of  the 
personalty  remains.  Lord  BeanHerk  v.  Mead,  2  Atk,  167 ; 
Darley  v.  Langworthy,  3  B.  P.  C.  859 ;  Agnew  v.  Pojje, 
1  De  G.  &  J.  49 ;  Martineau  v.  Briggs,  23  W.  R.  889 ;  Bridges 
V.  Strachan,  26  W.  R-  691. 

The  same  principle  applies  if  a  legacy  is  given  to  a  person  to 
be  ascertained  by  reference  to  trusts  which  are  subsequently 
altered.     In  re  Toivry's  Settled  Estate,  sitpra. 

But  if  the  gift  is  of  money  to  be  laid  out  in  repairing 
certain  premises  and  the  surplus  is  given  to  the  same  persons 
to  whom  the  premises  are  devised  and  this  latter  devise  is 
revoked,  the  gift  of  personalty  also  fails.  Whiteivay  v.  Fisher, 
9  W.  R.  488. 

8.  Where  there  is  a  gift  by  will,  and  the  testator  by  a  wiftbj 

codicil 

codicil  makes  a  disposition  in  favour  of  the  legatee  which  is  "instead of" 
expressed  to  be  "instead  of"  the  disposition  by  the  will,  8^^**^^'"- 

T.W.  V    V 
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Erroneous 
recital  will 
not  revoke  a 
gift. 


Chap.  ZLvn.  the  effect  may  be  to  substitute  the  disposition  by  the  codicil 

^  entirely  for  the  will,  so  as  in  effect  to  revoke  the  gift  by  the 

will  or  to  leave  the  gift  by  the  will  unaffected,  except  so  far  as 

it  is  inconsistent  with  the  codicil.   Doe  v.  Marchant,  6  Man.  & 

G.  813 ;  In  re  Wilcock ;  Kay  v.  Deichirst,  (1898)  1  Ch.  95. 

4.  A  gift  by  will  is  not  revoked  by  an  erroneous  recital  of  it 
by  a  codicil.  Vaugkan  v.  Foakes,  1  Kee.  58 ;  Re  Smithy  2 
J.  &  H.  594 ;  Mann  v.  FuUer,  Kay,  624 ;  Van  Grutten  v. 
FoxwelU  (1897)  A.  C.  658. 

But  an  erroneous  recital  of  a  gift  does  not  prevent  the 
revocation  of  the  gift  if  the  subsequent  dispositions  are 
inconsistent  with  it.  Re  MargiUon ;  Haggard  v.  Haggard^ 
80  W.  E.  920 ;  81  ih.  257. 

5.  An  alteration  in  or  addition  to  a  gift  in  a  will  expressed 
to  be  made  upon  an  assumption  of  fact,  which  turns  out  to  be 
erroneous,  does  not  take  effect.  Campbell  v.,  French,  8  Ves. 
821 ;  Doe  d.  Evans  v.  Evans,  2  Per.  &  D.  378 ;  10  Ad.  &  E. 
228  ;  Barclay  v.  Maskelyne,  Johns.  124. 

But  if  the  alteration  or  addition  is  made  because  the  testator 
is  doubtful  whether  some  fact  is  true  or  not,  the  alteration 
takes  effect.  A.-G.  v.  Llayd,  8  Atk.  552;  1  Ves.  Sen.  82; 
A.'G.  V.   Ward,  8  Ves.  327. 

The  distinction  seems  to  be  not  between  the  fact  and  the 
testator's  belief  in  the  fact,  but  between  a  fact  and  a  possibility 
which  the  testator  is  unable  to  verify,  and  therefore  an 
additional  gift  founded  upon  an  erroneous  belief  would  fall 
under  the  former  head.     Thomas  v.  Howell,  18  Eq.  198. 


Alteration 
owing  to  an 
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Inconsistency. 

When  two  clauses  in  a  will  are  absolutely  irreconcilable 
the  later  one  is  to  be  preferred.  Crone  v.  Odell,  1  Ba.  &  B. 
449 ;  8  Dow,  61 ;  Ulrich  v.  Lichfield,  2  Atk.  372 ;  MorraU  v. 
Sutton,  1  Ph.  538 ;  Paice  v.  Archbishop  of  Canterbury,  14 
Ves.  866. 

But  where  the  testator,  using  a  printed  form  of  will,  made 
two  residuary  gifts,  it  was  held  that  the  first,  which  was  in  his 
writing,  prevailed.  Re  Spencer ;  Hart  v.  Mansion,  54  L.  T. 
597  ;  34  W.  E.  527. 
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If  possible  the  Court  will  reconcile  two  dispositions  apparently  Chap.  XLvn. 
inconsistent.     See  Kerr  v.  Bawness  Clinton,  8  Eq.  462 ;  In  re 
Bifwater ;  Bifwater  v.  Clarke,  18  Ch.  D.  17. 

Thas,  if  the  same  property  is  given  to  two  persons  in  fee  in  Gift  of  the 
two  different  parts  of  the  will,  they  will  take  as  joint  tenants,  totwo^'^^  "^ 
Paramour  v.  Yardley,  Plow.  451 ;  Bennett's  Case,  Cro.  Eliz.  9  ;  P®"**^"- 
see  Sherratt  v.  Bentley,  2  M.  &  K.  149,  162. 

This  does  not,  however,  apply  as  between  will  and  codicil. 
Re  Hovgh's  Estate,  15  Jur.  943  ;  20  L.  J.  Ch.  422 ;  Evans  v. 
Evans,  17  Sim.  107. 

So,  too,  if  land  is  given  to  one  person  without  and  to 
another  person  with  words  of  limitation^  the  latter  will  take 
A  fee  in  remainder,  (jfravenor  v.  Watkins,  L.  R.  6  C.  P.  500. 
Similarly,  where  immediate  interests  in  fee  and  in  tail  or  in 
-fee  and  for  life  are  given  in  the  same  lands,  the  devise  of 
the  fee  will  be  construed  as  a  remainder  whether  the  devise 
of  the  particular  estate  precedes  the  devise  of  the  fee  or  not. 
Wallop  V.  Derby,  Yelv.  209;  see  Conquest  v.  Conquest,  16 
W.  R.  453. 

In  cases  where  the  whole  personalty  is  given  to  a  person  Gift  of  the 
absolutely  and   then  there  is  a  gift  of  the  residue  at  her  whole  ertatc, 
decease,  the  earlier  gift  has  been  held  to  be  for  life  only,  ^^^^jf/i^the 
Sheiratt  v.  Bentley,  2  M.  ife  K.  149;    Re  Brook's  WiU,  18  same  will. 
W.  R.  573 ;    Hare  v.  Westropp,  9  W.  R.  689. 

And  the  same  construction  has  been  adopted  where  there 
were  no  words  referring  to  the  death  of  the  first  legatee, 
but  the  gift  was  to  her  children.  In  re  Bagshaw's  Trusts, 
i24  W.  R.  875  ;  25  W.  R.  659  ;  46  L.  J.  Ch.  567. 

So,  if  a  testator  gives   the  remainder  of  his  property  to  Gifts  of  the 
A.  and  makes  B.  his  residuary  legatee,  B.  will  take  only  ^\ema?mier 
lapsed  legacies.    Re  Jessop,  11  Ir.  Ch.  424 ;  Dawes  v.  Bennett,  j^.j^|^«  •»"»« 
80  B.  226  ;   Kilvington  v.  Parker,  21  W.  R.  121 ;   Bristowe 
V.  Masejield,  81'  W.  R.  88. 

But  a  residuary  gift  by  codicil  revokes  a  residuary  gift 
by  will.     Earl  of  Hardwicke  v.  Douylas,  7  C.  &  F.  795. 

Similarly,  where  a  gift  of  all   the  testator's  property  is  Gifts  of  all 

,  ,  .  .  .«  i.  •••i-  .  ^    1     i.i_    the  testator's 

followed  by  gifts  of  specific  portions  of_it_or  nee  versa,  both  proi)erty, 
gifts  may  take  effect.     Cuthbert  v.  Lempriere,  3  Mau.  &  S.  '^"''^^^  ^^ 

u  u  2 
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Chap.  XLVn.  158 ;  Doe  A.  Snapc  v.  Xeinle,  11 Q.  B.  466  ;  Blamire  v.  Geldart, 
16  Ves.  314;  In  re  Airowsmith's  Tnists,  8  W.  R.  555;  2 
D.  F.  &  J.  474 ;  Robertson  v.  Powell,  8  N.  R.  488. 

Where,  however,  all  the  testator's  personal  property  was 
given  to  the  widow  for  life,  subseqaent  legacies  were  held 
to  be  not  payable  till  after  her  death.  Burdett  v.  Young^ 
9  Mod,  98;  5  B.  P.  C.  54. 

As  between  a  will  and  codicil,  however,  the  argument  is 
much  stronger  in  favour  of  revocation.  At  any  rate,  where 
a  testator  by  his  will  distinguishes  between  specific  legacies 
and  residue  and  by  a  codicil  gives  all  his  personal  property^ 
the  codicil  revokes  the  specific  legacies  as  well  as  the 
residuary  gift.  Kermode  v.  Macdonald,  L.  E.  1  Eq.  457 ; 
8  Ch.  584. 
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CHAPTEE   XLVm. 

ALTEKING  WORDS UNCERTAINTY. 

Changing  Words. 

The  Court  will  change  a  word  when  it  appears  from  the        ciiap. 

context  of  the  will  that  the  word  was  incorrectly  employed !_ 

by  the  testator  in  place  of  some  other  word. 

Several  cases  in  which  ''  or  '*  has  been  changed  into 
''and,"  and  vice  versa,  have  already  been  mentioned  in  the 
discussion  of  the  construction  of  gifts  over.  It  remains  to 
mention  some  cases  in  which  a  similar  change  has  been 
made  in  direct  gifts. 

When   there  is  a  gift  to  a  person   upon  one  or  other  of  **0r"wiii 
two  events,   "  or "  will  not  be   read  "  and,"  as  the  result  changed  into 
would  be  to  make    the    conditions    cumulative    instead  of  "*5?/.'*'** 

condition 

alternative.     HawkswoHh  v.  Hawksicorth,  27  B.  1.  precedent. 

And  it  seems  in  a  condition  precedent  to  vesting  "nor"  "Nor "may 
will  mean  "  or  not,"  if  the  result  is  to  vest  the  gift  in  either  not/' 
of  two  events.     Mackenzie  v.  King,  12  Jur.  787 ;  17  L.  J. 
Ch.  448. 

On  the  other  hand,  in  some  cases  on  the  context  of  the  '*And** 
will,  "and"  has  been  read  "or,"  so  as  to  vest  a  gift  in  ^^S^^pon* 
alternative  in  lieu  of  cumulative  events.    Hawes  v.  Hawes,  t^e  context. 
1  Ves.  Sen.  18 ;  Ja^^kmm  v.  Jackson,  1  Ves.  Sen.  216 ;  Stapleton 
V.  Stapleton,  2  Sim.  N.  S.  212,  with  which  compare  Malm.es- 
hary   v.   Mabneshimj,   31   B.  407 ;    Maifnard  v.   Wiight,   26 
B.  285. 

Upon  the  same  principle. the  Court  has  changed  the  word  "Fourth" 
fourth  into  fifth,  where  it  was  clear  upon  the  construction  "pSSl""* 
of  the  whole  will  that  the  testator  intended  to  refer  to  the 
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ALTERING   WORDS UNCERTAINTY. 


Chap. 
XLVIII. 


Limitation  to 
the  second  and 
other  sons 
supplied. 


Limitation  to 
daughters 
supplied  in  a 
marriage 
settlement. 


fifth  and  not  to  the  fourth  schedule.  Hart  v.  Talk^  2 
D.  M.  &  G.  300.  See  Surtee»  v.  Hiypkinson,  4  Eq.  98; 
Smith  V.  Crahtree,  6  Ch.  D.  591;  In  re  Northen's  Estate- 
Salt  V.  Pym,  28  Ch.  D.  158. 

Supplying  Words. 

With  regard  to  supplying  words  in  a  will  the  rule  seems  to 
be  that  where  the  will  as  it  stands  is  clearly  inconsistent,  so 
that  the  choice  lies  between  rejecting  some  ix)rtion  of  it  or 
supplying  some  word,  while  at  the  same  time  the  latter  coarse 
will  make  the  will  consistent,  the  Court  will  be  justified  in 
making  the  necessary  addition.  See  Hope  v.  Potter,  3  K.  S:  J. 
206;  ///  re  Moron ij,  1  L.  R.  Jr.  483. 

Thus,  in  a  devise  to  A.  for  life,  remainder  '*  to  the  first  son 
of  A.  severally  and  successively  in  tail  male,"  the  devise  will 
be  construed  as  to  the  first  and  other  sons  of  A.  Parker  v. 
Tootal,  11  H.  L.  143.  See  Xeuhiirfih  v.  Xewburghy  Lord 
St.  Leonards'  Law  of  Property,  367. 

Under  a  bequest  in  trust  for  the  testator's  widow  for  her 
life  in  trust  for  his  children,  followed  by  powers  of  main- 
tenance and  advancement  after  the  widow's  death,  with  an 
ultimate  gift  over  after  her  death  in  default  of  children 
attaining  vested  interests,  the  Court  supplied  the  words  ''  and 
after  her  death"  after  the  words  **for  her  life."  Greenwood 
V.  Greemrood,  5  Ch.  D.  954. 

So,  too,  where  there  was  a  limitation  in  a  settlement  to  the 
children  of  the  marriage  who  being  a  son  or  sons  should  attain 
twenty-one  years ;  and  if  there  should  be  but  one  such  child, 
the  whole  to  be  in  trust  for  such  one  child,  his  or  her  executors 
and  administrators,  and  there  were  powers  of  applying  the 
presumptive  share  of  every  such  child  for  his  or  her  main- 
tenance until  his  or  her  share  should  become  vested,  the  Court 
held  daughters  to  be  included  in  the  gifts.  In  re  Daniels 
Settlement  Trusts,  1  Ch.  D.  375. 

So,  where  property  was  given  ujwn  trust  for  all  the  children 
of  A.  "  who  being  a  son  or  sons  shall  live  to  attain  twenty-one 
years  or  being  a  daughter  or  daughters  shall  marry  imder  that 
age,"  it  was  held  that  the  gift  to  daughters  vested  on  their 
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attaining  twenty-one.    Ee  Hunt;  Davies  v.  Hetherington,  62      -.^^ft. 
L,  T.  753.  


In  a  somewhat  similar  case,  where  there  were  limitations  to 
daughters  for  life  with  remainder  to  their  children,  and  the 
limitation  to  the  children  of  one  daughter  was  omitted,  it 
was  supplied  upon  the  general  intention  of  the  will.  In  re 
Redfern ;  Red/em  v.  Bryning,  6  Ch.  D.  188 ;  see  Re  Smith  ; 
Bashford  v.  Chaplin,  46  L.  T-  246;  Mellor  v.  Daintree, 
33  Ch.  D,  198. 

So  when  there  is  a  gift  to  A.  in  tail,  and  if  he  die  over,  the  The  words 

vr  1  fall  Aui* 

words   ** without  issue"  will  be  supplied  in  the  gift  over  to  iggue" sup- 
satisfy  the  implied  contingency.     Anon.,  1  And.  83.  SiTtodivMt 
And  in  a  similar  case,  where  there  were  devises  to  several  »  prior  estate 

tail. 

in  tail  and  the  interest  of  one  of  the  tenants  in  tail  was  given 
over  to  another,  "  if  he  died  living  Alice,"  the  w^ords  **  without 
issue"  were  suppUed,  there  being  a  gift  over  of  the  whole 
upon  death  of  all  the  tenants  in  tail  without  issue.  Spalding 
V.  Spalding,  Cro.  Car.  186. 

4 

The  extreme  limit  to  which  the  Court  will  go  in  supplying  Abbou  ▼. 
words  in  such  cases  is  probably  marked  by  Abbott  v.  Middleton, 
7  H.  L.  68.  The  gift  there  was  of  personalty  to  the  testator's 
wife  for  life  and  then  to  his  son  for  life  with  remainder  to 
the  son's  children  and  ''in  case  of  my  son  dying  before  his 
mother  "  over.  The  son  died,  leaving  a  child,  and  the  House 
of  Lords  held  (diss.  Lords  Cranworth  and  Wensleydale)  that 
the  words  ''  without  children  "  must  be  supplied  in  the  gift 
over,  so  as  to  leave  the  child  of  A.  in  possession  of  the 
property. 

However,  if  the  testator  expressly  distinguishes  death  in  the 
lifetime  of  a  tenant  for  life  from  death  without  issue ;  if,  for 
instance,  the  gift  over  is  either  in  the  event  of  death  before  the 
tenant  in  tail  or  in  the  event  of  death  without  issue  at  any 
time,  the  gift  over  must  be  literally  construed.  Eastwood  v. 
Lockivood,  L.  E.  3  Eq.  487. 

Where  a  testator  bequeathed  the  remainder  of  his  property 
''  and  any  other  property  pf  which  I  may  die  possessed,  and  I 
nominate  my  son  my  executor,"  it  was  held  that  the  residue 
was  undisposed  of.     Driver  v.  Ihiver,  43  L.  J.  Ch.  279. 
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Chap. 
XLVUI. 


A  bequest 
of  indefinite 
amount  is 
void. 


Gift  of  a  sum 
not  exceeding 
a  certain 
amount. 


Gift  of  the 
rest  of  a  fund 
when  the  rest 
cannot  be 
ascertained. 


Uncertainty. 

If  it  is  impossible  to  ascertain  the  subject-matter  or  the 
objects  of  a  gift,  it  will  be  void  for  uncertainty.  See  Aaten  v. 
Asten,  (1894)  3  Ch.  260. 

Thus,  a  gift  of  some  of  my  linen,  not  saying  how  much,  or 
of  a  handsome  gratuity,  is  void.  Peck  v.  Halsey,  2  P.  W. 
387 ;  Jubher  v.  Jubher,  9  Sim.  603.  See  Jones  d.  Henry  v. 
Hancock,  4  Dow,  145. 

And  a  gift  to  the  "children  of  the  deceased  son  (named 
B amber)  of  my  father's  sister,"  where  there  were  three 
deceased  sons  all  named  Bamber,  is  void.  In  re  Stephenson ; 
Donaldson  v.  Baviber,  (1897)  1  Ch.  76,  where  Hare  v.  Cartridge^ 
13  Sim.  165,  was  disapproved.  See  also  Smithwick  v.  Haydeny 
19  L.  E.  Jr.  490 ;  Powell  v.  Davu^s,  1  B.  582. 

If,  though  the  gift  is  of  an  uncertain  amount,  the  testator 
supplies  a  measure  of  the  bequest,  the  Court  will  ascertain 
how  much  ought  to  be  expended.  On  this  principle,  a  direction 
to  the  testator's  son  who  was  residuary  legatee  to  take  care 
and  provide  for  his  daughter  (a) ;  a  gift  of  reasonable  remunera- 
tion to  an  executor  for  his  trouble  (b) ;  a  gift  to  each  of 
the  testator's  daughters  of  a  house  and  garden,  which  house 
is  to  be  built  at  the  expense  of  my  executors  (c) ;  and  a  gift 
of  portions  to  be  determined  by  the  testator's  wife  and 
executors  (rf),  have  been  held  effectual.  Broad  v.  Bevan,  1 
Buss.  511,  n. ;  compare  Abraliam  v.  Ahnan,  ifr.  509  (a);  Jackson 
V.  Hamilton,  3  J.  &  Lat.  702 ;  see  Buckley  v.  Buckley,  19  L.  B. 
Ir.  644  {b) ;  Edicardes  v.  Jones,  35  B.  474  {c) ;  In  re  Conn ;  Conn 
V.  Burns,  (1898)  1  Ir.  337  {d) ;  see  also  Magistrates  of  Dundee 
V.  Morris,  3  Macq.  134 ;  6  W.  E.  566. 

A  gift  of  60Z.  or  lOOZ.,  or  a  sum  not  exceeding  a  certain 
amount,  will  be  construed  in  favour  of  the  legatee  as  a  gift  of 
the  larger  sum.  Scale  v.  Scale,  1  P.  W.  290;  Thompson  v. 
Tliompson,  1  Coll.  395 ;  Cope  v.  Wilmot,  1  Coll.  396,  n. ;  Gough 
V.  Bidt,  16  Sim.  46. 

Upon  similar  principles,  the  gift  of  the  rest  of  a  fund,  if  the 
rest  cannot  be  ascertained,  is  void ;  as  in  a  devise  of  such 
houses  as  she  shall  select  to  A.  and  the  others  to  B.,  where 
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A.  dies  before  the  testator.     Boyce  v.  Boyce,  16  Sim.  476;       -.^P*. 

Jerningham  v.  Herbert,  4  Euss.  888.  

For  cases  in  which  the  objects  of  the  gift  were  held  to  be  so 
uncertain  that  the  gift  failed,  see  Buckley  v.  Bmkley,  19 
Xj.  K.  Jr.  544  ;  Smithwick  v.  Hayden,  19  L.  K.  Ir.  490. 
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CHAPTER    XLIX. 


SATISFACTION — ADEMPTION — HOTCHPOT. 


Satisfaction. 


Chap.  XLIX. 

Satisfaction 
of  portions 
by  legacies. 


Doctrine 
applies  where 
portions 
charged  on 
property 
of  x»arent. 


Satisfaction 
and  ademption 
distinguished. 


I.  Cases  of  Ihmhle  Portions. 

When  a  father  or  a  person  in  loco  parentis  has  covenanted 
to  pay  a  portion  to  a  child  and  afterwards  gives  a  legacy-  of 
the  same  or  a  larger  amount  to  that  child,  the  legacy  is  pi-inid 
facie  a  satisfaction  of  the  portion,  and  if  the  legacy  is  of 
smaller  amount  it  is  a  satisfaction  2>^'o  tanto.  The  rule  does 
not  apply  in  the  case  of  a  mother.  JVairen  v.  Warren,  1 
B.  C.  C.  305  ;  1  Cox,  41 ;  In  re  Ashton ;  Ingram  v.  Papilloti, 
(1897)  2  Ch.  574 ;  revd.  on  a  different  point,  (1898)  1  Ch.  142. 

The  doctrine  is  not  limited  to  cases  of  covenant  by  a  father 
creating  a  personal  liability ;  it  applies  also  where  the  father 
charges  property  of  his  own  with  payment  of  portions  for  his 
children,  and  afterwards  by  will  or  otherwise  provides  portions 
for  them.  Dawson  v.  iJnke  of  Cleveland,  West.  t.  Hard.  106; 
In  re  Battersby,  19  L.  E.  Ir.  359, 

Declarations  by  the  testator  are  admissible  to  rebut  the 
presumption  against  double  portions.  In  re  TussatuVs  Estate, 
9  Ch.  D.  363. 

On  the  other  hand,  when  there  is  a  gift  by  will  to  a  child, 
and  the  testator  afterwards  in  his  lifetime  gives  the  child  a 
sum  of  money,  the  bequest  is  adeemed  pro  tanto. 

The  difference  between  the  two  cases  is,  that  in  the  former 
case  the  portion  which  the  testator  has  covenanted  to  pay  can 
only  be  satisfied  by  the  bequest  with  the  consent  of  the  objects 
of  the  covenant ;  in  the  latter  case  the  gift  by  will  is  revocable 
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and   the  testator   may  substitute    for  it    any  form    of  gift    Chap,  xux. 
he  pleases. 

Again,  in  the  former  case  the  question  whether  the  gift  by 
will  was  intended  to  be  a  satisfaction  of  the  covenant  is  a 
question  of  testamentary  intention ;  in  the  latter  the  question 
is  as  to  the  eifecfc  of  an  act  subsequent  to  the  will,  and  not  as 
to  any  intention  manifested  by  the  will  itself. 

Lastly,  in  cases  of  satisfaction,  election  must  always  arise  ; 
in  cases  of  ademption  it  never  can. 

It  follows  that  the  presumption  that  a  gift  by  will  is 
intended  to  be  a  satisfaction  of  a  prior  covenant  to  pay  a 
portion  is  more  easily  rebutted  than  the  similar  presumption 
in  the  case  of  ademption. 

The  fact  that  the  objects  of  the  gift  by  will  are  not  the  same 
as  the  objects  of  the  covenant,  is  a  stronger  argument  against 
satisfaction  than  against  ademption,  as  the  testator  cannot  be 
supposed  to  have  wished  to  do  by  his  will  what  it  was  out  of 
his  power  to  do,  though,  on  the  other  hand,  the  argument  is 
inconclusive,  since  the  bequest  by  will  may  be  intended  as  a 
satisfaction  with  regard  to  some  of  the  objects  of  the  covenant, 
leaving  such  of  them  as  take  nothing  under  the  will  to  their 
rights  under  the  covenant.  See  In  re  TuHsauiVn  Estate,  9 
Ch.  D.  363. 

Thus,  a  covenant  to  settle  a  certain  share  upon  a  son  for  Covenant  to 
life  and  then  upon  trusts  for  the  benefit  of  his  wife  and  children,  ^tisficdV  ^ 
is  satisfied  as  regards  the  son  by  a  bequest  to  him  absolutely.  ?^*"l® 
MeCaro(/her  v.  Whieldon,  3  Eq.  236 ;  see  Bennett  v.  Honlchuortli, 
6  Ch.  D.  671. 

So,  too,  a  direct  bequest  to  grandchildren  is,  as  regards  the  Covenant 
giandchildren,  a  satisfaction  of  a  covenant  to  settle  a  sum  upon  remainder" 
a  daughter  and  her  husband  for  their  lives  and  the  life  of  the  ?**i8fied  by 

immediate 

survivor,  remainder  to  their  children  as  they  should  appoint,  bequest, 
and  in  default  of  appointment  to  the  children  equally.    Camjjhell 
V.  Camjihell,  L.  E.  1  Eq.  383. 

The  fact  that  legacies  to  the  testator's  widow  are  declared  to  Legacies  in 
be  in  lieu  of  her  claim  under  the  settlement  w411  not  rebut  the  under  the*™ 
presumption  against  double  portions  in  the  case  of  legacies  to  8®***®™®'**' 
children  without  any  such  declaration.     Acknorth  v.  Aehcorth, 
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Chap.  XLIX. 


Satibfactiou 
rebutted  by 
the  difference 
between  the 
sabject- 
matter  of  the 
coTeiiant  and 
bequest. 


Portion 
satisfied  by 
gift  of 
residue. 

Contingent 
legacy  and 
vested  X)ortion. 


Differences 
between  the 
covenant  and 
the  will 
insufficient  to 
rebut  satis- 
faction. 


cited  3  Ves.  527 ;  1  B.  C.  C.  307,  n. ;  Monhon  v.  Moulson^ 
1  B.  C.  C.  83 ;  see,  too,  Finch  v.  Finch,  1  Ves.  Jun.  584,  where 
the  legacy  was  expressed  to  be  for  a  portion. 

The  presumption  of  satisfaction  may  be  rebutted  by  the 
difference  in  the  thing  given  by  the  will  and  covenanted  to  be 
settled. 

a.  Thus,  a  devise  of  land  is  no  satisfaction  of  a  covenant 
to  pay  money,  unless  the  lands  are  expressly  estimated  by 
the  testator  in  money.  Good/dlow  v.  Burchett,  2  Vem.  298 ; 
Bemfomfh  v.  Walker,  15  Ves.  507 ;  see  In  re  Lawes ;  Lawes  v. 
Lawes,  20  Ch.  D.  81 ;  In  re  Vickers ;  Vickers  v.  VickerSy  37 
Ch.  D.  525, 

But  the  fact  that  the  gift  by  will  is  of  a  share  of  residue  will 
not  prevent  the  gift  being  a  satisfaction  of  a  portion.  Lculi/ 
Thijnne  v.  Earl  of  Glengally  2  H.  L.  131. 

b.  A  contingent  legacy  is  no  satisfaction  of  a  vested  portion. 
Belldsis  V.  Uthivait,  1  Atk.  426;  Hanhury  v.  Hanburyj  2  B. 
C.  C.  352 ;  Pierce  v.  Ijocke,  3  Jr.  Ch.  205,  215. 

The  presumption  of  satisfaction  will  not  be  rebutted  by 
slight  differences  between  the  covenant  and  the  will ;  as,  for 
instance,  differences  in  the  mode  of  payment,  the  covenant 
being  to  pay  on  the  widow's  death,  the  will  within  three  months 
of  her  death  (a) ;  or  by  the  fact  that  the  covenant  provides  for 
children  dying  before  their  portions  are  payable,  and  the  will 
does  not  (b) ;  or  that  the  covenant  gives  a  power  to  husband 
and  wife  jointly,  while  the  will  does  not  (c) ;  or  that  the  covenant 
provides  for  children  by  a  particular  marriage,  while  the  will 
extends  to  all  children  {d) ;  or  that  the  will  imposes  a  restraint 
upon  anticipation  or  gives  a  remainder  to  children  in  fee  instead 
of  in  tail  {e) ;  or  that  the  will  gives  the  wife  the  first  life  estate, 
whereas  the  covenant  gives  it  to  the  husband  (/) ;  or  that  the 
husband's  life  interest  is  by  the  wdll  made  determinable  on 
bankruptcy  or  alienation  which  by  the  covenant  it  is  not  (r/) ; 
or  b}^  the  omission  from  the  will  of  a  life  interest  to  the 
husband  who  took  the  second  life  interest  under  the  covenant (/O- 
SparkcHV.  Caior,  3  Ves.  530;  Copley  v.  Copley,  1  P.  W.  146(a); 
Hinchclife  v.  Hinchclife,  3  Ves.  516  (b) ;  Lady  Thynne  v.  Earl 
ofGlenyall,  2  H.  L.  131 ;  Rnsaell  v.  SL  Auhyn,  2  Ch.  D.  398 ; 
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liomaine  v.  Onslow^  24  W.  R.  899  (0;  Lady  Thynne  v.  Ear}  of  Chap.  XLEL 
Glengall,  supra ;  RnsneU  v.  *S7.  Anhf/n,  snjrra  [d);   Weallv.  Rice, 
2  B.  &  M.  251(e);  Rnssell  \\  St.  Aubi/n,  supra;  Romaine  v. 
Onslow,  24  W.  E.  899  (/) ;  Russell  v.  St.  Auhyn,  mpra((i)\ 
Mayd  V.  Field,  3  Ch.  D.  587  (h). 

But  a  legacy  to  a  daughter  for  life  for  her  separate  use  and  What  amount 
after  her  decease,  in  case  her  husband  should  be  living,  for  is  sufficient 
such  persons  exclusive  of  her  husband  as  she  should  appoint,  satisfaction, 
and  in  case  he  should  die  in  her  lifetime  to  her  appointees,  is 
not  a  satisfaction  of  a  covenant  to  settle  on  trust  to  pay  a  part 
to  the  daughter  for  pin-money  and  the  rest  to  the  husband  for 
life,  and  if  the  daughter  survive  him  to  her  for  life,  remainder 
to  the  children  of  the  marriage  as  she  shall  appoint.     Lord 
Chichester  v.  Corentry,  L.  E.  2  H.  L.  71 ;  see  Lewis  v.  Lewis, 
I.  B.  11  Eq.  110,  340, 

Nor  is  a  legacy  to  a  daughter  for  life  to  her  separate  use 
without  power  of  anticipation  with  remainder  to  her  children, 
a  satisfaction  of  a  covenant  to  settle  upon  such  trusts  as  the 
daughter  should  with  the  consent  of  trustees  appoint,  and 
subject  thereto  for  the  daughter  and  her  husband  successively 
for  life,  remainder  for  the  children  and  in  default  of  children 
for  the  husband  absolutely.  Li  re  Tussaud's  Estate,  9  Ch. 
D.  363. 

It  seems  that  a  direction  in  the  w^ll  to  pay  debts,  or  debts  Direction  to^ 

Dav  (Iclitsi 

and  legacies,  would  not  alone  rebut  the  presumption  of 
satisfaction,  though  great  stress  has  been  laid  .upon  it,  and, 
coupled  with  other  circumstances,  it  will  have  that  effect. 
Lord  Chichester  v.  Coventry,  L.  B.  2  H.  L.  71 ;  Pa{/et  v,  Grenfell, 
6  Eq.  7  ;  Bennett  v.  Hoiddsworth,  6  Ch.  D.  671. 

And  where  a  testator  on  the  marriage  of  his  second  son 
covenanted  to  pay  him  2,0001.  a  year  for  life  and  to  charge  the 
annuity  on  his  real  estate,  and  then  by  will,  after  giving 
legacies  to  the  second  son  which,  when  invested,  would  produce 
more  than  the  annuity,  devised  his  real  estate  in  strict 
settlement  **  subject  to  the  charges  and  incumbrances  thereon," 
il  was  held  that  the  presumption  of  satisfaction  was  not 
rebutted,  although  at  the  testator's  death  the  estates  were 
subject   to  one  mortgage  only  in   addition  to  the  annuity. 
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Chap.XLlx.    Montagu  v.  Earl  of  Sandwich,  32  Ch.  D.  525;  see  Lethhrulge 

V.  Thnrhw,  15  B.  334. 
Covenant  in  If  the  portion  covenanted  to  be  paid  is  in  the  nature  of  a 

a  debt.  debt  due  to  the  husband  or  the  trustees  of  the  settlement,  the 

presumption  of  satisfaction  is  more  easily  rebutted. 

Thus,  in  Hall  v.  Hill,  1  D.  &  War.  94,  a   legacy  to   the 

daughter  was  held   to  be  no  satisfaction  of  a  bond  to  the 

husband  on  the  marriage  of  the  daughter.     See,  too,  Lord 

Chichester  v.  Coventry,  supra. 
No  satisfaction       No  case  of  satisfaction  arises  where  the  property  subsequently 
4somG  from        givon  is  not  the  property  of  the  person  liable  under  the  covenant. 
soiircSl  ^^^  instance,  an  appointment  by  A.  of  a  jointure  under  a 

power  given  by  the  will  of  B.  is  not  a  satisfaction  of  a  covenant 

by  A.  to  leave  an  annuity.     Bannatyne  v.  Ferguson,  (1896)  1  Ir. 

149 ;  see  Lord  Walpole  v.  Lord  Conway,  Barn.  Ch.  153,  156  ; 

Sir  W.  Davie's  Case,  5  Vin.  Ab.  292,  pi.  38. 
nor  as  Conversely,  when  a  father  has  vested  property  in  trustees 

share  of  upon  trust  for  his  children  a  subsequent  settlement  upon  a 

and^snb"'*^      child  cannot  be  taken  to  be  a  satisfaction  of  the  share  of  that 
sequent  child  Under  the  earlier  settlement,  unless  there  is  evidence 

advance*  

that  it  was  intended  to  be  so  taken.     Douglas  v.  WUles,  7  Ha. 

318,  p.  328  ;  Samuel  v.  Ward,  22  B.  347;  Noblettv.  Litchfield, 

7  Jr.  Ch.  575. 
Whether  share       There  may,  however,  be  an  intention  expressed  that  the 
^ures  for        property  settled  by  the  father  is  to  be  taken  in  satisfaction  of 
benefit  of         ^j^^  child's  interest  under  the  earlier  settlement.     In  such  a 

•other  children. 

case  the  further  question  arises,  does  the  satisfaction  enure 
for  the  benefit  of  the  other  children  entitled  under  the  earlier 
settlement,  or  is  A.  to  be  considered  as  the  purchaser  of  the 
satisfied  child's  share  under  the  earlier  settlement. 

In  the  absence  of  any  intention  expressed  or  to  be  gathered 
from  the  surrounding  circumstances,  the  satisfaction  enures 
for  the  benefit  of  the  other  children  entitled  under  the  first 
settlement.  Folkes  v.  Western,  9  Ves.  456 ;  Brownlow  v.  Earl 
o/Meath,  2  D.  &  Wal.  674;  2  Ir.  Eq.  383;  Lee  v.  Head,  1  K.  &  J. 
620 ;  Earl  of  Bradford  v.  Earl  of  Romney,  31  L.  J.  Ch.  497. 

But  there  may  be  circumstances  sufficient  to  show  that  the 
father  intended  to  become  the  purchaser  of  the  share  of  the 
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child  who  is  satisfied.     Noel  v.  Lady  Walsingham,  2  S.  &  St.    Chap.  XLIX. 
99  ;  Ford  v.  Tynte,  2  H.  &  M.  824. 

II.  Cases  of  Breach  of  Trust  by  Parent. 

There  are  cases  in  which,  where  a  father  became  indebted  Parent 
to  his  children  because  he  had  received  trust  funds  to  which  troat^oney 
they  were  entitled,  and  afterwards  made  a  settlement  on  the  ^^jf^^"^  ^ 
marriage  of  a  child  of  a  sum  larger  than  the  child's  share  of 
the  trust  fund,  the  settlement  has  been  deemed  to  satisfy  the 
debt  (a).     The  presumption  of  satisfaction  may,  however,  be 
rebutted  by  the  facts  of  the  case  (b).     Wood  v.  Bryant,  2  Atk. 
521 ;  Seed  v.  Bradford,  1  Ves.  Sen.  500  ;  Cliav^e  v.  Farrant,  18 
Ves.  8 ;  Plunkett  v.  Lewis,  3  Ha.  816 ;  Bensusan  v.  Nehemias, 
20  L.  J.  Ch.  586  (a) ;  Crichton  v.  Crichton,  (1896)  1  Ch.  870  (b).    . 

III.  Satisfaction  of  Covenants  by  Perfoiinance. 

Apart  from  the  presumption  against  double  portions,  questions 
have  often  arisen  whether,  where  there  has  been  a  covenant 
to  make  some  provision  by  will  or  otherwise,  a  subsequent 
provision  was  intended  to  be  a  performance  and  has  in  fact 
performed  the  covenant. 

A  covenant  to  settle  an  estate  or  to  leave  or  pay  at  the  Covenant  to 

,      ,      ,      .  V  •  V  *         •  "I        •      settle  or  leave 

covenantor  s  death  a  sum  of  money  or  a  share  of  residue  is  satisfied  by 
performed  by  allowing  the  estate  or  sum  or  share  of  residue  *°*®***®y- 
to  come  to  the  covenantee  under  the  intestacy  of  the  covenantor. 
Wilcocks  V.  Wilcocks,  2  Vem.  558;  Blandy  v.  IVIiitmorc, 
2  Vern.  709;  1  P.  W.  324;  Lee  v.  D'Aranda,  1  Ves.  Sen.  1; 
8  Atk.  419;  Goldsmid  v,  Goldsmid,  1  Sw.  211 ;  Oarthshore  v. 
Clialie,  10  Ves.  1. 

If  less  than  the  share  covenanted  to  be  left  comes  to  the 
covenantee  under  the  intestacy,  the  share  so  coming  must  be 
taken  in  part  performance  of  the  covenant.  Garthslwre  v. 
Chalie,  10  Ves.  1 ;  see  Lechmere  v.  Earl  of  Carlisle,  3  P.  W. 
211,  p.  227. 

And  a  covenant  to  appoint  a  share  of  a  fund  is  satisfied  by  Covenant 
allowing  that  share  to  pass  to  the  covenantee  in  default  of  *°*'^p**^"*- 
appointment.     Thackery.  Key,  8  Eq.  408. 
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Covenant  to 
leave  legacy 
creates  debt. 


Covenant  to 
leave  residue. 


Chap.  XLix.  ^  covenant  to  leave  a  legacy  of  fixed  amount  creates  a  debt,  and 
is  not  satisfied  by  a  gift  of  the  legacy  if  there  are  not  sufficient 
assets  out  of  which  to  pay  it.  Eyre  v.  Monro,  8  E.  &  J.  306  ; 
Graham  v.  Wickhamy  1  D.  J.  &  S.  474. 

But  a  covenant  to  leave  the  covenantee  all  the  property  or  a 
share  of  the  property  of  the  covenantor  does  not  create  a  debt. 
A.'G.  V.  Murray,  20  L.  E,  Ir.  124. 

The  effect  of  such  a  covenant  is  to  leave  the  covenantor  free 
to  dispose  of  his  property  in  his  lifetime  as  he  thinks  fit  so 
long  as  he  does  not  dispose  of  it  in  fraud  of  the  covenant. 
The  covenantee  is  entitled  to  have  the  covenant  specifically 
enforced,  and  he  will  take  subject  to  payment  of  the  funeral 
and  testamentary  expenses  and  debts  of  the  covenantor. 
Logan  v.  Wienholt,  1  CI,  &  F.  680 ;  7  Bl.  N.  S.  1 ;  Jones  v. 
Martin,  3  Anst.  882;  5  Ves.  266,  n. ;  Coverdale  v.  Eastwmyd,  15 
Eq.  121 ;  Jervis  v.  Wolferstan,  18  Eq.  18. 

For  other  cases  of  performance  of  covenants  see  Bethell  v. 
Abraham,  3  Ch.  D.  590,  n. ;  22  W.  E.  745 ;  In  re  Brookman's  Tnist, 
5  Ch.  182 ;  In  re  Fickns ;  Farina  v.  Fickm,  (1900)  1  Ch.  881. 

A  covenant  to  give  a  sum  of  money  by  deed  or  will  is  dis- 
charged if  the  covenantee  dies  before  the  testator.  Jones  v. 
How,  7  Ha.  267 ;  see  In  re  Brookman's  Trust,  5  Ch.  182. 


Covenant 
to  leave 
discharged 
by  death  of 
covenantee. 


Legacy  of 
equal  or 
greater 
amount  in  a 
satisfaction  of 
a  debt. 


The  debt 
must  exist 
at  the  date 
of  the  will. 


IV.  Satisfaction  of  Debts. 

The  doctrine  of  satisfaction  also  applies  to  a  legacy  to  a 
creditor.  In  such  a  case  the  legacy,  if  of  equal  or  greater 
amount,  is  prima  facie  considered  a  satisfaction  of  the  debt. 
2'albot  V.  Shrewsbury,  Prec.  Ch.  394 ;  Fouler  v.  Fowler,  8 
P.  W.  858;  Atkinson  v.  Littleuood,  18  Eq.  595. 

The  general  rule  has,  however,  been  so  often  disapproved 
of,  and  has  been  held  to  be  excluded  by  such  slight  indications 
of  intention,  that  it  is  of  small  practical  importance. 

1.  As  to  what  debts  may  be  satisfied  by  legacies : — 

a.  The  debt  to  be  satisfied  must  be  a  debt  existing  at  the 
date  of  the  will.  Cranmer*s  Case,  2  Salk.  508;  Tliomas  v. 
Bennett,  2  P.  W.  843 ;  Plunkett  v.  Lewis,  3  Ha.  880. 

If  the  testator  afterwards  pays  the  debt,  the  legacy  is  gone. 
In  re  Fletcher ;  Gillings  v.  Hetchcr,  38  Ch.  D.  878. 
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b.  The  testator  must  have  been  certain  at  the  date  of  the    chap.  XLix. 
will  that  a  debt  was  due  and  to  whom  it  was  due,  and  there-  The  debt 
fore  a  mere  liability  on  a  current  account,  or  on  a  negotiable  ceruin. 
instrument,  such  as  a  bill  of  exchange,  will  not  be  satisfied  by 
a  legacy.    Rawlins  v.  Powel,  1  P.  W.  297  ;  Carr  v.  Eastahrooke, 
3  Ves,  661  ;  BiiMey  v.  Bxickley,  19  L.  R.  Ir.  544. 

But  the  fact  that  the  debt  is  liable  to  decrease  makes  no 
difference.    Edmunds  v.  Lowy  3  K.  &  J.  318. 

2.  As  to  what  legacies  will   not  be  considered  to  satisfy 
debts : — 

a.  A  legacy  of  smaller  amount  is  no  satisfaction  of  a  debt.  Legacy  of 
Cvanmer's  CasCy  2  Salk.  508;  Atkinson  v.  Webb,  2  Vern.  478;  amount  is  no 
Prec.  Ch.  236 ;  Eastwood  v.  Vinke,  2  P.  W.  614  ;  Gee  v.  Liddell,  '^^^^^^^'' 
35  B.  621 ;  see  Richardson  v.  Elphinstone,  2  Ves.  Jun.  463 ;  Reade 

V.  Reade,  9  L.  E.  Ir.  409 ;  Coates  v.  Coates,  (1898)  1  Ir.  258. 

b.  Nor  is  a  gift  of  residue.    Ban-ett  v.  Beckford,  1  Ves.  Sen.  Gift  of 
519 ;  In  re  Keoc/h's  Estate,  23  L,  R.  Ir.  257.  ''^''^"^' 

c.  Nor  is  a  gift  of  a  contingent  legacy.     Tolson  v.  Collins,  4  of  a  contin- 
Ves.  482  ;  Mathews  v.  Mathews,  2  Ves.  Sen.  635.  ^""^  *^^^" 

3.  Satisfaction  is  also  rebutted   by  the   difference   in   the 
nature  of  the  legacy  and  the  debt. 

a.  As  where  the  debt  is  by  bond  and  the  testator  devises  land.  Debt  by  bond 

Eastwood  V.  Vinke,  2  P.  W.  614;  Richardson  v.  Elphinstone,  "^jTd^^^^ 

2  Ves.  Jun,  463;  Coates  v.  Coates,  (1898)  1  Ir.  258.  of  land. 

/>.  If  the  legacy  is  less  advantageous  than  the  debt ;  if,  for  Debt  not 

instance,  the  legacy  is  payable  in  six  months,  or  no  time  is  Jhe^ie^cy  ^" 

fixed  for  its   payment,  so  that  it  would  not  in  the  ordinary  '^^^^^ 

^   "^  "^    advantageous. 

course  be  payable  till  the  end  of  a  year,  and  the  debt  is 
payable  at  an  earlier  date :  Haijnes  v.  Mico,  1  B.  C.  C.  129 ; 
Deveze  v.  Pontet,  1  Cox,  188 ;  Adams  v.  Lavender,  M*C1.  &  Y. 
41 ;  In  re  Horlock ;  Calham  v.  Smith,  (1895)  1  Ch.  516 ;  or  the 
legacy  is  payable  half-yearly,  the  debt  quarterly:  Atkinson  v. 
Webb,  2  Vern.  478  ;  Prec.  Ch.  236 ;  if  the  debt  is  secured,  the 
legacy  not :  Wood  v.  Wood,  7  B.  183 ;  or  the  debt  is  a  first  charge, 
the  legacy  not :  Hales  v.  Darell,  3  B.  325  ;  if  the  debt  is  to  the 
separate  use,  the  legacy  not :  Bartlett  v.  Gillard,  3  Russ.  149  ; 
Rowe  V.  Rowe,  2  De  G.  <&  S.  294  ;  Fourdrin  v.  Gowdey,  3 
M.  &  K.  409 ;  but  see  Atkinson  v.  Littlewood,  18  Eq.  595. 
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Chap.  XLIX. 


Legacy  in  lieu 
of  dower. 


Debt  (lae 
to  one  set 
of  trustees, 
legacy  to 
another. 


Direction  to 
pay  debts  and 
legacies. 


Covenant  to 
pay  sum  to 
wife  after 
husband's 
death  satis- 
fied by  legacy. 


Direction  to 
pay  debts* 


Debt  and 
will  con- 
temporaneous. 


And  an  annuity  given  by  will,  and  therefore  not  payable  till 
a  year  after  the  testator's  death,  is  not  a  satisfaction  of  a 
covenant  to  pay  an  annuity  by  half-yearly  payments.  In  re 
Dowse ;  Dowse  v.  Glass,  50  L.  J.  Ch.  285. 

('.  Sums  held  on  trust  for  a  tenant  for  life  are  not  satisfied 
by  legacies  of  those  amounts  to  the  tenants  for  life  absolutely. 
Fairer  v.  Park,  3  Ch.  D.  309. 

(L  If  the  legacy  is  expressed  to  be  given  in  satisfaction  of 
dower,  the  debt  is  not  satisfied.  Pinchin  v.  Siminsy  30  B.  119  ; 
Glover  v.  Hartctq),  34  B.  74. 

e.  The  fact  that  the  debt  is  due  to  one  set  of  trustees,  and 
the  legacy  is  given  to  another,  is  a  circumstance  to  be  con- 
sidered, but  apparently  not  alone  decisive.  Pinchin  v.  Simms, 
30  B,  119  ;  Smith  v.  Smith,  3  Giff.  121 ;  and  see  Atkinson  v. 
Littlewood,  18  Eq.  595. 

4.  The  presumption  will  be  rebutted  by  a  direction  to  pay 
"debts  and  legacies."  Chancet/s  Case,  1  P.  W.  408;  Leth- 
bridge  v.  Thurlow,  15  B.  334 ;  Richardson  v.  Greese,  3  Atk. 
65  ;  Field  v.  Mostin,  2  Dick.  543 ;  Jef cries  v.  Michell,  20  B. 
15 ;  Hassell  v.  Hawkins,  2  Dr.  469. 

But  not  if  the  direction  is  in  the  will,  and  a  debtor,  whose 
debt  is  incurred  subsequent  to  the  will,  receives  a  legacy  by  a 
codicil.     Gaynon  v.  Wood,  1  P.  W.  409,  n. 

A  covenant  entered  into  on  marriage  to  pay  the  intended 
wife  a  «um  of  money  within  six  months  after  the  husband's 
death,  has  been  held  satisfied  by  a  legacy  of  that  amount 
payable  within  three  months  after  the  husband's  death,  though 
there  was  a  direction  in  the  will  to  pay  debts  and  legacies. 
Wathen  v.  Smith,  4  Mad.  325 ;  criticised  in  Cole  v.  WiUard, 
25  B.  568. 

5.  A  direction  to  pay  **  debts  "  only  rebuts  the  presumption 
of  satisfaction.  Horlock  v.  Wiggins ;  Wiggins  v.  Horlock,  39 
Ch.  D.  142;  In  re  Hnish  ;  Bradshaw  v.  Hiiish,  43  Ch.  D.  260, 
not  following  Edmunds  v.  Loiv,  3  K.  &  J.  318. 

6.  Where  the  document  creating  the  debt  and  the  will  are 
nearly  contemporaneous,  the  presumption  of  satisfaction  is 
much  more  easily  rebutted.     Horlock  v,  Wiggins,  39  Ch.  D.  142. 
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Chap.  XLIX. 

Ademption  of  Portions. 
Ademption   is  based   upon  the  presumption  that  a  father  Principle 

f  .'J  i.*xij-  'jji-i      of  ademption. 

or  person  in  loco  jyarcntis  does  not  mtend  to  provide  double 
portions  for  his  children.  If,  therefore,  he  gives  a  child  a  legacy 
or  a  share  of  residue  by  will,  and  subsequently  provides  a 
portion  for  the  child,  the  gift  by  will  is  adeemed  either  wholly 
or  in  part  according  as  the  subsequent  gift  is  equal  to  or 
exceeds,  or  is  less  than  the  portion  provided  by  the  will. 
Pym  V.  Lorkyer^  5  M.  &  Cr.  29 ;  Montefioir  v.  GiiedaUa, 
1  D.  F.  &  J.  93 ;  In  re  Lacon ;  Lacon  v.  Lacon,  (1891)  2  Ch. 
482. 

The  doctrine  has  been   applied  where  a  father  made  an  Appointed 

f       A 

appointment  by  will  under  a  special  power  and  subsequently 
by  deed  appointed  to  one  of  the  appointees  under  the  will. 
MontcufHe  v.  Montague^  15  B.  565  ;  see  In  re  Anhton  ;  Ingram 
V.  Papillon,  (1897)  2  Ch.  574;  (1898)  1  Ch.  142. 

The  doctrine  is  only  applied  against  a  child  in  favour  of  Doctrine  not 
other  children   and  not  in   favour  of  a  widow  or  stranger.  f,fvouror 
Meinertzagen  v.  Walters,  7  Ch.  670.  strangen,. 

The  doctrine  does  not  apply  to  a  devise  of  land.      Darya  v.  Devise  of 
Boucher,  3  Y.  &  C.  Ex.  397-  ^"'^' 

Inasmuch  as  ademption  arises  from  acts  subsequent  to  the  Ademption 
wall,  the  will  itself  throws  no  light  upon  the  intention  of  the  construction.^ 
subsequent  act. 

Therefore,  where  the  subsequent  portion  is  given  through 
the  medium  of  a  covenant  to  pay  a  sum  of  money,  the  fact 
that  the  will  directs  the  testator's  debts  to  be  paid  out  of 
his  residuary  estate  is  of  no  importance  upon  the  question  of 
ademption.     Cooper  v,  Macdwiably  16  Eq.  258. 

A  legacy  or  share  of  residue  given  to  a  child  by  will  is  pre-  What  is  a 
sumed  to  be  a  j)ortion.     The  principal  contest  in  the  cases  ^'^*°"' 
has  therefore  been  as  to  whether  the  subsequent  gift  was  in 
the  nature  of  a  portion  or  not. 

The  question  is  one  of  fact  to  be  considered  upon  all  the 
circumstances  of  the  case,  and  evidence  is  admissible  to  rebut 
the  presumption.  Kirk  v.  Eddowcs,  3  Ha.  509  ;  In  re  Lacon  ; 
Lacon  V.  iMcon,  (1891)  2  Ch,  482. 
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Chap.  XLIX. 

Portion  need 
not  be  given 
on  marriage. 


A  settlement 

causes 

ademption. 


Legacy  for 
life  with 
remainder 
adeemed 
by  gift. 
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Dissimilarity 
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willed  and 
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The  simplest  case  of  a  portion  is  a  gift  upon  marriage, 
but  it  is  not  necessary  that  the  gift  should  be  made  on 
marriage  or  any  other  special  occasion.  Leiffhton  v.  Leujhton^ 
18  Eq.  458. 

A  settlement  made  upon  a  legatee  adeems  a  gift  by  will, 
though  the  trusts  of  the  will  and  settlement  are  different. 

Thus,  an  absolute  gift  by  will  is  adeemed  by  a  settlement  of 
property  to  be  held  on  the  usual  trusts  of  a  marriage  settle- 
ment. Lord  Durham  v.  Wharton,  3  CI.  &  F.  146;  Stevenson 
V.  MaftsoHy  17  Eq.  78  ;  Edf/eworth  v.  Johnston,  I.  E.  11  Eq.  326. 

And  a  sum  given  to  a  daughter's  husband  in  consideration 
of  his  making  a  settlement  upon  her  or  for  the  purposes  of 
the  rdarriage — for  instance,  to  furnish  a  house — is  an  ademp- 
tion of  a  legacy  to  the  daughter.  Lord  Durham  v.  Wharton, 
3  CI.  &  F.  146 ;  Nerin  v.  Drysdule,  4  Eq.  517. 

Conversely,  a  legacy  to  a  child  for  life  with  remainder  to  her 
children  will  be  adeemed  by  a  gift  to  the  child  absolutely  {a) ; 
and  also  by  a  settlement  containing  the  usual  trusts  of  a  marriage 
settlement,  even  though  the  settlor  may  reserve  to  himself 
an  ultimate  interest  in  default  of  issue  of  the  marriage  (/>). 
Kirk  V.  Eddoivea,  3  Ha.  609  (a) ;  Cooper  v.  Macdonald,  16 
Eq.  258  (h). 

A  legacy  of  10,000/.  by  a  person  in  loco  parentis,  followed  by 
a  gift  over  to  a  charity  if  the  legatee  should  have  no  children, 
is  adeemed  both  as  regards  the  legatee  and  the  charity  by  a 
transfer  of  10,000/.  Consols  to  the  legatee  in  the  testator's 
lifetime.     Twinincj  v.  PowcU,  2  Coll,  262. 

An  arjnuity  may  or  not  be  a  portion.  If  it  is  in  the  nature 
of  a  permanent*  pro\dsion  for  a  child  it  will  be(«).  On  the 
other  hand,  if  it  is  only  a  temporary  provision  in  the  nature 
of  maintenance  it  will  not  (6).  Kirciulhright  v.  Kircudbriffht, 
8  Ves.  61;  Dawson  \.  Dawson,  4  Eq.  504  (a)';  Edwards  \\ 
Freeman,  2  P.  W.  436;  Watson  v.  Watson,  33  B.  574; 
Hatfield  v.  Minet,  8  Ch.  D.  136  (b). 

Dissimilarity  between  the  property  given  by  will  and  that 
subsequently  given  will  not  i)revent  ademption. 

Thus,  a  legacy  or  share  of  residue  may  be  adeemed  by  a 
settlement  of  Consols  and  of  stock  of  a  railway  company  (a), 
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or  by  a  share  in  a  business  (h).     Watson  v.  Watson,  33  B.  574  ;    C^*P»  XLix, 
Leighton  v.  LelffhUm,  18  Eq.  459  (a) ;  In  re  Viclcers ;  Vivkers 
V.  Vickers,  37  Ch.  D.  525 ;  In  re  Laices ;  Lawes  v.  Lawes,  20 
Ch.  D.  81,  not  following  Holmes  v.  Holmen,  1  B.  C.  C.  555  {h). 

But  a  legacy  has  been  held  not  adeemed  by  a  contingent  Contingent 
portion,  such  as  a  bond  conditioned  for  payment  oi  a  sum 
if  the  legatee   should  marry  in   the  testator's  life  with  his 
consent  or  survive  him,      Spinkfs  v.  Rohimt,  2  Atk.  491 ;   see 
Crontpton  v.  Sale,  2  P.  W.  553. 

Payments  to  a  daughter  on  marriage  of  600/.  or  300/.  (a),  or  What  pay- 

ments  will 

1,000/.  stock  (/>),  or  to  her  husband  of  400/.  for  furnishing  (c),  and  will  not 
have  been  held  to  adeem  legacies  to  the  daughter;  on  the  *^®®™" 
other  hand,  small  occasional  sums  and  a  small  allowance  of 
60/.  a  year  (d),  and  100/.  for  an  outfit,  and  a  gift  of  400/., 
to  the  husband  of  a  daughter  (<?),  have  been  held  not  to  adeem 
a  legacy  to  a  daughter.  Schofidd  v.  Heap,  27  B,  93  (a) ; 
Watson  V.  Watson,  33  B.  574  (b)  ;  Nevin  v.  Drysdale,  4  Eq. 
517  (r) ;  Schqfield  v.  Heaj),  supra  ;  Watson  v.  If  atson,  supra  (d)  ; 
liarenscroft  v.  Jones,  32  B.  669 ;  4  D.  J.  &  S.  224  (c). 

The  question  of  **  advancement  by  portion  "  also  arises  under  Advance* 
the  Statute  of  Distributions.  Under  that  Act  it  has  been  held  ^tute!  ^ 
that  the  premium  stamp  and  expenses  upon  a  son  being 
articled  to  a  solicitor,  the  price  of  a  commission  and  outfit, 
the  admission  fee  at  an  Inn  of  Court,  the  price  of  plant  and 
machinery  for  starting  a  business,  and  money  given  to  pay  an 
officer's  debts  of  honour  are,  but  that  the  fee  of  a  special 
pleader,  the  price  of  outfit  and  passage  money  for  an  officer 
going  to  India,  payment  of  an  officer's  debts,  and  contributions 
to  a  clergyman's  housekeeping  expenses  are  not  advances. 
Boyd  V.  noyd,  4  Eq.  305  ;   Taylor  v.  Taylor,  20  Eq.  155. 

There  is  no  ademption  if  the  persons  taking  the  gift  by  will  Difference  in 
and  the  portion  are  different.  beneficiaries. 

Therefore,  a  gift  to  a  daughter's  husband  on  the  marriage, 
though  expressed  to  be  a  portion,  will  not  adeem  a  gift  by  will 
to  the  daughter  absolutely  or  to  her  for  life,  with  remainder  to 
her  children.  liarenscrojl  v.  Jones,  32  B.  669 ;  4  D.  J.  &  S. 
224  ;  Cooper  v.  Macdonald,  16  Eq.  258. 

And  if  there  is  a  substitutional  gift  to  the  issue  of  a  child 
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dying  before  the  testator,  the  gift  to  the  issue  is  not  adeemed 
by  a  loan  made  to  a  parent  who  predeceased  the  testator. 
Hose  V.  Rogers,  39  L.  J.  Ch.  791. 

For  the  purpose  of  ademption  the  property  afterwards  given 
is  to  be  valued  as  at  the  time  of  gift  less  estate  duty,  if  any, 

m 

and  an  annuity  is  to  be  valued  as  at  the  same  time.  Watson 
V.  Watson y  83  B.  574;  Kircudbright  v.  Kircudbright,  S  Yes. 
51 ;  see  Hatfield  v.  Miuet,  8  Ch.  D,  136 ;  lu  re  Beddington  ; 
Mivholh  V.  Samuel,  (1900)  1  Ch.  771. 

An  adeemed  legacy  is  not  revived  by  a  codicil  republishing 
the  will,  Pouys  v.  Mansfield,  8  M.  &  Cr.  376 ;  see  Harenscroft 
V.  Jones,  4  D.  J.  &  S.  224. 

An  advance  made  before  the  date  of  the  will,  will  not  operate 
as  an  ademption  in  the  absence  of  a  special  agreement  that  it 
shall.  Upton  v.  Prince,  Ca.  t.  Talb.  71 ;  In  re  Peacock's  Estate, 
14  Eq.  236  ;  Taghr  v.  Cartwright,  41  L.  J,  Ch.  529. 


Legacies 
given  for  a 
purpose  are 
adeemed  if 
tbe  teMtator 
satisfies  the 
purpose. 


Ademption  of  Legacy  given  for  a  Purpose. 

Where  a  legacy  is  given  for  a  particular  purpose  or  in  satisfac- 
tion of  a  moral  obligation,  whether  to  a  stranger  or  not,  and 
the  testator  afterwards  in  his  lifetime  satisfies  the  puriK)se  or 
obligation,  the  legacy  is  adeemed.  Debeze  v.  Mann,  2  B.  C.  C. 
519 ;  Monde  v.  Monck,  1  Ba.  &  Be.  298 ;  Pougs  v.  Mansfield, 
3  M.  &  Cr.  359  ;  In  re  Pollock;  Pollock  v.  Worrall,  28  Ch.  D. 
552  ;  Grijfitk  v.  Bourke,  21  L.  E.  Jr.  92. 

The  rule  applies  though  the  legacy  is  not  stated  to  be  given 
for  a  particular  puri)ose,  but  is  by  law  i)resumed  to  be  so  given ; 
for  instance,  in  satisfaction  of  a  debt.  In  re  Fletcher ;  (iilUngs 
V.  Fletcher,  38  Ch.  D.  373. 

A  legacy  of  200?.  to  the  testator's  ydte  to  be  paid  within  ten 
days  after  his  decease  is  not  adeemed  by  a  gift  of  200/.  shortly 
before  the  death,  made  in  order  that  the  wife  might  have  the 
immediate  coixirol  ol  money.    Pankhurst  v.  Howell,  6  Ch.  136. 


Questions 
arising  on 
hotchpot 
clauses. 


Hotchpot  Clauses. 

In  many  cases  the  instrument  contains  a  direction  that 
advances  made  by  the  testator  are  to  be  brought  into  hotchpot. 
Numerous  questions  have  arisen  on  such  clauses. 
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A  direction  that  if  a  parent  should  during  his  life  advance  ^*P-  ^^^^^ 

or  pay  any  sum  for  the  l>enefit  of  his  children  the  sums  are  Share  in 

to  he  brought  into  account,  does  not  include  a  share  taken  IJIiderwiir 

under  the   father's  intestacy  nor  benefits  given  by  his  will.  «ot  advance 

•^  o  ^  iQ  lifetime. 

Tu'isden  v.  Tivisdcn,  9  Yes.  413;  Cooper  v.  Cooper ,  8 
Ch.  813. 

The  proposition  supported  by  Lcalce  v.  Leake,  10  Yes.  476 ; 
Goldim/  V.  Ilaverfiehl,  13  Pr.  593;  M*CL  345;  Fazakerlet/  v. 
Gillibrand,  6  Sim.  591,  that  a  gift  by  will  is  an  advancement 
in  the  life  of  the  testator  is  no  longer  law. 

But  the  direction  may  be  so  framed  as  to  include  gifts  by  intention  to 
will,  for  instance,  if  the  reference  is  to  gifts  made  by  a  father  gift  by  will. 
"  in  his  lifetime  or  by  his  will  '*  or  **  in  his  life  or  at  his  death," 
or  if  the  event  provided  for  is  if  the  father  should  have 
bestowed  or  given  portions  to  his  children  on  their  marriage, 
"or  otherwise  provided  for  them."  Papillon  v.  Papillon,  11 
Sim.  642  ;  lUekman  v.  Moi'gan,  1  B.  C.  C.  63  ;  2  B.  C.  C.  398 ; 
Leake  v.  Leake,  10  Yes.  477. 

And  a  direction  that  if  parents  should  in  their  lifetime 
"settle,  give,  or  advance"  unto,  for  or  upon  their  children,  has 
been  held  to  include  a  gift  by  will.  Onslow  v.  Michell,  18  Yes. 
490 ;  see  GoUiinff  v.  Haverfield,  13  Pr.  593 ;  M'Cl.  345. 

The  words  advance  or   pay  in  a  hotchpot  clause  are  not  Words 
appropriate  to  real   or  leasehold   property,  and   under   such  to  money, 
words  a  leasehold  house  given  to  a  son  and  real  estate  devised 
to  children  need  not  be  brought  into  account.     Douglas  v. 
WiUes,  7  Ha.  318 ;  Cooper  v.  Cooper,  8  Ch.  813. 

Benefits  coming  to  the  children  under  a  post-nuptial  settle-  What  is  not 
ment  of  the  mother's  property,  or  under  a  deed  of  family  i,y  the  father, 
arrangement  to  which  father  and  mother  are  parties,  are  not 
jyrimd  facie  advances  by  the  father.     Douglas  v.  Willes,  7  Ha. 
818  ;  Cooper  v.  Cooper,  8  Ch.  813. 

A  sum  paid  by  the  testator  under  a  guarantee  of  the  son's  ^^**  *™ 

advances. 

account  is  an  advance  to  him ;  but  purchase-money  payable  by 
a  son  to  his  father  which  does  not  become  due  till  after  the 
testator's  death,  is  not.  If  the  testator  proves  for  a  debt  in 
the  son's  bankruptcy  so  much  as  remains  unpaid  must  never- 
theless be  brought  into  account.    Austery,  Powell,  1  D.  J.  &  S. 
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99 ;  In  re  Whitehonse  ;  Wliitehonse  v.  Edwards,  37  Ch.  D.  6S3; 
see  Silierside  v.  Silrersidc,  25  B.  840. 

1,000/.  given  to  a  husband  on  his  marriage  with  the  testator's 
daughter  in  exchange  for  his  snuif-box,  was  held  not  given  by 
way  of  marriage  or  advancement.    M'Clure  v.  Evans,,  29  B.  422. 

Where  the  income  of  a  legatee  was  directed  to  be  made  up 
to  a  certain  amount,  the  legatee  to  certify  her  income  from  all 
sources,  it  was  held  that  the  legatee  was  not  bound  to  bring 
into  account  an  annuity  given  by  a  subsequent  testator  with  a 
direction  that  it  was  not  to  be  taken  into  account,  but  was  to 
be  a  clear  benefidal  addition.  In  re  Hedges'  Trust  Estate,  18 
Eq.  419. 

As  to  how  the  income  is  to  be  ascertained  in  such  a  case,  see 
Lady  Bateman  v.  Eaher,  48  W.  E.  165. 

A  direction  to  deduct  a  sum  from  the  share  of  a  legatee  as 
an  equivalent  for  an  estate  given  to  him  fails  if  the  estate  is 
not  purchased.     Xngee  v.  Chapman,  29  B.  288. 

Under  a  direction  to  deduct  advances  made  to  a  legatee  by 
her  brothers  or  sisters,  debts  owing  from  the  legatee  to  her 
brothers  and  sisters  may  be  deducted  though  barred  by  the 
statute.     Poole  v.  Poole,  7  Ch.  17. 

And  where  a  share  of  residue  is  given  to  a  person  and  a 
debt  due  from  him  is  to  be  deducted,  the  whole  debt  and  not 
merely  what  can  legally  be  recovered  is  to  be  deducted. 
Mathews  v.  Kehle,  4  Eq.  467  ;  3  Ch.  691 ;  see  In  re  JolUi; 
Gathercole  v.  Norfolk,  (1900)  1  Ch.  292. 

Where  the  testator  directed  his  sons  to  pay  or  account  for 
debts  owing  to  him  before  they  should  receive  their  shares,  and 
the  share  of  a  son  was  settled  by  a  codicil,  it  was  held  that  a 
debt  due  from  the  son  was  to  be  brought  into  account  for  the 
purpose  of  division,  but  not  for  the  purpose  of  increasing  the 
amount  to  be  settled.     White  v.  Turner,  25  B.  505. 

Where  the  residue  was  given  to  the  testator's  children  by  a 
first  and  second  wife  to  vest  at  twenty-one,  with  a  direction 
that  if  the  children  by  the  first  wife  should  become  entitled  to 
another  fund  they  should  bring  it  into  hotchpot,  it  was  held 
that  the  hotchpot  clause  ceased  to  operate  when  the  eldest 
child  attained  twenty-one.     Stares  v.  Penton,  4  Eq.  40. 
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Where  the  testator  directed  his  children,  who  were  his  resi-  Chap.  XLix. 
duary  legatees,  to  bring  advances  into  hotchpot,  and  a  share  Lapsed  share. 
given  to  one  of  the  children  was  revoked  and  lapsed,  it  was 
held  that  the  hotchpot  clause  applied  to  the  lapsed  share, 
and  that  the  son,  w-hose  share  was  revoked,  could  not  claim  as 
next  of  kin,  without  bringing  advances  into  hotchpot,  but  not 
so  as  to  increase  the  widow's  share.  Stewart  v.  Ste warty  15 
Ch.  D.  639. 

Under  a  clause  directing  a  child   to   bring  advances  into  Direction  as 
hotchpot,  an  advance  to  a  child  cannot  be  brought  against  the  ^t  affect**^ 
issue  of  the   child,  who  take  the  share  in  remainder  or  by  issue, 
substitution.     Silversxdc  v.  Silversidey  25    B.  340;    Hewitt  v. 
Jardine,  14  Eq.  58. 

A  direction  to  deduct  advances  from  shares  of  residue  does 
not  affect  a  residuary  legatee's  right  to  a  general  legacy  given 
by  the  will.     Smith  v.  Crahtree,  6  Ch.  D.  591. 

Under  the  ordinary  hotchpot  clause  with  reference  to  Direction  a« 
appointed  shares,  life  and  reversionary  interests  must  be  gharc«!**'^*^  ^ 
brought  into  account.     Eales  v.  Drakes  1  Ch.  D.  217. 

Where  an  estate  was  to  be  divisible  equally  if  below  and 
unequally  if  above  a  certain  amount,  it  was  held  that  a  sum 
which  the  testator  covenanted  to  settle  on  a  daughter  and 
which  she  had  to  bring  into  hotchpot,  must  be  brought  into 
account  in  ascertaining  the  value  of  the  estate.  Fox  v.  Fox,  11 
Eq.  142. 

Where  the  testator  gave  his  residue  to  his  son  and  daughter  Effect  of 

11  ij-ii  v-iivi  1  ±        '  direction  tlm 

equally,  and  du*ected  any  sum  which  he  had  agreed  to  give  on  eettied  sum 
the  marriage  of  a  child  should  be  taken  in  satisfaction  of  the  *^_^^®\*^ 

°  part  of  share. 

share,  and  he  covenanted  to  settle  10,000/.  on  the  son's  marriage 
witt  ultimate  reversion  to  himself  on  failure  of  issue,  which 
happened,  it  was  held  that  the  sons  estate  was  entitled  to  the 
settled  10,000/.,  subject  to  his  widow's  life  estate  under  the 
settlement,  that  the  daughter  must  receive  10,000/.,  and  that 
the  residue  of  the  estate  was  divisible  equally  between  the  son 
and  daughter.     Wheeler  y,  HtunjjhreySy  (1898)  A.  C.  506, 

As  a  general  rule,  where  several  funds  are  settled  by  one  Several 
instrument  and  there  is  a  hotchpot  clause,  an  appointee  of  one  hotchpot 
fund  cannot  claim  an  unappointed  share  of  the  other  funds  ^^^^- 
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without  bringing  the  fund  appointed  to  him  into  hotchpot^ 
unless  there  is  a  clear  indication  of  intention  that  the  funds 
are  to  be  treated  as  separate.  In  re  Marquis  of  Bristol ;  Earl 
(irnj  V.  (irnj,  (1897)  1  Ch.  946 ;  Hutchinson  v.  Tottenham, 
(1898)  1  Ir.  403 ;  (1899)  1  Ir.  344. 

And  where  a  fund  is  settled  by  a  will  with  a  hotchpot  clause, 
and  then  other  funds  are  settled  by  the  same  will  upon  the 
same  trusts  by  reference,  there  is  to  be  prima  facie  one  hotch- 
pot clause  applicable  to  the  three  funds,  and  not  a  separate 
hotchpot  clause  applicable  to  each  fund.  Re  Perkins ;  Perkins 
V.  Baxjot,  67  L.  T.  743. 

On  the  other  hand,  where  by  a  will  funds  are  directed  to  be 
held  upon  the  same  or  similar  trusts  as  funds  settled  by  a 
settlement,  a  separate  hotchpot  clause  must  be  applied  to  the 
fund  settled  by  reference.  Montague  v.  Montaffue,  15  B.  565  ; 
Be  North  ;  Meaten  v.  Bishop,  76  L.  T.  186. 

In  some  cases  the  testator  himself  states  what  he  has 
advanced  or  gives  directions  how  advances  are  to  be  ascertained, 
for  instance,  by  reference  to  an  account  book. 

"Where  the  testator  recited  that  he  had  paid  5,000/.  for  his 
son-in-law,  and  directed  that  if  the  son-in-law  should  not  before 
the  testator's  death  have  repaid  5,000/.  at  least,  that  sum  should 
be  taken  in  part  payment  of  a  legacy  to  the  son-in-law,  and 
5,000/.  had  not  in  fact  been  paid  for  the  son-in-law,  it  was  held 
that  the  legacy  was  to  be  reduced  only  by  the  amount  actually 
paid.  In  re  Taylor's  Estate;  Tomlin  v.  Vnderhay,  22  Ch.  1).  495» 

In  other  cases  legatees  have  been  held  bound  by  recitals  as 
to  the  amount  of  advances  and  by  entries  in  ledgers  referred  to 
by  the  testator.  In  re  AircVs  Entate  ;  Ainl  v.  Quick,  12  Ch.  D. 
291;  Quihampton  v.  doing,  24  W.  E.  917;  /;/  re  Wooil; 
Ward  V.  Wood,  32  Ch.  D.  517 ;  see  Barroues  v.  Lord 
Clonhrock,  27  L.  li.  Ir.  538. 

But  entries  made  subsequent  to  the  date  of  the  will  cannot 
be  incorporated  into  it,  and  made  binding  on  the  legatee, 
though  they  are  admissible  as  evidence  that  advances  were 
made  by  the  testator.  Smith  v.  Conder,  9  Ch.  1).  170; 
Whateley  v.  Spooner,  3  K.  *S:  J.  542;  see  Be  Coyte  ;  Coyte  v. 
Coyte,  56  L.  T.  510. 


HOTCHPOT    CLAUSES.  683 

Where   advances  are  directed  to  be   brought  into  account    ciiap-XUX. 
evidence  is  not  admissible  to  show  that  the  testator,  some  time 
after  an  advance,  had  written  off  a  portion  of  the  advance  as  a 
gift.     Smith  V.  Cornier,  9  Ch.  D.  170. 

Where  a  testator  directed  advances  appearing  in  a  specified 
book  to  be  taken  into  account,  and  subsequently  destroyed  the 
book,  it  was  held  that  no  advances,  whether  made  before  or 
after  the  will,  were  to  be  taken  into  account.    lie  Coyte,  supra. 

In   the  case  of  direct  gifts  where  advances   made  by  the  interest  on 

advanoes. 

testator  are  directed  to  be  deducted  from  a  legatee's  share, 
interest  at  4  per  cent,  on  such  advances  must  be  computed 
from  the  testator's  death.  Andrewes  v.  Georfjc,  8  Sim.  898  ; 
HUton  v.  Hilton,  14  Eq.  468  ;  Field  v.  Seward,  5  Ch.  D.  688 ; 
see  Poole  v.  Poole,  7  Ch.  17. 

If  the  testator  directs  the  advances  to  be  deducted  with 
interest  at  5  per  cent.,  interest  at  that  rate  will  be  computed 
down  to  the  testator's  death  and  at  4  per  cent,  from  that  date. 
Stewart  v.  Stewart,  15  Ch.  D.  589. 

If  the  time  of  distribution  is  postponed  advances  carry 
interest  only  from  the  time  of  distribution.  In  re  liees  ;  Kees 
v.  George,  17  Ch.  D.  701  ;  In  re  Dallmei/er  ;  Dallmeyer  v. 
Dallmeyer,  (1896)  1  Ch.  872  ;  In  re  Lambert  ;  Middleton  v. 
Moore,  (1897)  2  Ch.  169. 

Where  a  testator  had  advanced  a  son  2,000/.  at  interest  and 
gave  his  residue  to  his  widow  for  life  with  remainder  to  his 
children,  a  direction  that  advances  to  the  children  were  to  be 
taken  in  part  satisfaction  of  their  shares  was  held  not  to 
operate  till  the  widow's  death,  so  that  the  son  was  compelled 
to  pay  his  interest  on  the  2,000/.  to  the  widow.'  Limptis  v. 
Arnold,  15  Q.  B.  D.  800. 

In  the  case  of  appointments  under  powers  hotchpot  clauses 
will  not  be  implied. 

Thus,  an  appointment  in  favour  of  an  object  *'  as  and  for  her  Appointment 

*  *  *j>  Qnd  ioT 

share"  does  not  exclude   that   object   from   sharing  in   the  her  share." 
unappointed  part,  though  the  sum  left  unappointed  is  such  as 
would  give  all  the  objects  equal  shares.     IVilaon  v.  Pic/r/ott, 
2  Ves.  Jun.  851  ;   Womhwell  v.  Hanrott,  14  B.  148  ;   Walmeslei/ 
V.  Vavghan,  1  De  G.  t^*  J.  114. 
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Chap.  XLix.  And  it  seems  a  direction  that  the  appointed  share  is  in  lieu 
Share  in  lieu  of  all  claims  and  demands  of  the  donee  to  or  for  her  original 
0  caims.         share   in   the   trust  fund   will  not    exclude    her    from    the 

unappointed  part.     Foster  v.  Cautley,  6  D.  M.  &  G.  55. 

On  the  other  hand,  an  appointment  to  one  object,  coupled 
with  a  declaration  that  the  donee  of  the  power  wishes  the  fund 
equally  divided,  may  amount  to  an  appointment  of  the  rest  of 
the  fund  to  the  other  objects.    Fortesvue  v.  Gregory  5  Ves.  553. 

And  a  direction  for  accruer  which  can  only  have  a  meaning 
on  the  supposition  that  the  fund  has  been  appointed  in  favour 
of  other  objects,  may  also  amount  to  an  appointment.  Foster 
V.  Cantley,  6  D.  M.  &  G.  55. 

In  the  case  of  a  deed^  if  the  appointee  is  a  party  and  a  share 
is  appointed  to  him  in  lieu  of  his  share  in  the  fund,  the 
appointee  cannot  share  in  the  unappointed  part.  Clune  v. 
Apjohn.  17  Ir.  Ch.  25 ;  Armstromj  v.  Lynn,  I.  E.  9  Eq.  186. 

Under  a  gift  to  several  persons  as  A.  shall  appoint  with  a 
gift  in  default  of  appointment  to  them  equally,  a  direction  to 
bring  advances  made  by  the  testator  into  hotchpot  applies 
only  to  the  unappointed  portion  of  the  fund.  Brocldehnrst  v. 
nint,  16  B.  100. 
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CHAPTER    L. 

INTERESTS    UNDISPOSED    OF. 

Lapse. 
Portions  of  a  testator's  property  may  be  undisposed  of,       Chap.  L. 


either  because  the  disposition  attempted  by  him  has  failed,  or 
because  no  disposition  has  been  attempted. 

A  devise  or  legacy,  whether  it  be  of  a  debt   due  to   the  Doctrine  of 
testator  or  not,  lapses  by  the  death  of  the  devisee  or  legatee 
before  the  testator,  or  even  before  the  date  of  the  will.   Elliott 
V.  Davenporty  1  P.  W.  88  ;  2  Vern.  581 ;    Mayhank  v.  Brooks, 
1  B.  C.  C.  84. 

Confirmation  by  codicil  of  a  will  containing  a  legacy  to  a  Confirmation 
legatee,  her  executors  and  administrators,  where  the  legatee    ^^    "  * 
has  died  since  the  date  of  the  will,  does  not  prevent  a  lapse  or 
give  the  legacy  to  the  executors  of  the  legatee.      Hntcheson  v. 
Hammond,  3  B.  C.  C.  127  ;  Mayhank  v.  Brooks,  1  B.  C.  C.  84. 

Where  the  gift  is  to  several  named  persons  as  tenants  in  qj^  to 
common,  the  shares  of  any  who  die  before  the  testator  lapse.  *«^"*«  *» 

"  ^  common  by 

Paffc  V.  Page,  2  P.  W.  489  ;  Peat  v.  Chapman,  1  Yes.  Sen.  542.  name. 

Possibly,  if  one  of  the  named  persons  is  shown  on  the  face  Person  dead 
of.  the  will  to  be  dead  at  the  date  of  the  will,  the  fund  would  ^^jy**^  °* 
be  divisible  among  the  others.     Clarke  v.  Clemmans,  86  L.  J. 
Ch.  171. 

So  a  devise  by  A.  to  the  uses  of  B.'s  will  can  only  take 
effect  in  favour  of  those  devisees  of  B.  who  survive  A.  Cnlsha 
V.  Cheese,  7  Ha.  245. 

The  doctrine  of  lapse  applies  to  a  power  of  appointment  Power  of 
exercised  by  will,  and  the  appointee  must  survive  the  donee  of  ^^^^^^  '"^^ 
the  power  in  order  to  take.      Duke  of  Marlborough  v.  Lord 


686 


INTERESTS    UNDISPOSED    OF LAPSE. 


Chap.  L.       Godolphin^  2  Yes.  Sen.  61  ;    Freeland  v.  Pearson ,  L.  B.  8  Eq. 
658;  In  re  Snsanni's  Trusts^  47  L.  J.  Ch.  65. 

An  appointment  by  will  in  accordance  with  a  covenant  is 

subject  to  the  ordinary  rule  as  to  lapse.     Re  Brookman's  Trust, 

5  Ch.  182  ;  see  Jerris  v.  Wolferstau,  18  Eq.  18. 

Power  to  Where  a  testator  bj^  his  will  creates  a  power  to  appoint  to  a 

of  8ome*of  ^the   class,  it  has  been  said  that  the  death  of  any  member  of  the  class 


objects. 


Gift  to 
<lebtor. 


Legacies 
to  creditors 
whose  debts 
are  ban-ed. 


in  the  testator's  lifetime  destroys  the  power  jn-o  tanto.     See 
Ileade  v.  Ileade,  5  Ves.  744. 

But  the  death  of  any  members  of  the  class  after  the  testator's 
death  in  the  lifetime  of  the  donee  of  the  power  does  not  affect 
the  power,  which  may  be  exercised  as  to  the  whole  in  favom*  of 
the  survivors.  There  is  no  distinction  for  this  purpose  between 
a  power  to  appoint  to  a  class  and  a  power  to  appoint  to  named 
individuals,  with  a  gift  to  them  nominatim  in  default  of  appoint- 
ment. Boj/le  V.  Bishop  of  Peterborough,  1  Yes.  Jun.  299 ; 
Ricketts  v.  Loftm,  4  Y.  i^  C.  Ex.  519 ;  Paske  v.  Haselfoot,  33 
B.  125;  In  re  Ware;  Cumherlege  v.  Citmherlege-Ware,  45 
Ch.  D.  269. 

A  gift  to  a  debtor  of  his  debt,  though  the  debt  be  given  to 
him,  his  executors  and  administrators,  with  a  direction  to  hand 
over  the  securities  to  him,  is  in  effect  a  legacy,  and  lapses 
by  the  death  of  the  debtor  in  the  testator's  lifetime.  It  is 
immaterial  whether  the  debt  is  given  or  forgiven.  TopUs 
v.  Baker,  2  Cox,  118 ;  Elliott  v.  Davenport,  1  P.  W.  83 ; 
2  Vern,  521  ;  Maiiland  v.  Adair,  3  Ves.  231 ;  Izon  v.  Butler, 
2  Pr.  34. 

Possibly  a  general  direction  to  hand  over  the  security  to  be 
cancelled  might  release  the  debt,  whether  the  debtor  survives 
the  testator  or  not.  Sihthorp  v.  Moxom,  3'Atk.  580;  1  Yes. 
Sen.  49  ;  see  South  v.  Williams,  12  Sim.  566. 

With  regard  to  legacies  to  creditors  of  the  testator  in  discharge 
of  debts  which  have  been  released  by  the  operation  of  the 
bankruptcy  laws  or  by  lapse  of  time : — 

1.  A  gift  to  the  official  assignee  in  bankruptcy  in  trust 
to  pay  debts  will  not  fail  as  regards  creditors  who  die  in 
the  testator's  lifetime,  though  the  debts  are  barred  by  tlie 
Statute  of  Limitations  as  well  as  discharged  by  a  certificate 
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in   bankruptcy.      In    re  Soicerhi/'fi  Trusts,  2   K.    &   J.  680;       ^^P-  ^- 

7  I).  M.  cl-  G.  429 ;  Turner  v.  Martin,  5  W.  R.  277  ;  8  Jur. 
N.  S.  897. 

2.  Nor  will  the  gift  of  a  sum  to  be  divided  among  creditors, 
though  the  debts  may.  be  barred  by  the  Statute  of  Limitations, 
if  they  have  not  been  released  by  the  creditors.  WiUlainson 
V.  Xaj/lor,  8  Y.  vS:  C.  Ex.  208 ;  PhiUips  v.  Phillips,  3  Ha.  281. 

8.  On  the  other  hand,  if  the  gift  is  not  through  the 
medium  of  the  assignee  and  the  debts  have  been  released  or 
extinguished,  the  gift  is  mere  bounty,  and  will  fail  as  regards 
the  creditors  dying  in  the  testator's  lifetime :  Comnn  v.  Coppin, 
2  P.  W.  295  ;  but  the  authority  of  this  case  is  very  doubtful. 
And  see  Golds  v.  Greenfield,  2  Sm.  &  G.  476. 

A  declaration  that  a  legacy  shall  not  lapse  is  not  suflficient  to  Effect  of  a 
prevent  lapse,  unless  it  is  clear  that  it  is  to  go  to  the  estate  of  against  lapse, 
the  legatee  in  the  event  of  his  death.     Pickering  v.  Stamford, 

8  Ves.  498 ;  Johnson  v.  Johnson,   4   B.  818 ;    Underwood  v. 
Wing,  4  D.  M.  &  G.  668  ;  see  WiUler's  Trusts,  27  B.  418. 

But  a  gift  to  A.  and  his  executors  or  administrators  with  a 
direction  that  the  legacy  is  not  to  lapse  has  been  held  sufficient. 
Sihln/  V.  Cook,  2  Atk.  572. 

On  the  other  hand,  in  the  case  of  a  gift  in  similar  terms,  a 
direction  that  the  legacy  was  to  vest  from  the  date  of  the 
will  was  held  insufficient  to  prevent  lapse.  Browne  v.  Hope, 
14  Eq.  348. 

Where  a  testator  gives  his  residue  to  A.  and  B.  and  in  case 
of  their  decease  to  their  executors,  and  A.  predeceased  the 
testator,  having  given  her  residue  to  him,  it  was  held  that 
the  moiety  given  to  A.  lapsed.  In  re  Valdez's  Trusts,  40 
Ch.  D.  159. 

The  interest  of  persons  taking  in  default  of  appointment  does  interests  of 
not  fail  by  the  death  of  the  donee  of  the  power  before  the  tok?i"n  ^^ 
testator.  *  Hard  wick  v.   Thurston,   4  Russ.  880;  Edwards  v.  default  of 

apix)intment. 

Saloway,  2  Ph.   625 ;  Xichols  v.  Hariland,  1   K.   &  J.  504 ; 
KeUett  V.  Kellett,  I.  R.  5  Eq.  298. 

The  interests  of  those  taking  in  remainder  do  not  fail  by  interests  of 

the  death  of  the  tenant  for  life   before  the  testator.      But  p®'^.'^* /^ 

remainder  no 

if  an  absolute  interest  is  given  and  the  testator  then  proceeds  affected  by 


1 
I 

i' 


688 


INTERESTS    UNDISPOSED    OF LAPSE. 


Chap.  L. 

lapse  of  the 
life  interest. 

Absolute 

interest 

settled. 


Whether  a 
gift  to  A.  or 
his  executors 
will  lapse. 


Charges  will 
not  fail  by  the 
death  of  the 
devisee 
subject  to  the 
charge. 


to  settle  the  share,  the  question  is  whether  what  is  settled  is 
a  share  to  which  the  legatee  has  become  entitled  by  surviving 
the  testator  or  whether  the  settlement  is  of  the  share  which 
the  legatee  would  have  taken  if  he  or  she  had  survived.  In 
the  former  case  the  gift  fails  if  the  legatee  dies  before  the 
testator,  in  the  latter  case  it  does  not.  In  re  Speakman  ; 
VuHWorth  V.  Speakman,  4  Ch.  D.  620;  Steicart  v.  Jones^ 
3  De  G.  i'i:  J.  58-2  ;  In  re  Roberts  ;  Tarleton  v.  Brivton,  27 
Ch.  D.  J346 ;  30  Ch.  D.  234 ;  In  re  Pinhontr  ;  Moreton  v. 
Hughes,    (1894)   2    Ch.    276;    perhaps   Baker  v.    Hanburi/, 

3  Eusd.  340. 

It  is  clear  that  a  gift  to  A.  or  his  executors  for  the  benefit 
of  his  estate  after  a  life  interest,  or  where  the  payment  is 
postponed,  will  fail  by  the  death  of  A.  before  the  testator : 
Bone  V.   Cook,  M'Clel.  168;  13  Pr.  332;  Corbpn  v.  French, 

4  Yes.  418 ;  Tidwell  v.  Arid,  3  Mad.  403,  where  heirs  was 
read  as  executors  and  administrators.  Leach  v.  Leach, 
35  B.  185. 

This  rule,  however,  does  not  apply  where  the  gift  is  to  A.  or 
his  heirs  after  a  life  interest,  where  heirs  means  next  of  kin,  who 
take  beneficially  and  not  as  mere  representatives.  In  re 
Porter's  Trusts,  4  K.  &  J.  188. 

But  it  would  seem  a  direct  gift  to  A.  or  his  executora,  if 
executors  is  construed  in  its  literal  sense,  would  not  lapse  by 
A. *s  death  before  the  testator.  See  Maxwell  v.  Maxwell,  I.  R. 
2  Eq.  478 ;  see,  however,  Aspinall  v.  Duckworth,  35  B.  307 ; 
and  ante,  p.  316. 

If  there  is  a  gift  to  A.  charged  with  a  sum  payable  to  B.,  the 
legacy  to  B.  does  not  lapse  by  the  death  of  A.  before  the  testator. 
Wif/g  V.  ]Vi(fg,  1  Atk.  382 ;  Hills  v.  Wirley,  2  Atk.  605  ;  Oke 
V.  Heath,  1  Yes.  Sen.  134. 

But  the  legacy  would  fail  if  the  gift  to  A.  is  adeemed  or 
revoked.     Conyer  v.  Mantell,  22  B.  223. 

And  where  land  was  devised  to  a  creditor  on  condition  that 
he  should  release  his  debt,  and  the  testator  declared  that  the 
debt  should  not  be  paid  out  of  residue,  the  debt  was  held 
charged  on  the  land,  though  the  creditor  predeceased  the 
testator.     In  re  Kirk ;  Kirk  v.  Kirk,  21  Ch.  D.  431. 
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Now,  by  sect.  32  of  the  Wills  Act,  a  de\'ise  of  an  estate  tail      ^*p-  ^• 
will  not  lapse  if  there  are  at  the  death  of  the  testator  any  issue  Effects  of  ss.  32 
inheritable  under  the  entail.  wfiis  Actln 

And,  by  sect.  83,  a  gift  of  real  or  personal  property  to   a  thedoctnne 
child,  or  other  issue  of  the  testator,  will  not  lapse  if  any  issue 
of  the  devisee  or  legatee  survive  the  testator. 

The  section  applies  to  a  gift  to  a  child  dead  at  the  date  of  the 
will.     Wisden  v.  Wisden,  2  Sm.  &  G.  396. 

The  issue  surviving  the  testator  need  not  be  living  at 
the  death  of  the  devisee  or  legatee.  In  bonis  Parker, 
1  Sw.  &  Tr.  523. 

In  such  a  case  the  property  bequeathed  belongs  to  the  legatee 
as  if  he  had  survived  the  testator,  and  passes  by  his  will. 
Johnson  v.  Johnson,  3  Ha.  167 ;  In  bonis  Parker,  1  Sw.  &  Tr. 
523;  Re  Masons  Will,  34  B.  494. 

And  estate  duty  is  payable  on  the  death  of  both  father  and  Estate  duty, 
son.     In  re  Scott,  (1900)  1  Q.  B.  372. 

If  the  devisee  dies  intestate  her  husband  is  entitled  to  an 
estate  by  the  curtesy.     Eager  v.  Fnrnivall,  17  Ch.  D.  115. 

If  the  legatee  devises  to  the  testator  there  is  a  lapse,  and  the 
heir-at-law  and  next  of  kin  of  the  legatee  are  entitled.  In  re 
Ilensler ;  Jones  v.  Hensler,  19  Ch.  D.  612. 

Property  preserved  from  lapse  by  this  section  is  not  within  Covenant  to 
a  covenant  to  settle  property  coming  to  the  legatee  during  ^^^^^' 
coverture.     Pearce  v.  Graham,  11 W.  E.  415  ;  32  L.  J.  Ch.  359. 

Where  the  testator  directed  a  daughter's  share  to  be  settled 
if  she  survived  him,  and  she  predeceased  him  leaving  issue,  it 
was  held  that  the  direction  to  settle  applied  to  her  share.  In 
re  Hone's  Trusts,  22  Ch.  D.  663. 

Sect.  33  applies  to  gifts  under  general  powers  of  appoint- 
ment, though  there  is  a  gift  over  in  default  of  appointment. 
Eccles  V.  Cheyne,  2  K.  &  J.  676. 

It  does  not  apply  to  special  powers,  nor  to  cases  where 
before  the  Act  there  would  have  been  no  lapse  ;  as,  for  instance, 
gifts  to  a  class.  Griffiths  v.  Gale,  12  Sim.  354 ;  Frecland  v. 
Pearson,  L.  R.  3  Eq.  658 ;  Olney  v.  Bates,  3  Dr.  319  ;  Browne 
v.  Hammond,  Johns.  210  ;  Holyland  v.  Lvwin,  26  Ch.  D.  266  ; 
In  reSirE.  Harvey's  Estate;  Harveyv.  GilUnv,  (1893)  ICh.  567. 

T.W.  Y   Y 
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Chap.  L. 


Doctrine  of 
lapse  in  the 
case  of  gifts 
to  a  class. 


Gift  to  a  class 
incapable  of 
increase. 


No  person 
incapable  at 
the  testator's 
death  of 
taking  is  a 
member  of 
the  class. 


Appointment 
to  object  not 
capable  of 
taking. 


These  sections  apply  to  the  interest  of  a  person  dying  before 
the  date  of  the  will,  but  after  the  Act  came  into  operation,  but 
not  to  a  person  dying  before  the  Act  came  into  operation. 
Winter  v.  Winter,  5  Ha.  306  ;  Mower  v.  Orr,  7  Ha.  473 ;  Wild 
V.  Reynolds,  5  N.  of  C.  1. 

In  the  case  of  gifts  to  a  class  as  tenants  in  common,  the 
shares  of  members  of  the  class  dying  before  the  testator  do  not 
lapse  but  go  to  the  other  members  of  the  class. 
.  A  gift  to  the  children  of  A.  as  tenants  in  common,  to  be 
vested  at  twenty-one,  is  in  effect  a  gift  to  the  children  who 
attain  twenty-one.     lie  Colley's  Trustn,  L.  R.  1  Eq.  496. 

A  direction  that  the  shares  of  any  members  of  the  class  who 
die  before  the  testator,  leaving  issue,  shall  not  lapse,  will  not 
have  the  effect  of  causing  the  shares  of  those  who  die  before 
the  testator  without  issue  to  lapse.  Asjunall  v.  Duckworth, 
35  B.  307. 

It  is  immaterial  that  the  class  may  be  so  determined  as  to 
be  incapable  of  increase  ;  as,  for  instance,  if  the  class  is  "  my 
nephew  and  nieces  living  at  the  time  of  my  husband's  decease," 
as  tenants  in  common.  Dimond  v.  Bostock,  10  Ch.  358 ;  Lee 
V.  Pain,  4  Ha.  201,  250;  Leigh  v.  Leigh,  17  B.  605. 

And  no  person  incapacitated  from  taking  at  the  death  of  the 
testator  is  looked  upon  as  a  member  of  the  class,  so  that,  for 
instance,  the  share  of  a  member  of  the  class  incapacitated 
from  taking  because  he  witnessed  the  will,  goes  to  the  other 
members.  Young  v.  Davies,  2  Dr.  &  Sm.  167;  Fell  v. 
Biddalph,  L.  R.  10  C.  P.  701 ;  In  re  Colman  d-  Jarrom, 
4  Ch.  D.  165. 

This  doctrine  does  not  apply  to  cases  where  property  is 
appointed  under  a  power  to  objects  and  non-objects.  In  such 
cases  the  objects  of  the  power  only  take  the  shares  they  would 
have  taken  if  the  whole  appointment  had  been  valid  and  the 
rest  goes  as  in  default.  Harvey  v.  Stracey,  1  Dr.  137 ;  In  re 
Farncomhe's  Trusts,  9  Ch.  D.  652. 

But  where  by  will  under  a  power  property  is  appointed  to 
objects  of  the  power,  and  by  a  codicil  which  does  not  purport 
to  revoke  the  will,  part  of  the  same  property  is  appointed  to 
non-objects,  the  original  appointment  takes  effect  over  the 
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whole  property.      Dagukl  v.  Fraser,  31  Ch.  D.  449 ;    In  re      ^*P-  ^• 
Wells'  Trusts;  HardUiy  v.  Wells,  42  Ch.  D.  646.  ' 

When  there  is  a  gift*to  a  class  the  revocation  of  the  gift  to  Revocation  of 
one  of  the  members  of  the  class  does  not  cause  a  lapse,  but  meinbero? 
the  whole  goes  to  the  other  members  of  the  class.     Sliaw  v.  *^®  ^^**"- 
MacMahon,  4  D.  &  War.  431 ;  M'Kay  v.  M'Kaij,  (1900)  1  Ir.  213. 

And  a  gift  of  residue  to  several  persons  and  to  A.  if  living, 
or  to  several  persons  and  to  such  of  the  children  of  A.  as  are 
living  at  the  date  of  the  will,  does  not  lapse  as  to  the  share  of 
A.  or  the  children  of  A.,  if  A.  is  dead  or  there  are  no  children 
living  at  the  date  of  the  will.  Re  Hornby,  7  W.  R.  729 ;  In 
re  Spiller ;  S'piller  v.  Madge,  18  Ch.  D.  614 ;  see  Sanders  v. 
Ashford',  28  B.  609. 

A  gift  of  aliquot  shares  to  several  named  persons  as  tenants  GFif*  ot  aliquot 
in  common  is  not  a  gift  to  a  class,  and  the  shares  of  any  dying  named 
before  the  testator  lapse.     CrcssweU  v.  Chesh/n,  2  Ed.  128 ;  ^'*''"*- 
Ramsay  v.  Shelmerdine,  L.  R.  1  Eq.  129. 

Nor  is  a  gift  to  a  class  of  persons  **  before  mentioned,"  the 
persons  having  been  previously  named,  a  gift  to  a  class.  Re 
Gibson,  2  J.  &  H.  656. 

A  gift  to  **  the  five  daughters  "  of  A.,  or  to  "  my  nine 
children,"  is  not  a  gift  to  a  class.  In  re  Smith's  Trusts,  9 
Ch.  D.  117 ;  In  re  Stansfield,  15  Ch.  D.  84. 

The  result  is  the  same  if  the  gift  is  to  a  class  the  members 
of  which  are  then  named.    Bain  v.  Lescher,  11  Sim.  897. 

And  a  gift  to  my  wife*s  brother  and  sister  and  my  brothers 
and  sister  equally,  when  the  testator  had  at  the  date  of  the 
Tvijl  three  brothers  and  one  sister,  was  held  a  deslcinatlo  per- 
sonarum,  and  the  shares  of  two  brothers  who  died  before  the 
testator  lapsed.     Havergal  v.  Harrison,  7  B.  49. 

A  gift  to  "my  executors  herein-named"  has  been  held  a  Whether  a 
gift  to  a  class,  the  gift  being  attached  to  the  office  and  there-  fxecutoreTa* 
fore  passing  wholly  to  those  who  survive  to  perform  the  office.  J"^Je«*  ^ 
Knight  v.  Goidd,  2  M.  &  K.  295.  ^^' 

But  this  is  not  the  case  if  the  gift,  though  the  donees 
■happen  to  be  executors,  is  not  given  to  them  in  respect  of  their 
office.     Barber  v.  Barber,  8  M,  Ot  Cr.  688 ;  Hoare  v.  Osborne, 

12  W.  R.  397. 
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Chap.  L. 

Gift  to  A. 
and  class  B. 


Gift  to  A.,  B., 
0.  and  other 
children  of  X. 


There  has  been  some  conflict  of  opinion  as  to  whether 
a  gift  to  A.  and  the  children  of  B.  is  a  gift  to  a  class 
or  not;  but  the  Court  of  Appeal  has  now  decided  that  if 
they  are  all  to  take  equally  such  a  gift  is  prima  facie  a  gift 
to  a  class,  and  if  A.  dies  before  the  testator,  his  share  goes 
to  the  children  of  B.  In  re  Moss;  Kiyigshury  v.  Waltn', 
(1899)  2  Ch.  314 ;  see  M'Kai/  v.  M'Kay,  (1900)  1  L-.  213- 
Some  of  the  cases,  such  as  Re  Chaplin's  Trust,  12  W.  K.  147|; 
33  L.  J.  Ch.  183;  ii^  Ajiu  JVood's  Will,  31  B.  323;  Drake- 
ford  V.  Drakeford,  33  B.  43;  In  re  Allen;  Wilson  v.  After, 
44  L.  T.  240;  29  W.  E.  480,  may  be  difficult  to  reconcile 
with  this  decision.  There  was  a  special  context  in  Aspinall 
V.  Duckworth,  35  B.  307 ;  In  re  Fcatherstone's  Tnists,  22  Ch.  D. 
Ill ;  see,  too,  Clark  v.  Phillips,  17  Jur.  886. 

It  had  already  been  decided  that  a  gift  to  A.,  B.,  C,  and 
D.  and  such  other  children  of  the  testator  as  should  attain 
twenty-one,  wasin  effect  agift  to  a  class.  Re  Stanhope's  Trusts, 
27  B.  201 ;  In  re  Jackson  ;  Shiers  v.  Ashworth,  25  Ch.  D.  162- 

A  direction  to  include  an  individual  in  the  class  does  not 
make  it  the  less  a  class,  as  in  a  gift  equally  to  all  my  children, 
including  W.     Shaw  v.  MacMahon,  4  D.  i^  War.  431. 


Devise 
subject  to  a 
charge  which 
fails. 


Whether  the 
devisee  takes 
subject  to,  or 
¥rhat  remains 
after  satisfyin 
cliarge. 


Resulting  Trusts. 

When  an  estate  is  devised  subject  to  a  charge,  and  the 
purpose  for  which  the  charge  is  created  fails,  the  charge  sinks 
for  the  benefit  of  the  devisee.  A.-G.  v.  Milner,  3  Atk.  112; 
Jackson  v.  Hurlock,  Amb.  487;  2  Ed.  263:  King  v.  Dcnison, 
1  V.  Si  B.  261 ;  Tucker  v.  Katfcss,  4  K.  Sc  J.  339 ;  UeptinstaU 
V.  Gott,  2  J.  &  H.  449. 

Where  the  devise  is  clearly  subject  to  a  charge  it  makes  no 
difference  that  the  money  to  be  raised  by  the  charge  is  given 
to  purposes  such  as  a  charity,  which,  if  valid,  would  in  all 
events  give  it  away  from  the  devisee.  Baker  v.  Hall,  12  Ves. 
497  ;  Cooke  v.  Stationers'  Company,  3  M.  &  K.  262. 

But  where  there  is  no  express  charge  it  must  depend  upon 
the  general  intention  whether  the  particular  gift  is  a  cliarge, 
or  whether  the  devisee  was  intended  to  take  only  what  remainsv 
after  deducting  the  particular  gift. 
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1.  Thus,  if  the  lands  are  not  expressly  charged,  but  the      ^^P*  ^- 
devisee  is  directed  to  pay  a  certain  sum,  there  has  been  held  Direction  to 
to  be  a  resulting  trust.     Arnold  v.  Cluijwian,  1  Ves.  Sen.  108 ;  gum. 
Bland  V.  JVilklns,  cit.  1  13.  C.  C.  61. 

2.  If  a  sum  is  directed  to  be  raised,  and  a  full  disposition  is  Direction  to 

FAISG  &  Bum 

made  of  it,  for  instance,  to  a  charity,  in  such  a  way  that  the  which  is 
disposition,  if  valid,  must  in  all  events  give  the  money  away  ^^^^^^^  *" 
from  the  devisee  of  the  land,  who  is  to  take  only  from  and 
after  the  raising  the  money,  there  is  a  resulting  trust  for  the 
heir  upon  failure  of  the  particular  disposition.     Tregonwell  v. 
Sydanham^  3  Dow,  194. 

But  if  the  money  to  be  raised  is  given  for  purposes  which, 
though  valid,  may  not  take  e£fect,  the  mere  fact  that  the  land 
is  not  given  till  after  raising  the  money  will  not  take  the 
money  from  the  devisee  if  those  purposes  fail.  In  re  Cooper's 
TrmU,  28  L.  J.  Ch.  25  ;  4  D.  M.  &  G.  757. 

And  where  land  was  devised  for  life  and  in  tail  after  the 
expiration  or  other  sooner  determination  of  a  term  of  ninety- 
nine  years  limited  to  trustees,  of  which  no  trusts  were  declared, 
actual  enjoyment  by  the  devisee  being  intended,  the  devises  were 
held  to  be  subject  to  the  term.    Sidncif  v.  Shelley,  19  Ves.  352. 

Where  a  testator  has  by  a  previous  instrument  a  power  to  Distinction 
charge  real  estates  and  exercises  the  power  by  will,  the  above  chaise  created 
rules  have  no  application.     In  such  a  case,  if  the  disposition  and  by ^^** 
made  by  the  will  fails,  the  charge  is  nevertheless  raisable.  ?  p^^^ 

instrument. 

Simmons  v.  Pitt,  8  Ch.  978. 

Where  a  testator,  after  charging  his  real  estate  with  payment  Direction  that 
of  legacies  in  aid  of  his  personalty,  declares  that  a  legacy  shall  intoTesidue 
in  certain  contingencies  sink  into  the  residue  of  his  personal  ^^  personalty, 
estate,  this  merely  amounts  to  a  direction  that  it  shall  sink 
into  the  fund  out  of  w^hicli  it  has  been  provided,  and  not  that 
it  shall  be  raisable  out  of  the  real  for  the  benefit  of  the  per- 
sonal, estate.     Johnson  v.  Webster,  4  D.  M.  &  G.  474;  He  Duke 
of  Somerset;  Thynne  v.  Seymour,  55  L.  T.  753. 

Acceleration. 

In  the  case  of  a  devise  to  a  person  for  life  with  remainder  Acceleration. 
in  fee,  where  the  tenant  for  life  is  incapable  of  taking  or  is  not 
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Chap.  L. 


Revocation 
or  forfeiture. 


Acceleration 
altering  class 
to  take. 


No  accelera- 
tion while 
cUuBS  not  in 
existence. 


Powers  of 
sale  and 
charging. 

Whether 
there  is  any 
distinction  as 
regards 
acceleration 
between 
appointments 
and  devises. 


in  reriun  naturd,  the  remainder  is  valid  and  will  be  accelerated. 
Year  Book,  9  Henry  VI.  fo.  24  b ;  Perkins,  sects.  566,  567. 

The  same  rule  applies  in  the  case  of  personalty.  Jull 
V.  Jacobs^  3  Ch.  D.  703 ;  see  In  re  Clark ;  Clark  v.  Randall, 
81  Ch.  D.  72. 

The  rule  applies  if  the  life  estate  is  revoked  by  the  testator 
or  determined  by  a  forfeiture  clause.  Lainson  v.  Lainson, 
18  B.  1 ;  5  D.  M.  &  G.  754  ;  Eavestaff  v.  Amtin,  19  B.  591  ; 
Craven  v.  Brady,  4  Eq.  209 ;  4  Ch.  296 ;  In  re  Love ;  Green 
V.  Tribe,  47  L.  J.  Ch.  783  ;  see  StepheriHon  v.  Stephenson y 
52  L.  T.  576. 

The  result  of  an  acceleration  may  be  to  alter  the  members 
of  the  class  whose  interest  is  accelerated.  Re  Johnson  ; 
Danily  v.  Johnson,  68  L.  T.  20. 

There  can  be  no  acceleration  so  long  as  the  persons  to 
take  in  remainder  are  not  in  existence,  for  instance,  if  the 
gift  is  to  A.  for  life  and  then  to  her  children  and  A.  has  no 
children.  In  re  Townsend's  Estate  ;  Townsend  v.  Tounsend, 
34  Ch.  D.  357. 

Powers  of  sale  will  be  accelerated,  but  not  powers  to  charge. 
Trnell  v.  Tifsson,  21  B.  437. 

There  is  no  distinction  as  regards  acceleration  between 
appointments  and  devises:  Craven  v.  Brady,  supra;  though 
if  the  object  of  an  appointment  which  is  void  is  to  benefit 
the  persons  who  would  take  in  default  of  appointment,  and 
a  remainder  is  well  appointed,  the  remainder  will  not  be 
accelerated.     Crozier  v.  Crozier,  3  D.  &  War.  353. 


Intestates' 
Estates  Act. 


Who  are  entitled  to  Interests  undisposed  of. 

By  the  Intestates'  Estates  Act,  1890  (53  ^ic  54  Yict.  c.  29), 
the  real  and  personal  estate  of  a  man  who  dies  intestate  after 
the  1st  September,  1890,  leaving  a  widow  but  no  issue,  if 
it  does  not  exceed  500i.  belongs  to  the  widow.  If  it  does, 
she  is  entitled  to  500Z.,  for  which  she  is  to  have  a  charge 
on  the  real  and  personal  estate  with  interest  at  4  per  cent, 
from  the  death.  The  provision  made  by  the  Act  is  to  be  in 
addition  to  her  rights  in  the  residue  of  the  property  after 
paying  the  500Z. 


WHEN    DOWER    BARRED.  695 

The    widow's    500Z.    is    paramount    to    her    dower.      Re      Chap.  L. 
Charricre;  Ihiret  v.  Charrih'e,  74  L.  T.  650;  44  W.  R.  639. 

The  Act  does*  not  apply  to  cases  of  partial  intestacy.  In  re 
Taujfi's  Estate ;  Twujn  v.  Black,  (1892)  1  Ch.  579. 

The  widow  may  be  barred  of  her  right  to  dower  and  also  of  Dower  barred 
her  right  under  the  Statute  of  Distributions   to  her   share  made  by 
of  personalty  undisposed  of  if  she  accepts  a  provision  made,  ^^  e™ent. 
for  instance,  by  marriage  settlement  in  lieu  of  her  right  under 
an    intestacy.     The    right  to  dower    may  be  barred  by  a 
provision  out  of  personal  property,  and  the  right  under  the 
statute    may   be   barred   by   a   provision  out  of    realty.     It 
is  a  question  of  construction  of  the  instrument  making  the 
provision  how  far  it  is  to  extend. 

Many  of  the  cases  as  to  dower  were  before  the  Dower  Act, 
when  the  husband  could  only  dispose  of  his  land  subject 
to  his  wife's  dower  unless  it  was  barred.  Different  con- 
siderations apply  now  that  the  wife's  dower  only  attaches 
to  land  of  which  the  husband  dies  intestate.  See  Willis  v. 
Willis,  84  B.  340. 

The  expression  **  thirds "  has  no  definite  meaning.  It 
.  may  refer  to  the  widow's  right  against  real  estate  undisposed 
of  or  to  her  share  under  the  statute,  even  though  the  share 
is  a  half  and  not  a  third.  If  the  provision  accepted  is  to 
be  in  lieu  of  dower  and  thirds  at  common  law,  this  tends 
to  show  that  provision  under  the  statute  is  not  intended 
to  be  barred,  though  even  then  there  may  be  other  words 
which  deprive  the  words  "at  common  law"  of  this  effect. 
Dnice  V.  Denisou,  6  Ves.  885  ;  Colleton  v.  Garth,  6  Sim.  19  ; 
Slatter  v.  Slatter,  1  Y.  .1-  C.  Ex.  28;  Thompson  v.  Watts, 
2  J.  &  H.  291  ;  Gitrh/  v.  Gnrly,  8  CI.  &  F.  748  ;  In  re 
Burgess'  Trusts,  11  Ir.  Ch.  164;  Coijne  v.  Duigan,  (1894) 
1  Ir.  188. 

With  regard  to  dower,  it  is  not  necessary  that  the  provision 
accepted  should  be  expressed  to  be  in  lieu  of  dower;  if 
it  is  called  a  jointure  it  is  enough  ;  and  oven  if  not  called 
a  jointure  it  may  be  gathered  from  the  whole  instrument 
that  the  provision  w^as  intended  to  be  in  lieu  of  dower; 
for  instance,  if  it  is  recited  as  made  for  providing  a  competent 
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Chap.  L. 


Provision 
-iK'bere  wife 
an  infant 
at  time  of 
marriage. 


Effect  of 
Dower  Act, 
8.  9. 


Effect  of 
provision  by 
will  in  lieu 
of  rights 
under 
intestacy. 


jointure  and  provision  by  way  of  maintenance.  Killen  v. 
CanrphcU,  10  Ir.  Eq.  461 ;  Pennefather  v.  Pcnnvfathcr,  I.  K. 
6  Eq.  171 ;  Dyke  v.  liendall,  2  D.  M.  &  G.  209*. 

And  the  provision  accepted  in  lieu  of  dower  may  be  a  mere 
agreement  to  make  a  settlement  which  is  never  carried  out  ; 
the  land  is,  nevertheless,  released  from  dower.  Simpson  v. 
Gntteridffe,  1  Mad.  609;  Cooper  v.  Cooper,  6  Ir.  Ch.  217; 
Peunefather  v.  Peunefather,  I.  K.  6  Eq.  171. 

But  a  mere  annuity  settled  by  the  husband  on  the  wife 
and  the  ordinary  provisions  of  a  marriage  settlement  do 
not  bar  the  wife's  dower.  Cody  v.  CoJ//,  5  L.  R.  Ir.  620; 
O'Rorke  v.  O'liorke,  17  L.  R.  Ir.  153 ;  Lemon  v.  Marsh,  (1899) 
1  Ir.  416. 

As  regards  provision  for  a  wife  by  marriage  settlement 
where  she  is  an  infant  at  the  time  of  the  marriage,  see 
Drtiry  v.  Drury,  or  Earl  of  Ihwkinfjham  v.  Dntry,  4  B.  C.  C. 
505,  n. ;  3  B.  P.  C.  492,  ed.  Toml. ;  Caruthers  v.  Carnthers, 
4  B.  C.  C.  499 ;  Seaton  v.  Seaton,  13  App.  C.  61,  p.  67. 

Under  the  Dower  Act  (3  cV  4  Will.  IV.  c.  105),  s.  9,  where  a 
husband  devises  any  land  out  of  which  his  widow  would  be 
entitled  to  dower  if  the  same  were  not  so  devised,  or  any 
estate  or  interest  therein  to  or  for  the  benefit  of  the  widow, 
such  widow  is  not  to  be  entitled  to  dower  out  of  or  in  any 
land  of  her  husband  unless  a  contrary  intention  is  declared 
by  the  will. 

Under  this  section  a  life  interest  given  to  the  widow  in 
the  proceeds  of  sale  of  land  devised  on  trust  for  sale  bars 
her  right  to  dower.  Rowland  v.  Cuthheiison,  8  Eq.  466 ; 
In  re  Thomas ;  Thomas  v.  Honelly  34  Ch.  D.  166. 

And  a  devise  within  the  section  bars  the  widow's  dower  out 
of  land  of  which  the  husband  was  tenant  in  tail.  Coojwr 
V.  Cooper,  6  Ir.  Ch.  217. 

Provisions  made  by  the  will  itself  in  satisfaction  of  the 
rights  of  a  widow  or  of  rights  as  heir-at-law  or  next  of  kin 
stand  on  a  different  footing. 

Directions  in  the  will  excluding  the  heir-at-law  from  any 
interest  in  the  testator's  property  do  not  prevent  him  from 
taking  real  estate  which  is  not  disposed  of.    It  seems  to  be 
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immaterial  in   such  a  case  whether  the  testator  attempts      ^*P'  ^• 
to  dispose  of  the  real  estate  or  not.     Xorcott  v.  Gordon,  14 
Sim.  258  ;  Fitch  v.  Weber,  6  Ha.  145. 

On  the  other  hand,  if  there  is  a  gift  to  one  of  the  next 
of  kin  in  satisfaction  of  his  share  under  the  statute,  it  makes 
A  difference  whether  the  will  makes  a  complete  disposition 
or  not.  If  it  does,  the  gift  in  satisfaction  may  be  considered 
to  be  given  for  the  purposes  of  the  dispositions  of  the  wdll, 
and  not  as  intended  to  deprive  the  next  of  kin  of  any  interest 
in  what  may  in  the  event  turn  out  to  be  undisposed  of  (a). 
But  if  there  is  an  intestacy  on  the  face  of  the  will,  the 
gift  in  satisfaction  must  have  been  intended  to  enure  for 
the  benefit  of  the  other  next  of  kin  (b),  St/in2)8on  v.  Htitton, 
11  Yin.  185,  pi.  16;  3  Ves.  835;  Vickeriiuj  v.  Stamford, 
2  Ves.  Jun.  272,  581 ;  8  Ves.  332,  492 ;  see  XaismitJt  v.  lioi/es, 
(1899)  A.  C.  495  (a) ;  Lett  v.  Randall,  8  Sm.  &  G.  88  (/>). 

There  are,  however,  some  authorities  not  consistent  with 
the  proposition  supported  by  Lett  v.  RtindaU.  See  Johnson 
V.  Johnson,  4  B.  818 ;   Tavernor  v.  Grindlei/,  82  L.  T.  424. 

Upon  similar  principles,  a  direction  that  one  of  the  next  of  Next  of  kin 
kin  shall  take  no  share  in  the  testator's  property  will  not 
prevent  him  from  taking  his  share  under  the  Statutes  of 
Distribution.  Johnson  v.  Johnson,  4  B.  818  ;  Sf/kes  v.  Si/kes, 
4  Eq.  200;  3  Ch.  801;  see  Ramsay  v.  Shelmerdine,  L.  II. 
1  Eq.  129  ;  Gould  v.  Gould,  82  B.  391 ;  Re  Holmes ;  Holmes  v. 
Holmes,  68  L.  T.  888. 

A  limitation  to  the  next  of  kin  of  a  married  w^oman,  as  if 
she  had  died  unmarried,  will  not  exclude  the  husband's  title  as 
administrator  if  there  are  no  next  of  kin.  Hawkins  v.  Hawkins, 
7  Sim.  178. 

On  the  other  hand,  a  gift  to  a  child  of  **  ten  shillings  and  no  Gift  to  child 

of  CfiftAlIl 

more,"  has  been  held  to  bar  the  child's  right  as  next  of  kin  property  and 
where  no  disposition  was  attempted  to  be  made  by  the  will.  ^^  ^^^' 
Breton  v.  Vachell,  5  B.  P.  C.  51 ;  11  Vin.  Ab.  185,  pi.  16. 

But  such  a  clause  would  probably  now  be  construed  as 
putting  the  child  to  his  election.     Re  Holmes,  su2)ra. 

And  a  clause  excluding  some  of  the  next  of  kin  may  be  so 
framed  as  in  effect  to  amount  to  a  gift  to  the  others.     littnd  v. 
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Green,  12  Ch.  D.  819;  see  In  re  'Taylor;  Taylor  v.  Ley,  52 
L.  T.  889. 

If  the  testator  dies  without  an  heir,  lands  undisposed  of  by 
him  in  which  he  has  the  legal  estate  pasfl  by  escheat  to  the 
lord  of  whom  they  are  held,  if  he  can  be  ascertained,  or  if  not 
to  the  Crown,  but  they  are  assets  for  the  payment  of  the  debts 
of  the  deceased.  Evans  v.  Brown,  5  B.  114  ;  Viscount  Downe 
V.  Morns,  8  Ha.  894 ;  Rogers  v.  Maule,  1  Y.  &  C.  C.  4 ; 
Thraxton  v.  A.-G.,  1  Yern.  840;  Co.  Litt.  18  b;  May  v. 
Stre(%  Cro.  Eliz,  120;  In  re  Hyatt;  Boivles  v.  Hyatt,  88 
Ch.  D.  609,  p.  620. 

The  Intestates'  Estates  Act,  1884  (47  &  48  Yict.  c.  71), 
enacts  that  after  the  14th  August,  1884,  **  where  a  person  dies 
without  an  heir  and  intestate  in  respect  of  any  real  estate 
consisting  of  any  estate  or  interest  whether  legal  or  equitable 
in  any  incorporeal  hereditament,  or  of  any  equitable  estate 
or  interest  in  any  corporeal  hereditament  whether  devised 
or  not  to  trustees  by  the  will  of  such  person,  the  law  of 
escheat  shall  applj^  in  the  same  manner  as  if  the  estate  or 
interest,  above-mentioned,  were  a  legal  estate  in  corporeal 
hereditaments." 

Before  the  Act,  if  the  owner  of  a  rent-charge  died  withou  t 
heirs,  the  rent-charge  merged  in  the  land.  Co.  Litt.  299  b, 
n.  261. 

Is  the  effect  of  the  Act,  to  keep  the  rent-charge  alive  for  the 
benefit  of  the  lord  of  the  manor  ? 

Under  the  Act,  where  land  is  devised  to  trustees  on  trust  for 
sale  and  to  pay  debts  but  the  residue  is  not  disposed  of,  the 
residue,  in  default  of  an  heir,  goes  to  the  Crown  and  not  to  the 
trustees.     In  re  Wood;  A,-(j.  v.  Anderson,  (1896)  2  Ch.  596. 

In  cases  not  affected  by  this  Act,  if  a  testator  who  dies 
intestate  and  without  an  heir  has  an  equitable  estate  in  land, 
the  person  in  whom  the  legal  estate  is  vested,  whether  as 
trustee  or  mortgagee,  is  entitled  to  the  lands.  Burgess  v. 
Whcate,  1  Ed.  177  ;  A,-G,  v.  Sands,  2  Freem.  129 ;  Hardres, 
488 ;  Beak  v.  Symonds,  16  B.  406. 

The  trustee  is  beneficially  entitled,  though  the  land  may 
bo  devised  on  trust  for  sale.     Walker  v.  Denne,  2  Yes.  Jun. 
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170;    Taylor    v.    Haygarth,    14    Sim.    8;    Cox    v.   Parlcer^       Chap.  L. 
22  B.  168. 

Where  lands  held  by  trustees  for  the  testator  are  devised  to 
other  trustees,  the  latter  are  entitled  upon  failure  of  the 
trusts  if  there  is  no  heir  of  the  testator.  Onslow  v.  WalUs,  1 
Mac.  &  G.  506. 

But  the  original  trustees  will  be  entitled,  if  the  letter  trustees 
are  bare  trustees  having  no  active  duties  to  perform.  In  re 
Lashmar;  Moody  v.  V enfold,  (1891)  1  Ch.  258. 

In  the  case  of  copyholds  the  heir  of  a  trustee  who  has  not 
been  admitted  is  entitled  as  against  the  lord.  Gallard  v. 
Hawkins,  27  Ch.  D.  298. 

In  the  case  of  chattels  real  and  personal  the  Crown  and  not  The  Crown 

'folrAa  in 

the  trustee  is  entitled  on  failure  of  next  of  kin.     Cradock  v.  aefauit  of 
Owen,  2  Sm,  &  G.  241 ;  Powell  v.  Merritt,  1  ih.  381  ;  Readv.  next  of  kin. 
Stedvian,  26  B.  495  ;  Johnstone  v.  Hamilton,  11  Jur.  N.  S.  777. 

If  next  of  kin  afterwards  establish  a  title,  the  Crown  cannot 
be  charged  with  interest  on  what  it  has  received  while  in  pos- 
session of  the  property,  except  where  it  administers  to  the 
estate  of  the  deceased  person.     In  re  Gosman,  17  Ch.  D.  771. 

Estates  pur  autre  vie  descend  either  to  the  heir-at-law  or  Estates 
executor,  according  to  the  limitations  contained  in  the  latest 
instrument  affecting  the  estate.     Croker  v.  Brady,  4  L.  li.  Ir. 
653 ;  In  re  Michell ;  Moore  v.  Moore,  (1892)  2  Ch.  87. 

Under  sect.  6  of  the  Wills  Act,  estates  pur  autre  vie,  of  a 
freehold  nature,  given  to  a  man  and  his  heirs,  pass,  if  undis- 
posed of,  to  the  heir  subject  to  debts.  If  there  is  no  heir  they 
pass  to  the  executor  as  part  of  the  personal  estate,  whether 
the  interest  is  legal  or  equitable.  Plunket  v.  livilly,  2  Ir.  Ch. 
585 ;  Reynolds  v.  Wrifiht,  25  B.  100  ;  2  D.  i\  &  J.  590. 

If  there  is  no  special  occupant,  the  executor  or  administrator 
is  entitled. 

If  land  is  demised  for  lives  to  A.  and  his  heirs,  and  A.  by  Devise  without 
his  will  devises  the  estate  to  B.  without  words  of  limitation,  it  limitation 
has  been  held  in  Ireland  that  it  passes  on  B.'s  death  intestate  f^f^^i^^,^^ 
to  B.'s  heir-at-law.     Wall  v.  Byrne,  2  J.  &  L.  118;  Blake  v.  limited  to  A. 

i^f\n,\   1     ^^'^  ^^^  heirs. 

Jones,  1  H.  &  Br.  227,  n. ;  In  re  Kinrj ;  King  v.  King,  (1898)  1 
Ir.  91 ;  (1899)  1  Ir.  30. 
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The  rule  in  England  appears  to  be  different,  and  in  such  a 
case,  as  no  special  occupant  is  named,  the  estate  goes  to  the 
executor  or  administrator.  Doe  d.  Lewis  v.  Lewis,  9  M.  &  W. 
662.  Philjjotts  V.  James,  3  Doug.  425,  is  explained  in  (1897) 
1  Ch.  67. 

There  appears  to  be  no  difference  on  this  point  between  a 
conveyance  l)y  deed  and  a  devise  by  will,  since  a  conveyance 
by  deed  passes  the  whole  interest  without  words  of  limitation. 
Brenmi  v.  Boync,  l&li\  Ch.  87. 

The  point  only  arises  where  the  estate  is  in  its  creation 
gi-anted  to  A.  and  his  heirs. 

In  other  cases,  if  no  special  occupant  is  named,  it  goes  to 
the  executor  or  administrator.  Li  re  Shcpiyard  ;  Sheppard  v. 
Mannimf,  (1897)  2  Ch.  67. 

Thus,  if  an  estate  pur  autre  vie  is  conveyed  to  A.  and  his 
heu*s  in  trust  for  B.,  no  special  occupant  being  named  in  the 
limitation  of  the  equitable  estate,  it  passes  to  the  legal  personal 
repl'esentative.  Earl  of  Mountcashel  v.  More-Smyth,  (1896) 
A.  C.  158. 

Land  which  is  undisposed  of  for  a  chattel  interest  passes  to 
the  heir,  but  the  heir  takes  the  interest  as  personalty.  Levvt 
V.  Ncedham,  2  Vern.  188  ;  Sewell  v.  Denny,  10  B.  315  ;  BurUy 
V.  Evelyn,  16  Sim.  290;   Whitehead  v.  Bennett,  18  Jur.  140. 

Residue  undisposed  cf. 

Since  Lord  St.  Leonards' Act  (11  Geo.  IV.  &  1  Will.  IV.  c.  40), 
which  controls  the  wills  of  testators  dying  after  September  1, 
1830,  the  executors  take  the  residue  undisposed  of  for  the 
benefit  of  the  next  of  kin,  unless  a  contrary  intention  is 
expressed  in  the  will,  parol  evidence  not  being  admissible. 
Juler  V.  Jider,  29  B.  34 ;  Love  v.  Gaze,  8  B.  472. 

Such  contrary  intention  does  not  sufficiently  appear  by  the 
mere  fact  that  the  testator  shows  that  he  conceived  himself  to 
have  disposed  of  the  residue.     Travers  v.  Travers,  14  Eq.  275. 

But  if  the  testator  appoints  three  of  his  children  executors 
without  expressly  giving  them  any  beneficial  interest,  and 
gives  reasons  why  he  has  not  provided  by  his  will  for  his 
other  children,  the  executors  will  take  the  residue  beneficially. 
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Harrison   v.  Harrison,  2  H.  &  M.  287;    see  Fm/c  v.  Fitf/c,      Chap.  L. 
27  L.  R.  Ir.  59.  ~ 

Where  a  testator,  after  making  several  legacies,  gave  to 
each  of  his  executors  50Z.  and  added,  "I  will  the  executors 
shall  apply  the  overplus,  if  any,  as  they  think  fit,"  it  was 
held  that  they  took  the  residue  as  trustees  for  the  next  of 
kin,     Fcnton  v.  Xevin,  81  L.  R.  Ir.  478. 

The  Act  applies  only  where  the  executor  would  otherwise  The  Act  only 
have  taken  the  undisposed  residue ;  it  does  not  therefore  the 'wiir^^^ 
apply,  where  there  is  an  express  devise  of  the  residue,  whether  containH  no 

^i-   ^^  ^  ^  '  gift  of  the 

on   trusts   which   do  not  exhaust    the   whole   or  otherwise,  residue. 
Saltmarsh  v.  Barrett,  22  B.  474 ;   8  D.  F.  &  J.  279 ;   Yeap 
Cheah  Xeo  v.  Ong  Chnuj  Nco,  L.  R.  6  P.  C.  881 ;    WUUams 
V.  A  ride,  L.  R.  7  H.  L.  606. 

If  there  are  no  next  of  kin.  Lord  St.  Leonards'  Act  does  Where  there 
not  apply,  and  the  executors  will  take  the  residue  undisposed  kin  the^Act 
of,  unless  a  contrary  intention  is  indicated,  in  which   case  ^^^-^'^^^ 
it  will  go  to  the  Crown.     MuhlUton  v.  Spicer,  1  B.  C.  C.  201 ; 
Johnstone  v.  Hamilton,  11  Jur.  N.  S.  777  ;  Tat/lor  v.  Hat/f/arth, 
14  Sim.  8 ;  In  re  Knowles ;  Roose  v.  Chalk,  28  W.  R.  975. 

It  becomes,  therefore,  necessary  to  consider  in  what  cases  The  title  of 
executors  would  have  been  held  excluded  from  the  residue  c^eTuilde? 
undisposed  of  under  the  old  law.  the  old  law. 

1.  They  take  only  such  residue  as  the  testator  did  not 
intend  to  dispose  of. 

a.  They  do  not  take  legacies  which  have  lapsed  or  are  They  do  not 
void.     Bennett  v.  Batchelor,  8  B.  C.  C.  28  ;  A.-G.  v.  Tomkins,  ^^iij^''"'^ 

Amb.  216.  legacies. 

b.  Nor  do  they  take  where  the  whole  is  expressly  given  Nor  residue 
to  them  on  trusts  which  are  void:    Dacre  v.   Patrichson,  1  given  on  trust 
Dr.  &  Sm.  182;  Johnstone  v.  Hamilton,  11  Jur.  N.  S.  777; 

or  not  exhaustive:  Dawson  v.  Clarke,  18  Ves.  247;  Ellcock 
V.  MajUh  2  Ph.  798  ;  8  H,  L.  492 ;  or  not  declared  :  Milnes 
V.  Slater,  8  Ves.  295  ;  Taylor  v.  Haygarth,  14  Sim.  8;  Cradock 
V.  Owen,  2  Sm.  iV  G.  241;  Head  v.  Stedman,  26  B.  495; 
Vezey  v.  Jamson,  1  S.  &  St.  69;  Chester  v.  Chester,  12 
Eq.  444, 

The  fact,  however,  that  the  executors  are  made  trustees 
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for  some  particular  and  limited  purpose  does  not  affect  their 
title  to  the  residue.  Battelen  v.  Windle,  2  B.  C.  C.  81  ; 
Ontfitha  v.  Hamiltou,  12  Yes.  299;  Pratt  v.  Sladden,  14 
Ves.  193. 

2.  And  even  when  the  property  is  not  given  to  the  executors 
upon  trust,  if  they  are  appointed  to  carry  out  the  will,  or  are 
treated  as  undertaking  a  duty  and  not  receiving  a  benefit, 
they  take  as  trustees.  Androvin  v.  Poilhlanc,  3  Atk.  299 ; 
Bvaddon  v.  Farraud,  4  Euss.  87 ;  Givand  v.  Hanbunf,  3  Mer. 
150;  Lord  North  v.  Pnrdou,  2  Ves.  Sen.  495 ;  Dillon  v.  Reillif, 
9  L.  R.  Ir.  57. 

But  where  the  trust  is  only  inferential,  evidence  in  favour 
of  the  executors  will  be  admitted.  Gladdbuj  v.  Yapp,  5 
Mad.  56. 

8.  And  a  presumption  against  the  executor's  title  is  raised 
if  the  testator  shows  an  intention  to  dispose  of  the  residue, 
though  he  may  not  actually  do  so  :  Bishop  of  Cloyne  v.  Young, 
2  Ves.  Sen.  91;  Lord  North  v.  Piirdon,  2  Ves.  Sen.  496; 
Darcrfi  v*  Ih'iccSj  3  P.  W.  40;  Mordaiint  v.  Hussei/j  4  Ves.  117  ; 
Memr  v.  Mrncc,  18  Ves.  848 ;  or  if  he  expresses  an  intention 
to  dispose  of  part  only  of  his  property  by  his  will :  Urquhart 
V.  King,  7  Ves.  225  ;  or  if  the  property  is  directed  to  go 
according  to  law  :  Cranln/  v.  Hale,  14  Ves.  307. 

In  such  cases  evidence  in  support  of  the  executor's  title 
is  admissible.  Bishop  of  Cloi/uc  v.  Young,  2  Ves.  Sen.  91 ; 
Noursc  V.  Finch,  1  Ves.  Jun.  344;  2  Ves.  Jun.  78;  /«  rr 
Bacon's  Will;  Camp  v.  Coc,  31  Ch.  D.  460. 

4.  The  executor  takes  as  trustee  for  the  next  of  kin : — 

a.  If  there  is  a  legacy  to  a  sole  executor,  whether  general 
or  specific,  or  whether  in  possession  or  reversion,  or  whether 
expressed  to  be  for  his  trouble  or  not,  or  whether  for  life 
or  not,  if  there  is  no  gift  of  the  remainder.  Nourse  v.  Finch, 
1  Ves.  Jun.  344 ;  2  Ves.  Jun.  78 ;  Southcot  v.  Watson,  8  Atk. 
226 ;  Sclvy  v.  Wood,  10  Ves.  71 ;  Oldman  v.  Slater,  8  Sim.  84 ; 
Rachfield  v.  Careless,  2  P.  W.  158 ;  King  v.  Denison,  1  V.  &  B. 
260;  Zonch  v.  Lambert,  4  B.  C.  C.  826;  Dick  v.  iMmhert, 
4  Ves.  725. 

It  makes  no  difference  that  the  executrix  is  the  testator's 
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wife  or  relation,  or  that  legacies  are   given  to  the  next  of      JChap^L^ 
kin.     Ramhll  v.  Bonkey,  2  Vern.  425 ;   Dick  v.  Lavihert,  4 
Ves.   725 ;   Farriiu/ton  v.  Knu/htlry,  1  P.  W.   543 ;    and  see 
note,  ih. 

If  the  legacy  is  given  in  general  words  parol  evidence  is 
admissihle  in  support  of  the  executor's  title.  Clennell  v. 
Lewthwaitr,  2  Ves.  Jun.  465,  644 ;  Ijanfjham  v.  Sanford,  1? 
Ves.  485. 

But  not  if  it  is  given  to  'him  expressly  for  his  trouble. 
liachfield  v.  Careless,  2  P.  W.  158. 

It  seems  doubtful  whether  a  contingent  reversionary  interest  what 

iGiraciGS  will 

would  raise  a  presumption  against  the  executor's  title.     Li/nn  not  convert 
V.  Bi'avn;  T.  \-  E.  63.  f„V?Z*^L 

'  iDto  a  trustee. 

A  legacy  to  an  executor's  wife  will  not  convert  him  into  a 
trustee  for  the  next  of  kin.  Wilson  v.  Ivat,  2  Ves.  Sen.  166  ; 
Fruer  v.  Bouquet,  21  B.  33. 

In  these  cases  the  presumption  against  the  executor's  title 
arises  from  the  difficulty  of  supposing  that  the  testator  would 
have  given  him  something  if  he  meant  him  to  have  all. 
Therefore,  if  the  express  legacy  can  be  accounted  for  on  other 
grounds,  no  presumption  arises.  If,  for  instance,  the  legacy 
is  an  exception  out  of  a  larger  gift :  GnffitU  v.  Rogers,  1 
Eq.  Ab.  245,  pi.  8 ;  Jones  v.  Westcoinh,  Prec.  Ch.  316  ; 
and  this  includes  the  case  of  a  gift  to  the  executor  for  life, 
if  there  is  a  gift  of  the  remainder:  Granville  v.  Beaufort, 
1  P.  W.  114 ;  or  if  the  legacy  is  to  an  executrix,  a  married 
woman,  for  her  separate  use.  Newstead  v.  Johnson,  2  Atk. 
45  ;  9  Mod.  242. 

b.  Equal  legacies  to   several   executors  will  also  raise  a  Bq^ai  legacies 
presumption   against   their   title  to  the  residue.     Ommaney  executors. 
V.  Butcher,  T.  &  E.  260 ;  In  re  Hudson's  Trusts,  81  W.  E. 
778;  52  L.  J.  Ch.  789. 

And  this  presumption,  it  seems,  is  not  rebutted  by  the 
fact  that  unequal  bounty  is  shown  them  as  regards  real 
estate.     Mackleston  v.  Brown,  6  Ves.  52,  p.  64. 

But   legacies    to   some   executors    and  not  to  others,   or  Legacies 
unequal  legacies  to  all,  raise  no  presumption  against  them,  executors 
since  the  intention  may  be  to  favour  some  more  than  others.  *°^  ?°* 

to  others. 
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Griffiths  V.  Hamilton,  12  Yes.  299  ;  Pratt  v.  Sladden,  14  Yes. 
193  ;  BoH'hrr  v.  Hunter,  1  B.  C.  C.  828  ;  Raaiings  v.  Jeuninfjs, 
13  Yes.  39 ;  Dawson  v.  Thome,  3  Russ.  235 ;  In  re  Knowles  ; 
Roose  V.  Chalh,  28  W.  R.  975. 

If,  however,  a  legacy  be  given  to  one  of  several  executors 
expressly  for  his  trouble,  they  all  take  as  trustees,  mtite 
v.  Evans,  4  Yes.  21 ;  Milnes  v.  Slater,  8  Yes.  295. 

But  in  such  a  case  parol  evidence  to  support  their  title 
would  be  admitted.     Williams  v.  Jones,  10  Yes.  77. 

5.  If  it  is  clear  that  the  executors  are  appointed  not  from 
personal  motives,  but  merely  from  convenience  or  because  they 
occupy  a  particular  position,  they  take  as  trustees.  Urquhart 
V.  King,  7  Yes.  224 ;  De  Mazar  v.  Pyhns,  4  Yes.  644  ;  Sadler 
V.  Turner,  8  Yes.  616. 

Evidence  in  favour  of  next  of  kin  is  not  admissible,  except 
to  rebut  evidence  in  favour  of  the  executors.  White  y.  Williams^ 
3  Y.  &  B.  72. 
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CHAPTER    LI. 

ADMINISTRATIOl^. 

A.   Payment  op  Debts,  &c. 

Funeral  Expenses. 
The  first  to  be  paid  out  of  the  assets  of  the  deceased  are      Chap*  u. 


the  funeral  expenses,  for  which  the  executor  is  liable  if  he  has  Funeiai 
assets,  though  he  did  not  himself  order  the  funeral.      Tugwell  ®*p«"^- 
V.  Heyman,  3  Camp.  297 ;  Rogers  v.  Price,  3  Y.  &  J.  28. 

In  case  of  necessity,  a  stranger  may  order  the  funeral  and  pay 
for  it  out  of  the  assets,  without  rendering  himself  liable  as  exe- 
cutor de  son  tort,  and  he  may  recover  the  expenses  from  the  estate. 
Yin.  Ab.  Executor,  B.  a,  24 ;  Green  v.  Salmon,  8  A.  &  E.  348. 

As  against  creditors  the  funeral  expenses  must  not  be  more 
than  is  reasonable,  having  regard  to  the  position  of  the 
deceased.     Hancock  v.  Podmore,  1  B.  &  Ad.  260. 

In  the  case  of  a  married  woman,  the  husband  is  liable  for  Funeral 
her  funeral  expenses,  but  where  the  funeral  expenses  are  made  m^i^"  °^ 
a  charge  by  her  will,  or  she  has  an  estate  of  her  own  which  ^oman. 
does  not  go  to  the  husband,  he  may  be  recouped  the  funeral 
expenses.      Willsher  v.  Dohie,  2  E.  &  J.  647 ;    In  re  M^Myn  ; 
Lightbown  v.  M'Myn,  33  Ch.  D.  575. 

Costs  of  Administration, 

After  funeral  expenses  come  the  costs  of  administration,  and  Costfl  of 
these  costs  have  priority  over  any  other  costs  directed  to  be  tion.*'^"'*'^ 
paid  out  of  the  estate,  for  instance,  costs  of  a  suit  in  the  Pro- 
bate Division.     In  re  Mayhew  ;   Rowles  v.  Mayhew,  5  Ch.  D. 
696 ;    GiUooly  v.  Plunkett,  9   L.  R  Ir.  824 ;    In   re   Price  ; 
Williams  v.  Jenkins,  81  Ch.  D.  485. 

T.W.  z   z 
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ADMINISTRATION. 
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Personal 
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for  costs. 


Testators  often  give  directions  how  costs  of  administration 
are  to  be  borne. 

It  is  now  settled  that  a  direction  to  pay  testamentary  expenses 
includes  the  costs  of  an  administration  action,  except  in  so  far 
as  they  have  been  increased  by  the  administration  of  the  real 
estate.  Mo7*rell  v.  Fisher,  4  D.  G.  &  S.  422;  Miles  v.  Harrison^ 
9  Ch.  816  ;  Harhe  v.  Harloe,  20  Eq.  471 ;  Penny  v.  Penny,  11 
Ch.  D.  440;  Re  Young;  Young  v.  Dobnan,  44  L.  T.  499;  Patching 
V.  Barnett,  51  L.  J.  Ch.  74 ;  In  re  MiddUton ;  Thompson  v. 
Harris,  19  Ch.  D.  552  ;  In  re  Cophnd ;  Mitchell  v.  Bain^  44 
W.  E.  94 ;  see  In  re  Roper ;  Taylor  v.  Blaiid,  45  Ch.  D.  126. 

The  term  executorship  expenses  has  the  same  meaning. 
Sharp  V.  Lush,  10  Ch.  D.  468. 

Costs  of  an  administration  suit  have  been  held  to  be  included 
under  **  funeral  and  other  expenses  "  and  "  legal  expenses." 
Wehh  V.  De  Beauvoisin,  81  B.  573 ;  Coventry  v.  Coventry, 
2  Dr.  &  Sm.  470. 

But  the  words  **  debts  and  costs  of  proving  the  will  "  do  not 
include  costs  of  a  suit.  Stringer  v,  Haiper,  26  B.  585  ;  see 
Alsop  V.  BeU,  24  B.  451. 

Browne  v.  Groombi'idge,  4  Mad.  495,  and  Gilbertson  v.' 
Gilbertson,  84  B.  854,  where  the  costs  of  a  special  case  were 
held  not  included  in  testamentary  expenses,  and  In  re  BieVs 
Estate,  16  Eq.  577,  may  be  considered  overruled.  See,  too. 
Brown  v.  Burdctt,  58  L.  J.  Ch.  56. 

The  plaintiff's  costs  of  an  unsuccessful  action  impeaching 
the  will  are  not  testamentary  expenses.  In  re  Prince  ;  Godwin 
V.  PHnce,  (1898)  2  Ch.  225. 

As  to  the  effect  of  a  direction  to  pay  the  testamentary 
expenses  of  the  testator's  widow ;  see  In  re  Clemow ;  Yea  v. 
CUmow,  W.  N.  1900,  105. 

A  fund  charged  with  payment  of  testamentary  expenses 
need  not  be  retained  by  the  executors  for  more  than  a  year  if 
no  action  is  apprehended.     In  re  Cope's  Trusts^  86  L.  T.  487. 

If  no  particular  fund  is  appointed  by  the  testator,  costs  of 
administration  are  payable  out  of  the  personal  estate,  except 
in  so  far  as  they  have  been  increased  by  administration  of  the 
realty,  which  in  that  case  must  bear  the  added  costs.      Ripley 
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V,  Moyseij,  1  Kee.  578  ;    Pickford  v.  Brown,  2  K.  k  J.  426  ;      Chap.  LI. 
Jackson  v.  Pease,  39  Eq.  96  ;  In  re  Middleton ;    Thompson  v. 
Harris,  19  Ch.  D.  552  ;    hi  re  Toicn/s  Settled  Estate ;    Dallas 
V.  Towry,  41   Ch.  D.  64,  p.  87 ;    see  In  re  Price ;    Williains  v. 
Jenkins,  81  Ch.  D.  485. 

The  costs  of  administration  include  the  costs  of  getting  in  What  costs 
of  the  real  and  personal  estate  which  is  in  a  foreign 
country  and  the  payment  of  all  duties  necessary  for  that  pur- 
pose.    Peter  v.  Stirling,  10  Ch.  D.  279  ;    lie  Maunce ;   Brawn 
V.  Maurice,  75  L.  T.  415. 

Where  the  residue  is  composed  of  the  proceeds  of  sale  of  Mixed  residue 
realty  directed  to  be  conveiiied  and  of  personalty,  given  together  rateabiy. 
as  a  mixed  fund,  costs  of  administration  are  payable  out  of  the 
mixed  fund  rateabiy,  and  a  lapsed  share  will  not  be  applied 
before  shares  well  disposed  of.  This  is  the  case  though  the 
personalty  may  not  be  exonerated  for  the  purpose  of  paying 
debts.     Ltu'kcraft  v.  Pndham,  48  L.  J.  Ch.  686. 

In  the  case  of  a  fund  subject  to  a  power  the  costs  of  adminis-  Unappointed 
tration  will  be  borne  rateabiy  by  appointed  and  unappointed  ^^  jfabie. 
shares.      Warren  v.  Postlethwaite,  2  Coll.  108,  116 ;  Trollope 
V.  lioutledge,  1  De  G.  &  S.  662  ;  Moore  v.  Dixon,  15  Ch.  D.  566. 

Probate  Duty  and  the  old  Estate  Duty  were  payable  out  of  Probate  and 

estate  duty. 

the  residuary  personalty.     In  re  Bourne ;  Martin  v.  Martin, 
(1898)  1  Ch.  188. 

The  heir  could  not  be  made  liable  to  pay  the  Probate  Duty.     • 
Shepheard  v.  Beetham,  6  Ch.  D.  597. 

Debts  and  their  PrioHty. 

After  payment  of  the  funeral  and  testamentary  expenses,  Priority  of 
the  debts  are  payable  in  the  following  order  of  priority  : —  ®  *" 

I.  Debts  due  to  the  Crown  by  record  or  specialty.  crown  debts 

Whoever  receives  money,  knowing  or  having  reason  to  gL^JJJ^^*^ 
believe  that  it  is  money  of  the  Crown,  becomes  a  debtor  to  the  what  makes 
Crown.     Rex  v.    Wrangham,  1  Cr.   &  J.  408 ;   Rex  v.  Ward,  ^^^^^ 
^  Ex.  801,  n. ;  Reg.  v.  Adams,  2  Ex.  299 ;  In  re  West  London 
Commercial  Bank,  88  Ch.  D.  864. 

An  Education  Board  having  a  discretionary  power  inde- 
pendent of  the  Government  to  expend  money  entrusted  to  it, 

z  z  2 
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is  not  in  the  position  of  the  Crown  in  respect  of  such  money  > 
Fox  V.  Goveniinenf  of  Newfoundland,  (1898)  A.  C.  667. 

A  surety  who  has  paid  a  Crown  debt  is  entitled  to  the 
Crown's  priority.  In  re  Lord  ChnrchiU ;  Manhtyy.  Churchill^ 
39  Ch.  D.  174. 

II.  Debts  to  which  priority  is  given  by  statute. 

1.  By  the  Preferential  Payments  in  Bankruptcy  Act,  1888 
(51  &  52  Vict.  c.  62),  which  applies  to  the  administration  in 
Chancery  of  the  estate  of  a  person  who  dies  insolvent  after 
the  31st  December,  1888  (In  re  Heywood ;  Parkhiffton  v. 
Hey  wood,  (1897)  2  Ch.  593),  priority  is  given  to — 

(a)  Parochial  and  other  local  rates  due  and  having  become 
due  within  twelve  months  before  the  death,  and  all 
assessed  taxes,  land  tax,  and  income  tax  assessed  on 
the  deceased  up  to  the  5th  April  before  his  death,  not 
exceeding  one  year's  assessment ; 

(h)  Wages  and  salaries  of  clerks  and  ser\'ants  for  services 
rendered  during  four  months  next  before  the  death,  not 
exceeding  50/.  (Ex  parte  Fox,  17  Q.  B.  D.  4) ; 

(e)  Wages  of  labourers  and  workmen  not  exceeding  25/.  for 
time  or  piecework,  in  respect  of  sendees  rendered  during 
two  months  next  before  the  death,  with  a  provision  for 
the  case  of  wages  payable  in  a  lump  sum  at  the  end  of 
the  year  of  hiring. 

2.  4  &  5  Will.  rV^  c.  40,  s.  12 ;  6  &  7  Will.  IV.  c.  32,  s.  4,  both 
now  repealed,  gave  priority  to  debts  owing  to  Friendly  and 
Building  Societies  by  their  oflScers:  Moors  v.  Mairiotf,  7 
Ch.  D.  543 ;  and  the  privilege  is  preserved  as  regards 
Friendly  Societies  by  59  &  60  Vict.  c.  25,  s.  35. 

8.  The  Trustee  Savings  Bank  Act,  1863  (26  &  27  Vict, 
c.  87),  s.  14,  gives  a  similar  priority  to  debts  owing  to  a 
Savings  Bank  in  respect  of  sums  received  by  its  officers  by 
virtue  of  their  office.  Ex  pai-te  Riddell ;  Re  Batson,  3  Mont.  I). 
&  D.  80;  Ex  parte  Meet;  In  re  Jardins,  4  De  G.  &  S.  52; 
///  re  IVUlianis;  Jones  v.  Williams,  86  Ch.  D.  573. 

4.  In  the  case  of  a  person  dying  while  subject  to  military 
law  a  priority  is  given  to  certain  debts  by  the  Regimental 
Debts  Act,  1893  (56  Vict.  c.  5),  s.  2. 
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5.  The  guardians  have  no  preference  against  the  estate  of  a      ^^P-  ^^' 
deceased  pauper  for  expenses  of  maintenance  under  sect.  16  of  Goardwins  of 
the  Poor  Law  Amendment  Act,  1849  (12  &  13  Vict.  c.  103).  ^"'" 
Later  v.  Botham  c(:  Sons,  (1895)  1  Q.  B.  59.  • 

The  eflfect  of  sect.  40  of  the  Bankruptcy  Act,  1883  (46  &  47  ^^^  of 
Vict.  c.  52),  is  to  abolish  pre-existing  priorities  given  by  statute  Act  on 
if  the  estate  is  administered  in  bankruptcy,  except  so  far  as  they  preferences, 
are  saved  by  the  Act.     The  priority  of  a  Savings  Bank  for  a 
debt  from  its  officer  is  therefore  gone  in  bankruptcy.     But 
it  has  been  held  that  sect.  10  of  the  Judicature  Act,  1875 
(38  &  39  Vict.  c.  77),  has  not  imported  the  bankruptcy  rule  on 
this  point  into  the  administration  of  an  estate  in  Chancery.  The 
priority,  therefore,  of  a  Savings  Bank  in  such  a  case  remains. 
In   re   Williams;   Jones  v.   JVilliaviSy   36   Ch.   D.   573;   see, 
however.  In  re  Leng ;  Tarn  v.  Emmersany  (1895)  1  Ch.  652. 

in.  Judgments  against  the  deceased  when  the  judgment  has  Begi«tcped 

judgments. 

been   registered   under  23  &  24  Vict.  c.  38,  s.  3.     Kemj)  v. 
Waddingtony  L.  R.  1  Q.  B.  355. 

It  has  been  held  that  sect.  10  of  the  Judicature  Act,  1875 
(38  &  39  Vict.  c.  77),  has  not  imported  into  the  administration 
of  insolvent  estates  in  Chancery  the  bankruptcy  rule  that  all 
debts,  except  as  expressly  otherwise  provided,  are  to  be  paid 
pari  passu.  Smith  v.  Morgan,  5  C.  P.  D.  337 ;  In  re  Maggi, 
20  Ch.  D.  545 ;  see,  however.  In  re  Leng ;  Tarn  v.  Emmerson, 
(1895)  1  Ch.  652. 

As  the  law  now  stands,  therefore,  the  old  rules  as  to  priorities 
still  prevail  if  the  estate  is  not  administered  in  bankruptcy. 

A  surety  who  has  paid  the  judgment  debt  without  taking  an  Surety  paying 
assignment  is  in  the  same  position  as  the  judgment  creditor.  J"bf^*'** 
In  re  M'Mijn  ;  Lighthown  v.  M'Mpn,  33  Ch.  D.  575. 

The  judgment  must  be  the  judgment  of  a  Court  of  Record,  What 
and   by  1  &  2  Vict.  c.  110,  s.  18,  all  decrees  of  Courts  of  i^^^riority. 
Equity  and  all  rules  of  Courts  of  common  law  and  all  orders 
in   lunacy,   whereby   any  money   or   any  costs,  charges,  or 
expenses  shall  be  payable,  are  to  have  the  effect  of  judgments. 

The  order  must  be  for  payment  of  a  definite  sum  of  money 
to  a  particular  person ;  therefore,  an  order  for  an  account  and 
payment  of  what  may  be  found  due  (a),  a  chief  clerk^s  certificate 
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finding  a  sum  due(t),  and  an  order  to  pay  into  Court  (c) 
give  no  priority.  Chadwick  v.  Holtj  8  D.  M.  &  G.  584  (a)  ; 
Earl  of  Mansfield  v.  Ogle,  4  De  G.  &  J.  88  (h) ;  Wand  v. 
Docker,  5  Jur.  N.  S.  1287  (c). 

lY.  Judgments  against  the  legal  personal  representative  for 
debts  of  the  deceased,  whether  the  judgment  is  registered  or 
not.  Jenninf/8  v.  Righj,  83  B.  198;  In  re  IVUliams'  Estate; 
Willmms  v.  Williams,  15  Eq.  270. 

Such  a  judgment  has  no  priority  unless  it  is  actually 
signed  before  the  date  of  a  judgment  for  administration  of  the 
estate.  Parker  v.  Bingham,  88  B.  585  ;  In  re  Stnhhs'  Estate ; 
Hanson  v.  Stuhbs,  8  Ch.  D.  154. 

An  order  against  the  legal  personal  representative  to  pay  a 
call   out  of  the  assets  of  the  deceased  in  a  due  course  of 
administration  is  not  a  judgment  which  will  give   priority.  < 
In  re  Hnhhack ;    International  Marine  Hgdropathir  Company 
V.  Hawes,  29  Ch.  D.  984. 

Inter  se  judgments  against  the  executor  have  priority 
according  to  order  of  date.  Ahhis  v.  Winter,  8  Sw.  578,  n. ; 
Motive  V.  Bank  of  England,  8  Sw.  578  ;  Ca.  t.  Talb.  212 ; 
DoUond  V.  Johnson,  2  Sm.  &  G.  801. 

V.  Statutes  and  Eecognizances. 

Statutes  are  obsolete.  A  familiar  kind  of  recognizance  is  the 
ordinary  recognizance  of  a  receiver  and  manager  appointed  by 
the  Court,  which  does  not  create  a  Crown  debt.  See  Secufram 
V.  Tuck,  18  Ch.  D.  296. 

VI.  Debts  by  specialty  (including  arrears  of  rent  (a) )  and 
simple  contract,  including  judgments  against  the  deceased  not 
registered  (b) ;  see  Hinde-Palmer's  Act  (82  &  88  Vict.  c.  46). 
In  re  Hastings ;  Shi r re ff'  v.  Hastings,  6  Ch.  I).  610(a);  J\in 
OMuive  V.  Xerinckx,  21  Ch.  D.  189  (b). 

Formerly  a  debt  due  from  an  incumbent's  estate  for 
dilapidations  was  postponed  to  simple  contract  debts,  but 
it  now  ranks  with  them  under  the  Ecclesiastical  Dilapidations 
Act,  1871  (84  &  85  Vict.  c.  48).  In  re  Monk;  Wayman  w 
Monk,  85  Ch.  D.  588. 

A  simple  contract  debt  due  to  the  Crown  is  not  entitled  to 
priority  over  a  specialty  debt.     The  result  is  that  the  assets 
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must  be  apportioned  between  specialty  and  simple  contract      c^P-  U. 
debts,  and  the  Crown  will  be  paid  in  priority  out  of  the  portion 
available  for  simple  contract  debts.     In  re  Bentinck ;  Bentinck 
V.  Bentinck,  (1897)  1  Ch.  678. 

MI.  Money  of  a  wife  lent  to  her  husband  for  the  purposes  of  Mon«y  lent 
his  business.     In  re  Leng ;  Tarn  v.  Emmerson,  (1895)  1  Ch.  652. 

MIX.  Voluntary  Bonds  and  Covenants.     Jones  v.  Pan  ell,  1  VoluntM-y 
Eq.  Ca.  Ab.  84 ;  see  Blount  v.  Don^hty,  3  Atk.  483 ;  Dawson 
V.  KeartoUj  8  Sm.  &  G.  186. 

The  holder  of  a  promissory  note  or  similar  instrument  given 
without  consideration  has  no  claim  upon  the  estate.  In  re 
Whitaker,  42  Ch.  D.  119. 

A  voluntary  bond  assigned  for  value  is  entitled  to  the  same 
priority  as  if  it  had  originally  been  given  for  value.  Payne  v. 
Moiiimer,  4  De  G.  &  J.  447. 

IX.  Interest  on  debts  not  carrying  interest  payable  under  intereBt. 
Order  55,  rule  62.     Garrard  v.  Lord  Dinorben,  5  Ha.  213. 

Execntortt'  Right  to  Prefer. 

The  legal  personal  representative  may  prefer  a  creditor  over  Right  to 
other  creditors  of  the  same  class,  and  this  right  has  not  been  ^^  ®'' 
affected  by  Hinde-Palmer's  Act.  But  that  Act,  which  places 
specialty  and  simple  contract  creditors  on  the  same  footing, 
does  not  enable  the  executor  to  pay  a  simple  contract  in 
preference  to  a  specialty  debt  where  the  estate  is  insolvent. 
Vibart  v.  Coles,  24  Q.  B.  D.  364 ;  In  re  Hankey  ;  Cunliffe  Smith 
V.  Hankey,  (1899)  1  Ch.  541;  not  following  -R^  Orsmond ; 
Dniry  v.  Orsmond,  58  L.  T.  24. 

In  exercise  of  this  right  the  executor  may  pay  a  statute-  statnte-baired 
barred   debt  unless  it  has  been    judicially  declared  to   be  ^®^*'' 
barred  (a) ;   and  he  may  pay  a   debt  that   does  not  carry 
interest  before  a  debt  that  does  (6).     Stahlschmidt  v.  Lett,  1 
Sm.  &  G.  416  ;  Louis  v.  liumney,  4  Eq.   451 ;   Midgley  v. 
Midgley,  (1893)  8  Ch.  282 ;  see  In  re  Wenham ;  Hunt  v.  Wen- 
ham,  (1892)  3  Ch.  59  {a) ;  Turner  v.  Turner,  1  J.  &  W.  44  r 
Robinson  v.  Gumming,  2  Atk.  409,  411 ;  In  re  Sterens ;  Cooke 
V.  Stevens,  (1898)  1  Ch.  162,  174  {b) . 

He  cannot  pay  a  debt  which  is  not  enforceable  because  the 
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Statute  of  Frauds  has  not  been  complied  with.    In  re  Rown^on  ; 
FIM  V.  White,  29  Ch.  D.  358. 

The  right  to  prefer  continues  until  judgment  for  the  adminis* 
tration  of  the  estate,  and  a  receiver  will  not  be  appointed 
merely  to  interfere  with  the  right.  European  Assurance 
Society  v.  Radcliffe,  7  Ch.  D.  733 ;  Philips  v.  Jones,  28  Sol.  J. 
360 ;  In  re  Barrett ;  Whitaker  v.  Barrett,  43  Ch.  D.  71 ;  In  re 
Wells ;  Molony  v.  Brooke,  45  Ch.  D.  569 ;  In  re  Stevens ; 
Cooke  V.  Stevens,  (1898)  1  Ch.  162,  p.  173. 

Executors*  Right  of  Retainer. 

The  legal  personal  representative  could  be  sued  by  creditors, 
who  would,  on  recovering  judgment,  get  priority  over  other 
creditors  of  the  same  degree.  But  he  could  not  sue  himself 
and  so  acquire  priority.  To  remedy  this  disability  the  law 
allows  the  legal  personal  representative  to  retain  his  debt 
out  of  legal  assets  as  against  creditors  of  equal  degree  with 
himself. 

The  right  extends  to  the  executor  of  a  sole  executor. 
Thomson  v.  Grant,  1  Euss.  540,  n. ;  In  re  Owen  ;  Poe  v.  Shortt, 
23  L.  R.  Jr.  328. 

As  between  several  legal  personal  representatives  the  right 
must  be  exercised  rateably  in  proportion  to  their  debts. 
Chapman  v.  Turner,  11  Vin.  Ab.  72;  9  Mod.  268. 

If  there  is  an  administrator  durante  minore  tetate,  or  to  the 
use  of  another,  for  instance  a  lunatic,  the  administrator  may 
retain  not  only  his  own  debt,  but  also  the  debt  of  the  infant  or 
lunatic.  Roskelley  v.  (iodolphin.  Sir  T.  Raym.  484;  Franks 
V.  Cooper,  4  Ves.  763. 

If  when  the  debt  is  retained  the  legal  personal  representa- 
tive has  no  notice  of  a  creditor  of  higher  degree  than  himself 
he  cannot  afterwards  be  sued  by  such  a  creditor.  In  re 
Fludyer;  Winglield  v.  Erskine,  (1898)  2  Ch.  562. 

The  right  extends  only  to  legal  assets,  i.e.  such  assets  as 
come  to  the  legal  personal  representatives  viHute  officii. 
Legal  assets  include  the  equity  of  redemption  in  a  sum  of 
money  charged  on  land  and  in  a  term  of  years.  Hawkins  v. 
Lawse,  1  Leon.  154;  Cook  v.  Gregson,  3  Dr.  547;  Hanley  v. 
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M'Dennott,    I.    E.    9    Eq.    35;    not    following  Cirditors  of     Chap.  LI. 
Sir    Charles    Cox,    3    P.    W.     341;    Harttrell    v.     Chitters, 
Amb.  308. 

The  legal  personal  representatives  had  no  right  of  retainer  Retainer  as 
against  real  estate,  which  was  made  equitable  assets  by  the  ^^^^  ^^ 
Administration  of  Estates  Act,  1833  (3  &  4  Will,  4,  c.  104). 
Walters  v.  Walters,  18  Ch.  D.  182. 

But  now,  by  virtue  of  the  Land  Transfer  Act,  1897  (60  &  (51  Effect  of 
Vict.  c.  66),  ss.  1,  2,  real  estate,  including  real  estate  over  ^°  ^^^^ 
which  a  person  executes  by  will  a  general  power  of  appointment 
but  not  copyholds,  vests  in  the  personal  representative,  and 
is  to  be  administered  in  the  same  manner  subject  to  the  same 
liability  for  debts,  and  with  the  same  incidents  as  if  it  were 
personal  estate,  but  without  altermg  the  order  of  assets.  The 
Act  applies  in  cases  of  death  after  the  1st  January,  1898. 
The  result  appears  to  be  that  real  estate  is  now  legal  assets, 
and  is  subject  to  the  right  of  retainer,  and,  in  fact,  that  the  only 
•equitable  assets  now  remaining  are  copyholds  and  personalty 
-appointed  under  a  general  power  of  appointment. 

Property  belonging  to  a  married  woman  for  her  separate  Estate  o 
use,   including  earnings  made  her   separate  estate  by  the  ^JJ^, 
Married  Women's  Property  Act,  1870  (33  &  34  Vict.  c.  93), 
were  equitable   assets.      In  re  Poole's  Estate ;    Thompson  v. 
Bennett,  6  Ch.  D.  739. 

But  now,  by  the  Married  Women's  Property  Acts,  1882  and 
1893  (45  &  46  Vict.  c.  75 ;  56  &  57  Vict.  c.  63),  a  married 
woman's  property  appears  to  be  made  legal  assets. 

The  right  of   retainer  must   be  asserted,  it  does  not  act  Right  must 
automatically ;  but  it  need  not  be  asserted  until  something  is      "** 
done  to  interfere  with  the  right ;    for  instance,   it  may   be 
•exercised  after  an  order  to  administer  the  estate  in  bank- 
ruptcy as  regards  assets  in  the  executor's  possession  at  that 
time.    In  re  EhoaiUs,  (1899)  2  Q.  B.  347. 

If  the  legal  personal   representative   asserts  the  right  in  Right,  if 
his  lifetime  but  dies  before  exercising  it,  his  legal  personal  Sfetlme,  may 
representative  may  assert  it  after  his  death.   In  re  Compton ;  ^fj*^"^*®?^ 
Norton   v.   Compton,  30   Ch.  D.  15  ;  see   Burge   v.   Brutton, 
2  Ha.  873. 
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The  right  is  limited  to  such  legal  assets  as  come  into  the- 
possession  or  under  the  control  of  the  legal  personal  repre- 
sentative, or  are  paid  into  Court  during  his  life.  In  re 
Compton :  Norton  v.  Comjytoji,  30  Ch.  D.  15  ;  not  following 
Ulhon  V.  CWirell,  28  Ch.  D.  764. 

If  the  assets  are  less  than  the  debt  the  assets  may  l>e 
retained  in  specie.     ///  re  Gilbert,  (1898)  1  Q.  B.  *282. 

Sect.  10  of  the  Judicature  Act,  1875  (88  &  89  Vict.  c.  77),. 
which  introduces  certain  rules  of  administration  in  bankruptcy 
into  the  administration  of  the  insolvent  estate  of  a  deceased 
person,  does  not  aflfect  the  right  of  retainer.  lj*e  v.  Xnttall, 
12  Ch.  D.  61 :  Li  re  Maii ;  Crawford  v.  May,  45  Ch.  D.  499. 

The  right  of  retainer  can  only  be  exercised  as  against 
creditors  of  equal  degree.  For  instance,  a  simple  contract 
debt  cannot  l)e  retained  as  against  a  specialty  debt,  and  in 
this  respect  Hinde-Palmer*s  Act  has  made  no  difference. 
Talhot  V.  Frere,  9  Ch.  D.  568 ;  Wihou  v.  Coxtrell,  28  Ch.  I). 
764  ;  He  Jones ;  Calver  v.  Laj'ton,  81  Ch.  D.  440  ;  Hanley  v.. 
M'Dermott,  I.  R.  9  Eq.  85. 

The  right  extends  to  legal  debts  requiring  a  complicated 
account,  and  also  to  equitable  debts  only  ascertainable  after  a 
similar  account.  In  re  Morris*  Estate ;  Morris  v.  Morns^ 
10  Ch.  68. 

It  has  been  extended  to  a  debt  vested  in  a  trustee  for  the 
legal  personal  representative.  '*  It  would  be  a  vain  thing  for 
her  to  pay  the  lOOZ.  to  her  own  trustee  with  the  one  hand  and 
to  take  it  back  from  him  with  the  other."  Coekroft  v.  Hhich\ 
2  P.  W.  298 ;  Loane  v.  Casey,  2  W.  Bl.  965  ;  Loomen  v. 
Stotherd,  1  S.  il'  St.  458. 

But  there  is  no  right  of  retainer  if  the  legal  personal  repre- 
sentative is  not  in  substance  the  person  to  receive  the  debt. 
For  instance,  a  sum  due  to  the  trustees  of  a  marriage 
settlement  for  a  breach  of  trust  by  the  deceased  cannot  be 
retained  by  a  legal  personal  representative  who  is  only  tenant 
for  life  under  the  settlement.  In  re  Dnnniny ;  Hatherl^y  v. 
Dunniny,  54  L.  J.  Ch.  900. 

The  right  extends  to  a  debt  owing  to  the  legal  personal 
representative  jointly  with  others  {a} ;  to  a  debt  owing  to  one 
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of  several  representatives  (b) ;  and  to  a  debt  owing  to  the  legal      ^*P*  ^• 
personal  representative,  as  also  legal  personal  rejiresentative  others,  to  one 
of  another  estate,  or  as  trustee  or  one  of  several  trustees,  executore 
though  he  becomes  trustee  only  by  virtue  of  his  office  of  legal  ^  executor 
personal  representative  (c).  Croirder  v.  Sieaarty  16  Ch.  D.  368 ; 
///  re  Hnbbacli' ;  International  Marine  Hydropathic  Comjxmif 
V.  Halves,  29  Ch.  D.  934  (a) ;  Kent  v.  Pickerinrf,  2  Kee.  1 ;  ///  re 
Morris'  Estate  ;  Morris  v.  Morris,  10  Ch.  68  ;  In  re  Hnhhack, 
snpra(b);    Fox  v.  (r arret t,  28  B.   18;    PUnner  v.  Marchant, 
8  Burr.  1380 ;  Ferguson  v.   Gibson,  14  Eq.  379 ;    Sander  v. 
Heath tieUi,  19  Ch.  D.  21;  lie  Faithfidl,  57  L.  T.  14;  In  re 
Hid)back,  supra  (e). 

It  extends  to  a  debt  paid  bj^  the  legal  personal  representative  i>ebt  imd  by 
after  the  death,  and  even  after  judgment  for  administration  as  for  damages, 
surety  for  the  deceased  (a)  ;  to  an  unmatured  liability  on  a 
contract  of  suretyship  on  which  there  has  been  no  actual  pay- 
ment (b) ;  to  a  sum  paid  by  the  legal  personal  representative 
under  an  indemnity  from  the  deceased  (c) ;  and  to  a  claim  for 
damages  for  breach  of  a  pecuniary  contract  for  which  there 
is  a  certain  standard  (d),  Boyd  v.  Brooks,  34  B.  7  ;  i^eeFerffuson 
v.  Gibson,  14  Eq.  379  (a) ;  Be  Onne ;  Evans  v.  Maxwell,  50 
L.  T.  51 ;  In  re  Owen ;  Poe  v.  Shortt,  23  L.  E.  Jr.  328  (b) ; 
Wildes  V.  Ihidlow,  19  Eq.  198  (c) ;  Loane  v.  Casey,  2  W.  Bl. 
965  ;  In  re  Compton  ;  Norton  v.  Compton,  30  Ch.  D.  15  {d). 

It  extends  to  a  statute-barred  debt,  provided  it  has  not  Debt  barred 
been  judicially  decided  to  be.ban-ed  (a);  but  not  to  debts  ^^  "  • 
which  are  not  enforceable  against  the  estate  because  the  Statute 
of  Frauds  has  not  been  complied  with  (/>).  Stahlschmidt  v. 
Lett,  1  Sm.  &  G.  415  ;  HaU  v.  Walker,  4  K.  il*  J.  166  ;  Midglcy 
V.  Midgley,  (1893)  3  Ch.  282  {a)  ;  In  re  Bownson  ;  Field  v. 
White,  29  Ch.  D.  358  (b), 

A  legal  personal  representative  who  is  entitled  to  an  annuity  Retainer  in 
under  a  covenant  by  the  deceased  may,  if  the  estate  is  insolvent,  ^,[^y^ 
retain  arrears  of  the  annuity  due  down  to  the  time  when  any 
money  claimed  to  be  retained  is  dealt  with,  but  not  future 
payments.      In  re  Beeman ;  Fowler  v.  James,  (1896)  1  Ch.  48. 

Sect.  3  of  the  Married  Woman's  Property  Act,  1882  (45  S:  46  ^^^  -^  ^b 
Vict.  c.  75),  which  postpones  a  loan  by  the  wife  to  the  husband  business. 
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for  the  purpose  of  his  business  to  the  claims  of  other  creditors 
in  case  of  the  husband's  bankruptcy,  has  been  held  not  to 
aflfect  the  right  of  retainer  in  respect  of  the  loan,  where  the 
husband's  estate  is  administered  in  Chancery,  though  it  may 
be  insolvent.  In  re  May  ;  Craic/ord  v.  A/a.//,  45  Ch.  D.  499  ; 
but  qn,  whether  that  decision  is  not  in  effect  overruled  by 
In  re  Lemj ;  Tarn  v.  EmmerHon,  (1896)  1  Ch.  652,  where 
such  a  loan  was  held  to  be  postponed  to  the  claims  of  the 
creditors  if  the  estate  is  insolvent,  and  the  right  of  retainer 
is  only  exerci8al)le  against  debts  of  the  same  degree. 

It  appears  not  to  have  been  decided  whether  a  legal  personal 
representative  can  buy  up  a  debt  due  by  the  testator  and  then 
retain  it.  He  cannot  retain  a  debt  to  which  be  becomes  entitled 
as  legatee  of  a  creditor  after  the  debt  has  been  proved  in  an 
administration  action.  Jonen  v.  Erann,  2  Ch.  D.  420 ;  see 
Heptrorth  v.  Hcdop,  6  Ha.  561. 

The  right  of  retainer  is  not  desti'oyed  by  a  bond  given  by 
an  administrator  in  the  old  foi*m  to  apply  the  assets  in  a  due 
course  of  administration,  rateably  arid  proportionately,  and 
according  to  the  priority  required  by  law,  and  not  unduly 
preferring  his  own  debt.  DavieH  v.  Parry^  (1899)  1  Ch.  602 
(see  the  new  form,  W.  N.  1899,  262). 

Nor  by  judgment  for  administration  in  a  creditor's  action. 
Spiirr  V.  JamvH,  2  M.  &  K.  387  ;  Thwipson  v.  Cooper,  1  Coll. 
81  ;  Shanuan  v.  Rvdd,  27  L.  J.  Ch.  844  ;  Sunn  v.  Biuion\ 
1  8.  &  St.  588  ;  Davlea  v.  Parry,  (1899)  1  Ch.  602  ;  see  Player 
V.  EoxhaUy  1  Euss.  538. 

Nor  by  proving  the  debt  in  such  an  action  or  even  part  pay- 
ment in  the  action  before  the  creditor  became  legal  personal 
representative.  Nium  v.  Barhnc,  1  S.  ct  St.  588;  In  re 
Harrison ;  Latimer  v.  Harrison,  32  Ch.  D.  395 ;  Davies  v. 
Parry,  (1899)  1  Ch.  602. 

The  right  is  not  lost  by  payment  into  Court  by  the  legal 
personal  representative,  or  by  a  third  person  ordered  to  make 
such  payments  in  his  presence  (a) ;  or  by  payment  by  the 
legal  personal  representative  to  a  receiver  appointed  in  a 
creditor's  administration  action  (/>).  Stahhchmidt  v.  Lett,  1 
Sm.  i^  G.  415  ;    Chisswn  v.  Deives,  5  Buss.  29 ;    Tipping  v. 


EXECUTORS*    RIGHT    OF    RETAINER.  717 

Power,  1  Ha.  405  ;  Richmond  v.  White,  12  Ch.  J).  361 ;    ///  re      Chap.  LI. 
Compton,  30  Ch.  D.  15  ;    Hanleif  v.  M'Dermott,  I.  R.  9  Eq. 
35  (rt) ;  In  re  Harrison ;  Iiatimer  v.  Harrison,  32  Ch.  D.  395  (/>). 

The  right  has  priority  over  the  costs  of  the  action.  Chissnm 
V.  Dewes  ;  2'ipj)ing  v.  Power,  supra. 

Payment  to  an  officer  of  the  Court  in  ignorance  of  the  right  Payment  to 
of  retainer  will  not  destroy  the  right.      Ex  parte  James,  9  Ch.  coimin 
609;    Ex  parte  Simmonds,  16  Q.  B.  D.  308 ;    ///.  re  lihoades,   ''snomnce. 
(1899)  2  Q.  B.  347. 

After  the  appointment  of  a   receiver,  the   legal   personal  Assets  got  in 
representative  has  no  claim   against   assets  got  in   by  the    y*®^*^®*"- 
receiver.     In  re  Jones ;    Calrer  v.   iMxton,  31  Ch.  D.  440  ; 
///   re  Harrison  ;   Iiatimer  v.  Hariison,  32  Ch.  D.  395  ;  see 
///  re  Birt ;  Birt  v.  Burt,  11  Ch.  D.  604: 

But  a  receiver  will  not  be  appointed  merely  to  destroy  the 
right  of  retainer.  In  re  Wells;  Molonii  v.  Broohe,  45 
Ch.  D.  569. 

The  existence  of  a  right  of  retainer  is  not  alone  sufficient  Adminia- 
ground  for  a  transfer  of  the  administration  of  an  insolvent  bwikropJcy. 
estato  into  bankruptcy ;  nor,  on  the  other  hand,  will  such  a 
right  prevent  the  exercise  of  the  judicial  discretion  to  make  a 
transfer.     In  re   York ;    Atkinson  v.  Powell,  36  Ch.  T>,  233 ; 
In  re  Baker;  Xiehols  v.  Baker,  44  Ch.  D.  262. 

A  fund  will  not  be  paid  out  of  Court  to  a  legal  personal  Payment  out 
representative  to  enable  him  to  exercise  a  right  of  retainer,  at  ^    ^^^^' 
any  rate,  after  an  inquiry  as  to  the  persons  entitled  has  been 
ordered  in  his  presence.     Trevor  v.  Hutchins,  (1896)  1  Ch.  844. 

If  the  legal  personal  representative,  by  exercising  the  right  Right  of 
of  retainer,  has  paid  himself  in  part,  he  will  not  be  allowed  to  reteiner?" 
prove  against  assets  which  cannot  be  retained,  until  the  other 
creditors  have  been  paid  a  dividend  equal  to  the  dividend  he 
received  by  means  of  the  retainer.    Bain  v.  Sadler,  12  Eq.  570. 

Retainer  hy  Heir  or  Devisee. 

A  creditor  by  specialty  in  which  the  heirs  were  bound  had.  Retainer  i»y 
prior  to  the  Administration  of  Estates  Act,  1833  (3  &  4  Will.  IV.  Jj^^'see. 
c.  104),  a  right  of  action  against  the  heir  and  deWsee  of  the 
debtor ;  and,  therefore,  upon  principles  precisely  similar  to  those 
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upon  which  the  legal  personal  representative  was  allowed  to 
retain,  the  heir  or  devisee,  if  himself  a  creditor  by  specialty, 
could  retain  his  debt  against  the  land.  I^omes  v.  Sfotherd, 
1  S.  &  S.  468. 

This  right  was  not  affected  by  the  Administration  of  Estates 
Act,  1888  (3  &  4  Will.  IV.  c.  104),  nor,  it  seems,  by  Hinde- 
Palmer's  Act  (82  &  88  Vict.  c.  46).  In  re  IlMgc ;  Davidson 
V.  IlUdffe,  27  Ch.  D.  478. 

The  right  does  not  extend  to  simple  contract  debts.  -Bain 
V.  Sadler,  12  Eq.  570 ;  In  re  Illidge ;  Davidson  v.  Illidge,  27 
Ch.  D.  478 ;  where  Hall  v.  Macdonald,  14  Sm.  1 ;  Ferguson 
V.  Gibson,  14  Eq.  879,  are  discussed. 

A  devisee  on  trust  to  sell  and  pay  debts  had  no  right  of 
retainer.     Bain  v.  Sadler,  supra. 

Specific  Directions  as  to  Debts. 

Testators  frequently  give  du*ections  with  reference  to  debts. 

A  direction  to  pay  debts  includes  all  the  legal  debts  of  the 
testator  subsisting  at  his  death,  but  not  debts  barred  by  statute. 
Burke  v.  Jones,  2  V.  &  B.  276 ;  Maxicell  v.  Majrwell,  L.  R. 
4  H.  L.  606 ;  see  Han  kins  v.  Hawkins,  18  Ch,  D.  470. 

A  trust  for  payment  of  debts  out  of  personalty  will  not 
prevent  the  statute  from  continumg  to  run.  Scott  v.  Jones, 
4  CI.  &  F.  882  ;  In  re  Hepburn,  14  Q.  B.  D.  894. 

But  a  similar  trust  to  pay  them  out  of  real  estate  will  keep 
them  alive  against  the  realty  for  twelve  years.  In  re  Stephens  ; 
Wai'burton  v.  Stephens,  48  Ch.  D.  89. 

Possibly  a  direction  to  pay  specific  debts  barred  by  statute 
would  revive  them.  See  Clinton  v.  Brophy,  10  Jr.  Eq.  189; 
In  re  Beitningham,  I.  B.  4  Eq.  187  ;  In  re  Warnoch's  Estate, 
I.  E.  11  Eq.  212. 

A  charge  of  debts  will  include  damages  accrued  after  the 
testator's  death  on  an  equitable  liability  to  indemnify  and 
damages  recovered  in  respect  of  a  covenant  broken  after  the 
testator's  death.  Willso7i  v.  Leonard,  8  B.  878;  Morse  v. 
Tucker,  6  Ha.  79. 

And  though  there  may  be  words  limiting  the  debts  to  a 
particular  class  of  debts,  such  as  debts  due  at  a  particular 
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period  of  the  testator's  life,  the  Court  will,  if  possible,  adopt  the      ^*P-  ^• 
wider  construction,  so  as  to  include  all  the  debts.      Bridginan 
V.   Dove,   8   Atk.  201  ;    Dorniay  v.  Borradaile,  10   B.  263  ; 
Bermingliam  v.  Burke,  2  J.  &  Lat.  699. 

A  direction  to  pay  the  debts  of  another  person  includes  the  Direction  to 
debts  subsisting  at  his  death,  but  not  debts  barred  by  statute.  ^J^J^*"^^ 
O'Connor  v.  Haslam^  5  H.  L.  170  ;    see,  too,  Martin  v.  Snu/th, 
3  L,  E.  Jr.  417 ;  6  ib.  266, 

PartJierehip  Debts, 

A  creditor  of  a  partnership  of  which  one  partner  is  dead  has 
concurrent  remedies  against  the  estate  of  the  deceased  partner 
and  the  surviving  partners,  and  it  makes  no  difference  which 
remedy  he  pursues  first.  He  may  have  the  estate  of  the 
deceased  administered  in  order  that  the  separate  estate  may 
be  applied  in  paying  the  separate  debts  and  then  in  paying 
the  joint  debts.  It  is  not  necessary  to  show  that  the  partner- 
ship is  insolvent.  Wilkinson  v.  Henderson,  1  M.  &  K.  582 ; 
In  re  Hodgson  ;  Beckett  v.  Ramsdule,  81  Ch.  D.  177  ;  In  re 
Doetsch  ;  Matthesan  v.  Ludwig,  (1896)  2  Ch,  886. 

Creditors  hy  Subrogation. 

In  some  cases,  persons  who  are  not  directly  creditors  of  the 
testator  may  acquire  rights  against  the  estate. 

Debts  incurred  by  the  executor,  for  instance,  in  carrying  on  Debts  incun-ed 
the  business  of  the  testator,  are  the  executor's  debts,  and  the  ^  ^^^^^  *^' 
creditors  to  whom  these  debts  are  owing  have  no  direct  remedy 
against  the  testator's  estate.  They  cannot  prove  against  the 
estate  or  take  the  testator's  assets  in  execution.  Ex  parte 
Garland,  10  Ves.  110  ;  Owen  v.  Delamere,  15  Eq.  184  ;  Abbott 
V.  Parfitt,  L.  R.  6  Q.  B.  846  ;  Fairland  v.  Percy,  8  P.  &  D. 
217  ;  Farhall  v.  FarhaU,  7  Ch.  123  ;  Hall  v.  Fennell,  I.  E.  9 
Eq.  406,  615 ;  In  re  Morgan  ;  Pillgreni  v.  PUlgrem,  18  Ch.  D. 
98  ;  Lord  Talbot  de  Maiahide  v.  Moran,  8  L.  E.  Ir.  807. 

But  if  the  debts  are  properly  incurred,   the  executor  is  Executor's 
entitled  to  be  indemnified  against  them  out  of  the  estate,  and  [idcmnUy. 
the  creditors  are  in  equity  entitled  to   the   benefit  of  the 
executor's  indemnity. 
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The  indemnity  extends  to  damages  recovered  against  the 
executor  for  a  tort  committed  in  managing  the  estate.  Bennett 
V.  Wyndham,  4  I).  F.  &  J.  259  ;  In  re  Raybonld  ;  RaylxnUd  v. 
Turner,  (1900)  1  Ch.  199. 

The  right  to  indemnity  is  the  executor's  right ;  it  is  there- 
fore subject  to  any  equities  between  him  and  the  estate.  For 
instance,  if  upon  taking  the  accounts  he  is  indebted  to  the 
estate,  his  right,  and  therefore  the  right  of  his  creditors  to 
indemnity,  is  diminished  by  the  amount  of  his  indebtedness. 
///  re  Johnson ;  Shearman  v.  Robinson ,  15  Ch.  D.  548;  Strickland 
V.  Symons,  22  Ch.  D.  666  ;  26  Ch.  D.  245  ;  In  re  Erans ; 
Evans  v.  Erans,  34  Ch.  D.  597  ;  see  Re  Kidd  ;  Kidtl  v.  Kiddy 
70  L.  T.  648  ;  42  W.  R.  571  ;  Re  Shorey  ;  Smith  v.  Shorey, 
79  L.  T.  849. 

Nothing  in  the  will  can  affect  the  rights  of  the  testator's 
creditors.  As,  against  them,  therefore,  the  executor  carrying 
on  the  business  is  entitled  to  indemnity  only  if  the  carrying  on 
was  reasonable  in  order  to  pay  the  debts,  or  if  the  creditors 
assented  to  the  business  being  carried  on. 

If  it  was  not  reasonable,  or  there  was  no  assent,  it  is  open 
to  the  testator's  creditors  to  repudiate  the  executor^s  act  and 
to  treat  it  as  a  devastavit  or  to  adopt  it,  in  which  case  the 
executor  is  entitled  to  be  indemnified  against  the  debts  he  has 
incurred.  Through  the  medium  and  to  the  extent  of  this 
indemnity  the  executor's  creditors  may  acquire  priority  over 
the  testator's  creditors.  The  same  result  follows  if  the 
creditors  stand  by  and  allow  the  business  to  be  carried  on. 
Dowse  V.  GoHon,  (1891)  A.  C.  190  ;  In  re  Brooke  ;  Brooke  v. 
Brooke,  (1894)  2  Ch.  600  ;  In  re  Hodges  ;  Hodges  v.  Hi^dyes, 
(1899)  1  Ir.  480. 

No  distinction  can  for  this  purpose  be  drawn  between  the 
testator's  estate  at  his  death  and  assets  subsequently  created 
by  the  executor.     Douse  v.  Gorton,  (1891)  A.  C.  190. 

As  between  the  creditors  of  the  executor  and  the  beneficiaries 
the  rights  depend  upon  the  ^411,  and  for  this  purpose  persons 
dealing  with  the  executor  must  be  taken  to  know  the  contents 
of  the  will.  If  the  executor  has  no  authority  to  carry  on  the 
business  he  has  no  right  to  an  indemnity,  and  his  creditors 
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have  no  right  against  the  estate.     If  the  will  confers  authority      Chap.  Li. 

to  carry  on  the  business  for  a  limited  period,  persons  becoming 

creditors  after  that  period  have  no  claim  against  the  estate. 

Cuthnsh  V.  Catlnish,  1  B.  184  ;    Gallagher  v.  Ferris,  7  L.  R. 

Ir.  489. 

Foreign  Ci'editors,  dtc. 

The  proper  order  and  priority  of  distribution  of  assets  is  Lex  fori 
always  a  matter  for  the  lex  fori,  and  the  country  where  the  priorities, 
distribution  takes  place  always  claims  to  itself  the  right  to 
regulate  the  course  of  distribution.    Per  Lord  Cairns,  Thorbimi 
V.   Steward,   L.   R.  3   P.  C.  478,  613;    Ex  jmrte  Melhourn, 
6  Ch.  64. 

Therefore,  a  creditor  who  has  by  contract  obtained  some 
priority  abroad  which  would  not  be  recognised  here  cannot 
assert  such  priority  against  a  fund  administered  here.  Pardo 
V.  BinghaTTiy  6  Eq.  486. 

Foreign  assets  are  administered  among  the  foreign  creditors  Foreign  M»«t& 

administered 

according  to  the  lex  fori,  according  to 

If  such  assets  are  remitted  to  England  before  the  foreign  '^Z*^* 

creditors  are  paid  they  will  be  administered  according  to  the 

foreign  law  for  the  benefit    of   those   creditors.      Cook  v. 

Gregson,  2  Dr.  286. 
In  administering  assets  here,  whether  the  domicile  of  the 

deceased  was  English  or  foreign,  all  creditors,  English  and 

ioreign,  are  admitted  2)aH  passu.    In  re  Kloehe ;  Kannreuther 

V.  Geiselbrecht,  28  Ch.  D.  176. 

B.   The  Order  of  Assets. 

The  order  in  which  the  assets  of  a  testator  are  applied  in 
administration  is  as  follows : — 

I.  The  general  personal  estate,  not  specifically  bequeathed,  i.  General 
including  personalty  over  which  the  testator  has  a  general  ^^te!* 
power  of  appointment,  and  which  passes  under  the  residuary 
gift  by  virtue  of  sect.   27   of  the  Wills  Act.     Manning  v. 
Spooner,  3  Ves.  117 ;  In  re  Hartley,  (1900)  1  Ch.  162. 

If  a  specific  fund  of  personalty  is  charged  with  payment  of  Charge  of 
debts  and  legacies,  that  is  sufficient  to  make  it  primarily  liable  spedfirf  und 
if  the  residue  is  effectually  disposed  of  {a),  but  if  no  disposition  ®*  peraonaity. 

T.W.  3   A 
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of  residue  is  attempted,  the  residue  is  primarily  liable  (6). 
Browne  y.  Groombridge,  4  Mad.  495;  Choat  v.  YeaU^  1  J.  &  W. 
102 ;  Evans  v.  Evans,  17  Sim.  106 ;  Phillips  v.  EasUvoody  1 
LI.  &  G.  294;  Webb  v.  De  Beauvoisin,  31  B.  678;  Veman  v. 
Earl  Manvers  (No.  2),  ib.  628  ;  Longfield  v.  Bantry,  15  L.  R- 
Ir.  101  (a) ;  Holford  v.  Wood,  4  Ves.  78 ;  Howse  v.  Cliapman^ 
ib.  642 ;  Hewett  v.  Snare,  1  De  G.  &  S.  833  ;  Netcbegin  v.  Bell, 
23  B.  386;  Corbet  v.  Corbet,  I.  R.  8  Eq.  407  ;  see  Re  WiUiams  ; 
Green  v.  Bvrgess,^'^  L.  T.  810  (ft). 

In  the  same  way,  if  personalty  is  conveyed  by  the  testator 
upon  trust  to  pay  his  debts  after  his  death,  that  is  the  primary 
fund  for  payment  of  debts.    Trott  v.  Buchanan,  28  Ch.  D.  446. 

If  a  portion  of  the  specific  fund  is  undisposed  of,  that  por- 
tion bears  only  its  proportion  of  the  debts,  &c.,  rateably  with 
the  rest  of  the  fund.     Howse  v.  Chapman,  4  Ves.  542. 

Residue  of  personal  estate  is  what  remains  after  payment  of 
funeral  and  testamentary  expenses,  debts  and  legacies,  and 
the  costs  of  administration,  including  costs  of  an  adminis- 
tration action.  Therefore,  a  share  of  residue  which  is  undis- 
posed of  bears  only  its  proportion  of  expenses,  debts,  legacies 
and  costs  rateably  with  the  other  shares. 

This  is  the  case  whether  the  share  is  undisposed  of  by 
reason  of  lapse,  or  because  the  legatee  is  incapable  of  taking. 
Cresswell  v.  Cheslyn,  2  Ed.  128 ;  as  explained  in  SkrymsJier  v. 
Northcote,  1  Sw.  666,  p.  571 ;  Eyre  v.  Marsden,  4  M.  &  Cr. 
281 ;  A.-G.  V.  Lord  Winchilsea,  8  B.  C.  C.  873;  S.  C,  A.-G. 
V.  Hurst,  2  Cox,  864;  Trethewy  v.  Helyar,  4  Ch.  D.  53; 
Fenton  v.  Wills,  7  Ch.  D.  88;  Blann  v.  Bell,  ib.  882; 
overruling  Gowan  v.  Broughton,  19  Eq.  77,  so  far  as  contra. 

On  the  same  principle,  if  the  residue  is  directed  to  be 
accumulated  for  a  period  longer  than  is  allowed  by  the 
Thellusson  Act,  so  that  there  is  an  intestacy  during  the  period 
of  excess,  debts  must  be  borne  by  the  general  residue  and  not 
by  the  income  which  is  undisposed  of.  Eyre  v.  Marsdefi^  4 
M.  &  Cr.  231 ;  Oddie  v.  Brown,  4  De  G.  &  J.  179 ;  Ralph  v. 
Carrick,  6  Ch.  D.  984,  998. 

II.  Real  estate  devised  or  ordered  to  be  sold  for  payment  of 
debts,  whether  it  descends  to  the  heir  or  not.    Milnes  v.  Slater, 
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8  Ves.  295  ;   West  v.  Laivdiuj,  I.  R.  2   Eq.  617 ;  PhiUips  v.      Chap,  Li. 
Parry,  22  B.  279 ;  Stead  v.  Hardaker,  15  Eq.  175. 

III.  Real  estate  which  descends  either  because  no  disposi-  ni.  Real 
tion  is  made  of  it  (a)  or  by  reason  of  lapse  (6).     It  makes  no  descending 
difference  that  there  is  a  general  charge  of  debts.     Galton  v.  ^  ***®  ^^^^' 
Hancock,  2  Atk.  424  ;  Barber  v.  Wood,  4  Ch.  D.  885  ;  Wood  v. 
Ordish,  3  Sm.  &  G.  125  (a) ;   Williams  v.  Chitty,  3  Ves.  545  (b). 

An  attempt  has  been  made  to  draw  a  distinction  between 
real  estate  descended  by  reason  of  lapse  and  real  estate  of 
which  no  disposition  is  attempted.  See  Scott  v.  Cumberland, 
18  Eq.  578,  the  argument ;  Hurst  v.  Hurst,  28  Ch.  D.  159 ; 
but  the  distinction  seems  unfounded. 

lY.  Beal  estate  charged  with  payment  of  debts  and  devised  iv.  Real 
subject  to  the  charge.     Wride  v.  Clarke,  2  B.  C.  C.  261,  n. ;  ^ith  debtor 
Haruood  v.  Oglander,  8  Ves.  124. 

A  lapsed  share  of  real  estate  devised  subject  to  a  charge  of 
debts  to  several  as  tenants  in  common  only  contributes  its 
rateable  proportion  with  the  other  shares.  Fisher  v.  Fisher, 
^  Kee.  619 ;  Wood  v.  Ordish,  3  Sm.  &  G.  125 ;  Peacock  v. 
Peacock,  13  W.  B.  516 ;  34  L.  J.  Ch.  315  ;  Rt/ves  v.  Ri/ves,  11 
Eq.  539.  Scott  v.  Cumberland,  18  Eq.  578  ;  Astley  v.  Mickle- 
thwait,  15  Ch.  D.  59;  so  far  as  inconsistent  with  the  other 
cases,  would  probably  not  be  followed. 

It  has  become  usual  in  the  text-books  to  insert  pecuniary  Pecuniary 
legacies  as  the  fifth  class  of  assets.  It  seems  illogical  to  do  this,  n^aweto" 
Pecuniary  legacies  are  not  assets  of  the  testator.  His  assets 
are  his  personal  estate,  out  of  which  the  legacies  are  payable. 
The  right  of  pecuniary  legatees  to  payment  out  of  real  estate 
charged  with  payment  of  debts,  if  the  personalty  is  exhausted 
in  paying  debts,  depends  on  the  doctrine  of  marshalling ;  see 
post.    Pecuniary  legacies  are  therefore  omitted  here. 

v.  Beal  estate  devised,  not  charged  with  debts  (including  v.  Real 
residuary  real  estate),  and  specifically  bequeathed   personal  ^tchargrd* 
estate  rateably.     TomJ)s  v.  Roch,  2  Coll.  490;  Hois  man  v.  withdebto 

"^  and  specific 

Fryer,  3  Ch.  420  (see  Lancefield  Iggulden,  10  Ch.  186) ;  Jackson  gifte. 

V.  Pease,  19  Eq.  96. 

The  real  estate  must  contribute  in  proportion  to  its  value 

Tvithout  any  deduction  in  respect  of  legacies  or  annuities  charged 

3  A  2 
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upon  it  by  the  will.  In  re  Saundei's-Dariea ;  Saunders-Danee 
V.  SaunderS'Dai'ies,  34  Ch.  D.  482 ;  In  re  Bawden ;  Xational 
Provincial  Bank  of  England  v.  CressweU,  (1894)  1  Ch.  693. 

The  testator  may  make  specific  bequests  applicable  before 
specific  devises  by  directing,  for  instance,  that  his  debts  are  to 
be  paid  out  of  his  personalty  (except  leaseholds)  if  sufficient^ 
and  if  not  out  of  his  realty.     Bateman  v.  Hotchkiny  10  B.  426. 

VI.  Property  expressly  appointed  by  the  will  under  a  power  of 
appointing,  whether  by  deed  or  will  or  by  will  only.  Meming  v. 
Buchanan,  3  D.  M.  &  G.  976;  Hawthorn  v.  Shedden,  3  Sm.  &  G. 
806 ;  Petre.  v.  Petre,  14  B.  197 ;   Williams  v.  Lomas,  16  B.  1. 

By  sect.  4  of  the  Married  Women's  Property  Act,  1882,  it 
is  enacted  that  "  the  execution  of  a  general  power  by  will  by  a 
married  woman  shall  have  the  effect  of  making  the  property 
appointed  liable  for  her  debts  and  other  liabilities  in  the  same 
manner  as  her  separate  estate  is  made  liable  under  this  Act.*' 

The  effect  of  the  Act  is  to  make  the  appointed  property 
liable  to  her  debts  (including  debts  existing  when  the  Act  came 
into  operation),  though  she  may  have  had  no  separate  estate 
at  the  time  when  the  debts  were  contracted.  In  re  Ann : 
Wilson  V.  Ann,  (1894)  1  Ch.  549 ;  In  re  Hughes ;  Brandon  v. 
Hughes,  (1898)  1  Ch.  529. 

An  appointment  for  a  purpose  which  fails,  for  instance,  in 
satisfaction  of  a  debt  which  is  paid  after  the  death  of  the 
testatrix,  makes  the  appointed  funds  assets.  In  re  Ilmlgmn  : 
Darlet/  v.  Hodgson,  (1899)  1  Ch.  666. 

For  the  decisions  on  this  subject  before  the  Act  see  Vaughan 
v.  Vanderstegen,  2  Drew.  165,  363  ;  Johnson  v.  Gallagher,  ft 
D.  F.  &  J.  494;  London  Chartered  Bank  of  Australia  \\ 
Lempriere,  L.  R.  4  P.  C.  572 ;  Mayd  v.  Field,  3  Ch.  D.  587 ; 
In  re  Harvey's  Estate;  Godfrey  v.  Harhen,  13  Ch.  D.  216; 
Hodges  v.  Hodges,  20  Ch.  D.  749;  In  re  lioper;  lioper  v.  Don- 
caster,  39  Ch.  D.  482 ;  In  re  Parkin ;  Hill  v.  Schuar^,  (1892) 
3  Ch.  510 ;  Ex  parte  Gilchrist,  17  Q.  B.  D.  521. 

Vn.  Land  in  a  foreign  country  is  governed  bj'  the  lex  loci 
ret  sitce  and  is  only  liable  to  such  debts  as  would  be  cast  upon 

by  the  law  of  that  country.  Harrison  v.  Harrison,  8  Ch. 
842  ;  see  In  re  Hc\cit ;  iMwson  v.  Duncan,  (1891)  8  Ch.  568. 
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Chap.  LI. 

C.  Chauob  of  Debts. 

1.  General  direction  to  pay  debts : — 

A  general  direction  to  pay  debts  charges  them  upon  real  GenenU 
estate  devised  by  the  will.     Clifford  v.  Lewis,  6  Mad.  33  ;  Ball  pay  debts 
V.  Hai-ris,  8  Sim.  485 ;    4  M.  &  Cr.  264 ;  Shaw  v.  Borrer,  *^^*^*»  ^^^y- 
1  Kee.  559 ;  Harding  v.  Grady,  1  D.  &  War.  430 ;  Elliot  v. 
Montgomery f  I.  R.  7  Eq.  214. 

Whether  real  estate  would  be  charged  by  such  a  direction  Whether 

realty  left 

where  the  will  only  attempts  to  dispose  of  personalty  seems  to  descend 

doubtful.    The  remarks  of  Sir  R.  P.  Arden,  in  Hhallcross  v.  2l^^\^ 
Finden,  3  Ves.  739,  probably  only  contemplate  a  case  of  lapse. 

A  subsequent  express  charge  of  particular  debts  upon  certain  Subeequent 

estates  or  upon  all  the  real  estate  will  not  overrule  the  general  of  certain 

direction.     Taylor  v.  Taylor,  6  Sim.  246  ;  Forster  v.  Thompson,  J^^cuUr 

4  D.  &  War,  303.     Douce  v.  TAuly  Tonington,  2  M.  &  K.  600,  estates. 
is  overruled. 

Nor  will  a  subsequent  express  charge  of  all  the  debts  upon  Subseciuent 

the  personalty.     Price  v.  North,  1  Ph.  85 ;  Graves  v.  Graves,  debtf^on 

8  Sim.  43 ;  Hartland  v.  MtirreU,  27  B.  204.  '  personalty. 

But  a  subsequent  express  charge  of  all  the  debts   upon  Subsequent 

particular  portions  of  the  realty  would,  it  seems,  overrule  the  Sebte^pon 

general   direction.      Palmer  v.    Graves,   1   Kee.   545.      This  SJfj^V^ 
distinction  reconciles  the  case  with  those  previously  cited ;  but 
qn<ere,  whether  it  is  substantial. 

So,  too,  if  certain  real  estate  is  expressly  excepted  out  of  a  sub-  Bxoeption  of 

sequent  charge  of  debts  upon  a  portion  of  the  realty,  the  general  estate  out  of 

direction  is  controlled.     Thomas  v.  BritneU,  2  Ves.  Sen.  313.  eimiT''*''* 

s  An  express  charge  of  debts  on  real  and  personal  estate  is  not  Expzess 

controlled  by  subsequent  partial  charges.     Wrigley  v.  Sykes,  controlled 

21  B.  337.  *>?  P*rt^i 

charges. 

Where  a  testator  authorised  his  executors  ''to  adjust  and 
pay  all  claims  made  upon  my  estate/'  it  was  held  that  these 
words  did  not  charge  debts  on  the  real  estate.  In  re  Head's 
Trustees  dc  Macdonald,  45  Ch.  D.  310. 

2.  Direction  to  executors  to  pay  debts : — 

a.  If  the  executor  is  directed  to  pay  the  debts,  they  are  Direction  to 

,  _  _  11.  executors  to 

not  charged  upon  the  real  estate  unless  real  estate  is  expressly  pay  debts  will 
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devised  to  him.  Keeling  v.  Brown,  5  Yes.  359 ;  Powell  v.  Rohinsi, 
7  Ves.  209 ;  Cook  v.  Dawson,  29  B.  123 ;  3  D.  F.  &  J.  127. 

A  direction  to  an  executor  to  pay  debts,  followed  by  a  de\Tise 
to  another  person  introduced  by  the  word  "  then,"  will  not 
charge  the  land.  Brydges  v.  Lande,  3  Buss.  346,  n. ;  3  Ves. 
550  ;   Willan  v.  Lancaster,  3  Buss.  108. 

But  if  the  real  estate  is  devised  ^*  subject  as  aforesaid,''  it  is 
charged.     Dowling  v.  Hndson,  17  B.  248. 

b.  If  land  is  devised  to  the  executors,  either  in  trust  or 
beneficially,  it  is  a  question  of  construction  whether  it  is 
charged  with  debts.  Prima  facie  it  is  so  charged.  Barker  v. 
Duke  of  Devonshire,  3  Mer.  310;  Henvell  v.  JMiitaker,  3  Buss. 
343 ;  Dormaij  v.  Borradaile,  10  B.  263  ;  Hartland  v.  Murrell, 
27  B.  204 ;  Bentleg  v.  Robinson,  10  Ir.  Ch.  293  ;  /;/  re 
Tanqneray-Willanme  d  Ijandau,  20  Ch.  D.  465;  In  re  De 
Burgh  Lawson ;  De  Burgh  Lawson  v.  I)e  Burgh  Lauson^ 
41  Ch.  D.  568  ;  Re  Stokes  ;  Parsons  v.  Miller,  67  L.  T.  223. 

It  makes  no  difference  apparently  that  the  devise  is  of  an 
estate  tail   or  of  an   estate   for  life.     Clowdsley  v.  PeUiam, 

1  Yern.  411 ;  1  Eq.  Ab.  198,  pi.  2 ;  Harris  v.  Watklns,  Kay, 
438 ;  Cook  v.  Dawson,  29  B.  123  ;  see  3  D.  F.  i  J.  127  ;  see 
Finch  V.  Hattersley,  3  Buss.  345,  n. ;  Doe  d.  Ashby  v.  Baines, 

2  C.  M.  &  E.  23. 

On  the  other  hand,  if  land  is  devised  only  to  one  of  several 
executors  or  unequal  interests  are  devised  to  them,  or  land  is 
devised  to  a  son  absolutely,  and  other  land  is  devised  to  the 
executors  upon  trust  for  the  daughters,  there  is  no  charge. 
Wairen  v.  Davies,  2  M.  &  K.  49 ;  Symons  v.  James,  2  Y.  &  C.  C. 
301 ;  Wasse  v.  Helsington,  3  M.  i'c  K.  495  ;  /;/  re  Bailey ; 
Bailey  v.  Bailey,  12  Ch.  D.  268. 

A  gift  of  real  and  personal  estate  after  payment  of  debts 
charges  both.  Withers  v.  Kennedy,  2  M.  iK:  K.  607 ;  Moores  v. 
mvittle,  22  L.  J.  Ch.  207. 

8.  When  debts  are  directed  to  be  paid  by  the  executors 
and  there  is  a  gift  of  the  residue  of  the  real  and  per^nal 
estate  together,  the  debts  are  charged  upon  the  entire 
residue.  In  re  Bailey,  12  Ch.  I).  268,  274.  As  to  legacies, 
see  2>ost. 
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4.  Charge  upon  income  or  corpus : —  Chap.  li. 

It  would  seem  that  a  power  to  raise  money  out  of  the  rents  Power  to 
and  profits  would  naturally  mean  out  of  the  annual  rents  and  ^4^*/ 
profits,  but  the  cases  show  that  a  power  to  raise  a  lump  sum  p*?**"  ^  ^^ 
out  of  rents  and  profits  will  authorise  a  sale.     See  Booth  v.  legacies. 
Blundell,   1  Mer.   233,   per   Lord  Eldon;   Baines  v.  Dixon^ 
1  Ves.  Sen.  42. 

This  is  clear,  at  any  rate,  where  the  object  is  to  pay  debts  or 
legacies.  Lingon  v.  Foley,  2  Ch.  Ca.  205 ;  Anon.,  1  Vern.  104  ; 
Berry  v.  Askham,  2  Vern.  26 ;  Metcalfe  v.  Hutchinson,  1  Ch.  D. 
591 ;  Lord  Londesborough  v.  Somerville,  19  B.  295. 

Or,  if  the  money  is  to  be  raised  within  a  given  time,  and  Money 
the  annual  rents  would  be  insufficient  to  raise  the   money  ^^in\ 
within   that   time.     Sheldon  v.  Dormer,  2  Vern.  310;    War-  giv«»time- 
buj-ton    V.    Warburton,   ib.   420;     Oibson   v.   Lord   Montfort, 

1  Ves.  Sen.  491. 

Portions,  it  would  seem,  are  on  the  same  footing  as  debts,  as  Portions, 
it  is  to  be  presumed  that  they  are  to  be  paid  within  a  limited 
time.     Trafford  v.  Ashton,  1  P.  W.  415 ;  Stanhope  v.  Thacker, 
Prec.  Ch-  435. 

Similarly,  if  a  gross  sum  payable  out  of  rents  and  profits  is  Oross  sum 
payable  at  once,  it  may  be  raised  by  sale.   Alla?i  v.  Backhouse,  ^^ 

2  V.  &  B.  65  ;  Jac.  631. 

But  a  direction  to  pay  out  of  annual  rents  and  profits  does  Annofti 
not  create  a  charge  on  corpus.      In  re  Green ;    Baldock  v. 
Green,  40  Ch.  D.  610. 

And  if  the  testator  treats  the  rents  and  profits  as  applicable  wben  the 
for  some  time  for  the  purpose  of  raising  the  money,  and  gives  "L'^Jij^** 
the  whole  lands  from  and  after  raising  the  money,  the  power  applicable, 
will  be  limited  to  the  annual  rents  and  profits.   Small  v.  Wing, 
5  B.  P.  C.  68 ;  see  Harper  v.  Munday,  7  D.  M.  &  G.  369 ; 
Heneage  v.  Lord  Andover,  8  Y.  &  J.  860;    Lord  Lovat  v. 
Duchess  of  Leeds,  2  Dr.  &  Sm.  75. 

D.  Exoneration  of  Personalty. 

The  testator  may  give  directions  by  his  will  altering  the  Directions  to 
order  of  assets.     He  may  appoint  a  specific  fund  of  personalty  personalty. 
to  pay  debts,  or  he  may  direct  realty  to  be  applied  i^ari  passu 
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with  the  personalty,  or  he  may  exonerate  the  personalty 
altogether. 

A  gift  of  realty  and  personalty  together  on  trust  to  pay 
debts  (a),  or  the  fact  that  a  mixed  fund  of  personalty  and 
proceeds  of  sale  of  realty  is  charged  with  payment  of  debts 
under  the  rule  in  GrevUle  v.  Browne,  or  otherwise  (&),  does  not 
alter  the  primary  liability  of  the  personalty.  Boughton  v. 
Boughton,  1  H.  L.  406  ;  Tench  v.  Cheese,  6  D.  M.  &  G.  458  (a)  ; 
Luckcraft  v.  Piidham,  48  L.  J.  Ch.  686 ;  Wells  v.  How, 
48  L.  J.  Ch.  476 ;  Elliott  v.  Dearsleij,  16  Ch.  D.  822 ;  In  re 
Ovey ;  Broadbent  v.  Barrow,  81  Ch.  D.  118;  In  re  Boards; 
Knight  v.  Knight,  (1896)  1  Ch.  499  (/>). 

But  if  realty  is  given  upon  trust  for  sale  and  blended  with 
personalty,  and  there  is  a  trust  to  pay  debts  out  of  the  mixed 
fund,  the  realty  and  personalty  are  liable  rateably.  Roberts  v. 
Walker,  1  R.  &  M.  752;  Stocker  v.  Harlnn,  8  B.  479;  Salt 
V.  Chattaway,  ib,  576;  Dunk  v.  Fenner,^2  R.  &  M.  667; 
Fourdrin  v.  Gowdey,  3  M.  &  K.  888;  Tatlock  v.  Jenkins, 
Kay,  654 ;  Bedford  v.  Bedford,  85  B.  584. 

The  same  result  follows  if  the  realty  is  directed  to  be 
converted  and  become  part  of  the  personal  estate.  Simmons 
V.  Iiose,^'Q  D.  M.  &  G.  411 ;  Bngltt  v.  Larcher,  8  De  G.  &  J.  148. 

It  is  not  necessary  that  there  should  be  an  absolute 
direction  to  convert  the  realty,  it  is  enough  if  the  testator 
contemplates  the  creation  of  a  mixed  fund  of  personalty  and 
proceeds  of  realty  out  of  which  the  legacies  are  to  be  paid. 
Allan  V.  (Jott,  7  Ch.  489. 

Neither  a  charge  of  debts  upon  land  nor  a  devise  of  land  on 
trust  to  pay  debts  exonerates  the  personalty  from  its  primary 
liability.  There  must  be  an  intention  shown  not  only  to 
charge  the  land  but  to  exonerate  the  perBonalt3\  Bootle  v. 
Blundell,  1  Mer.  198,  p.  219 ;  White  v.  White,  2  Vem.  48 ; 
Walker  v.  Hardwick,  1  M.  il*  K.  896 ;  Onseley  v.  AnstnUhei\ 

10  B.  458;  Quennell  v.  Tamer,  13  B.  240;  Hancox  v.  Abl>ey, 

11  Ves.  186 ;  Collis  v.  Robins,  1  De  G.  A:  S.  181 ;  Kilford  v. 
Blaney,  29  Ch.  D.  145 ;  31  Ch.  D.  56. 

A  conveyance  by  the  testator  in  his  lifetime  of  land  upon 
trust  after  his  death  to  pay  his  debts  does  not  exonerate 
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the  personalty.     French  v.  Chichester,  2  Veni.  568 ;  2  B.  P.  C.      Chap-  ^^' 
16  ;  Trott  v.  Buchanmi,  28  Ch.  D.  446. 

And  where  the  land  of  a  tenant  in  tail  is  delivered  in 
-execution  under  51  &  52  Vict.  c.  51,  which  gives  the  judgment 
creditor  a  charge  as  against  the  issue  in  tail,  and  the  judg- 
ment is  paid  off  out  of  the  personalty,  the  personalty  is 
not  entitled  to  exoneration  out  of  the  land.  //;  re  Anthonji ; 
Anthony  v.  Anthony,  (1893)  8  Ch.  498. 

It  seems  a  devise  upon  condition  that  the  devisee  shall 
pay  the  testator's  debts  will  not  exonetrate  the  personalty. 
Bri(l(/man  v.  Dove,  8  Atk.  201 ;  Meade  v.  Hide,  2  Vern.  120 ; 
Henry  v.  Henry,  I.  R.  6  Eq.  286;  see  /;/  re  Kirk;  Kirk  v. 
Kirk,  21  Ch.  D.  431. 

A  direction  that  the  proceeds  of  sale  of  land  are  to  be  applied  What  amounu 
in  ''  part  payment  "  of  legacies  (a),  or  a  charge  upon  the  land  to  exonerate, 
as  a  primary  fund  {h),  or  a  direction  that  certain  debts  shall  be 
paid  out  of  certain  land  exclusively  and  in  the  first  instance  (c), 
or  that  if  the  land  devised  for  payment  of  debts  is  insufficient 
a  particular  part  of  the  personalty  is  to  be  applied  (d),  is  suffi- 
cient to  exonerate  the  general  personal  estate.  Buntiny  v. 
Marriott,  19  B.  163  (a) ;  Davies  v.  Scott,  5  Buss.  32  {h) ;  Forrest 
V.Preneott,  10  Eq.  545  (r);  Kilford  v.  Blaney,  31  Ch.  D.  56  (f/). 

The  cases  are  numerous  in  which  the  question  of  the 
exoneration  of  personalty  has  been  considered.  They  are 
generally  complicated,  and  depend  on  the  construction  of 
the  particular  will  without  laying  down  any  principles.  The 
following  points  may  be  noted  here. 

An  express  charge  of  certain  debts,  for  instance  simple 
•contract  debts,  upon  the  personalty  will  not  exonerate  it  from 
its  primary  liability  to  the  other  debts.     Brydyes  v.  Phillips, 
6  Ves.  567 ;   Watson  v.  Bricknood,  9  Ves.  447. 

A  charge  upon  the  realty  of  debts  and  funeral  and  testa- 
mentary expenses,  which  latter  it  can  hardly  be  supposed 
the  personalty  would  not  be  sufficient  to  pay,  is  not  enough 
to  show  that  the  realty  was  to  be  primarily  liable.  Walker 
v.  Jackson,  2  Atk.  624 ;  Gray  v.  Minnethorpe,  3  Ves.  108 ; 
Hartley  v.  Hurle,  5  Ves.  540  ;  see  Coote  v.  Coote,  8 
J.  &  Lat.  175. 
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But  where  the  whole  personal  estate  is  given  not  as  a. 
residue  but  specifically  and  the  realty  is  subject  to  all  the 
charges  to  which  the  personalty  would  be  liable,  the  personalty 
is  exonerated ;  if,  for  instance,  all  the  personalty  is  given  and 
the  realty  is  charged  with  debts,  funeral  expenses  and  costa 
of  administration.  Greene  v.  Greene,  4  Mad.  148;  Michell 
V.  Michell,  5  Mad.  69 ;  Blount  v.  Hipkins,  7  Sim.  48 ;  Lance 
V.  Aglionbfj,  27  B.  65 ;  Gilbertson  v.  Gilbertson,  84  B.  854  ; 
see  Kilford  v.  Blaneif,  29  Ch.  D.  145  ;  81  Ch.  D.  56. 

And  where  the  personalty  was  specifically  given  and  a 
particular  estate  was  devised  upon  trust  to  pay  debts,  funeral 
and  testamentary  expenses,  upon  failure  of  that  estate,  the^ 
general  personalty  and  the  realty  were  held  liable  pro  rata 
to  make  up  the  deficiency.  Poirell  v.  liiley,  12  Eq.  175 ; 
disapproved  by  Jessel,  M.B. ;  In  re  Oveif ;  Broadhent  v^ 
Barrow,  51  L.  J.  Ch.  665,  667. 

The  fact,  however,  that  the   gift  of  all  the  personalty  is 
to  a  person  appointed  executor  is  a  strong  argument  against 
the  exoneration  of  the  personalty.     Brummel  v.  Prothero,  8- 
Ves.  Ill ;  Aldridijc  v.  Lord  Walhcourt,  1  Ba.  &  Be.  312. 

And  when  it  is  doubtful  whether  the  whole  personal  estate 
is  meant  to  be  given  specifically  or  only  as  a  residue,  the  fact 
that  funeral  and  testamentary  expenses  are  not  charged  on 
the  realty  as  well  as  the  debts  is  an  argument  against, 
exoneration.  CoIUh  v.  Robins,  1  De  6.  &  S.  131 ;  Omeley 
V.  Anstruther,  10  B.  458  ;  Bootle  v.  Blundell,  1  Mer.  198 ; 
19  Ves.  494 ;  see  Toner  v.  Lord  Rouh,  18  Ves.  188. 

A  charge  of  a  particular  debt,  for  instance,  an  annuity 
secured  by  bond,  on  realty  and  specific  personalty,  has  been 
held  insufficient  to  exonerate  the  general  personalty,  though 
the  language  may  be  strong  enough  to  have  that  effect*. 
Quennell  v.  Turner,  13  B.  240;  Welby  v.  Rockcliffe,  1  R.  &  M. 
571 ;  see  Bickhain  v.  Cruttnell,  8  M.  &  Cr.  768. 

Under  the  old  law,  by  which  the  devisee  of  land  subject  to  a 
mortgage  was  entitled  to  have  the  mortgage  debt  paid  out 
of  the  personalty,  a  devise  of  lands,  including  the  mort- 
gaged land  on  trust  for  sale  and  payment  of  the  mortgage 
debt,  or  a  declaration   that  the  mortgage  debt   was  to  be- 


EXONERATION    OF    PERSONALTY.  731 

charged  upon   the  land,  has  been   held  to  make  the  land      Chap.  li. 
primarily   liable.      Hancox  v.  Ahhey,    11   Ves.    179;    Evans 
V.    Cockeraviy    1-  Coll.    428;    see    CoHhiIUh    v.    CorbaUis,   9 
L.  E.  Ir.  309. 

Where  debts  have  been  paid  out  of  the  personal  estate 
and  the  real  estate  is  bound  to  bear  its  rateable  proportion, 
the  real  estate  will  be  charged  with  interest  upon  the  amount 
it  ought  to  contribute.     Ashworth  v.  Munn,  34  Ch.  D.  391. 

Where  there  is  a  direction  that  the   personalty  is  to  be  Fund  to  be 
exempt  from  payment  of  debts,  and  certain  land  is  devised  exoneration 
for  their  payment  and   that    land  proves  insufficient,   the  JM«ffic>ent. 
debts  are  payable  out  of  the  other  real  estate  of  the  testator 
in  exoneration  of  the  personalty.     Morrow  v.  Bush,  1  Cox, 
185;  Young  v.  Young,  26  B.  522. 

But  if  land  is  devised  for  payment  of  debts  in  exoneration 
of  the  personalty,  the  personalty  remains  liable  if  the  land 
so  devised  is  insufficient.     Colvile  v.  Middleton,  3  B.  570. 

As  between  land  and  residue,  both  given  exempt  from  debts, 
the  residue  is  primarily  liable  on  failure  of  other  funds. 
Ijord  Brooke  v.  Earl  of  Warwick,  1  H.  \-  T.  142. 

Where  the  personalty  is  to  be  exonerated,  the  exoneration  Effect  of 
is  assumed  to  be  for  the  purposes  of  the  dispositions  of  the  exonerated 
will;  and  if  the  gift  of  the  exonerated  personalty  fails,  the  p«™>'^***.^* 
exoneration,   whether  out  of  real  or  personal  estate,  does 
not  enure  for  the   benefit  of  the   next  of  kin.     Wanng  v. 
Ward,  5  Ves.  676  ;    Noel  v.  Lord  Hndeg,  7  Pr.  241 ;  Dan. 
211 ;  Dacre  v.  Patnckson,  1  Dr.  &  S.  186 ;  Kilford  v.  Blancif, 
31  Ch.  D.  56;  overruling  Browne  v.  Groomhridge,  4  Mad.  495, 
so  far  as  contra. 

If  the  personalty  is  exonerated  from  debts  and  no  disposition 
made  of  it,  it  is  exonerated  for  all  purposes.  Milnes  v.  Slater, 
8  Ves.  305 ;  see  1  Dr.  &  S.  186. 

In  connection  with  this  subject  it  is  to  be  remembered  that  Covenant  in 
a  covenant  in  a  settlement  to  pay  a  jointure  which  is  charged  pay  jointure 
on  real  estate  leaves  the  real  estate  primarily  liable,  as  the  ^^^  ^^ 
covenant  is  only  ancillary'  to  the  security.     Ijanoy  v.  Duke  of 
Athol,  2  Atk.  444;  Lechmere  v.  Charlton,  15  Ves.  193;  (r raven 
V.  Hicks,  6  Sim.  398 ;  Loosemore  v.  Knapman,  Kay,  123. 
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E.  Payment  of  Legacies. 

Pecuniary  legacies  are  prima  facie  payable  out  of  the 
personal  estate  not  specifically  bequeathed,  and  the  residuary 
legatee  can  take  nothing  till  the  pecuniary  legacies  are  paid. 
For  this  purpose  a  fund  which  is  subject  to  a  general  power 
of  appointment,  and  passes  under  a  residuary  bequest  by 
virtue  of  sect.  27  of  the  Wills  Act,  is  in  the  same  position  as 
the  rest  of  the  residue.    In  re  Hartley,  (1900)  1  Ch.  162. 

Legacies  given  in  lieu  of  a  share  of  residue,  the  gift  of  which 
is  revoked  and  thereby  becomes  undisposed  of,  are  payable  out 
of  the  general  residue  and  not  out  of  the  lapsed  share  (a), 
unless  an  intention  can  be  gathered  that  they  are  to  be  paid 
out  of  the  lapsed  share  (/>).  Si/kes  v.  Sykes,  4  Eq.  200 ;  8  Ch. 
301  (a) ;  hi  re  Woods'  IVill,  29  B.  236  ;  Walsh  v.  Walsh,  I.  E. 
4  Eq.  396  (6). 

The  whole  of  the  personal  estate  may  be  given  in  such  a 
way  as  to  be  a  specific  gift,  but  this  must  be  clearly  expressed ; 
and,  prima  fade,  if  legacies  are  given,  a  gift  of  the  whole 
personal  estate  is  subject  to  the  payment  of  the  legacies. 
Robertson  v.  Broculhent,  8  App.  C.  812. 

Residuary  real  estate  is  not  applicable  to  satisfy  pecuniary 
legacies,  unless,  by  the  operation  of  the  rule  in  Grevillc  v. 
Browne,  or  by  some  otlier  direction  of  the  testator,  the  legacies 
are  charged  upon  the  realty.  Mirehonse  v.  Scaife,  2  M.  &  Cr. 
695;  Gihhins  v.  Kydcn,  7  Eq.  371;  Collins  v.  Lewis,  8  Eq. 
708 ;  Ihujdale  v.  Ihujdale,  14  Eq.  234  ;  Tomhins  v.  Colthurst, 
1  Ch.  1).  626;  Farqnharson  v.  Floyer,  3  Ch.  D.  109;  not 
following  Hensman  v.  Fryer,  3  Ch.  420. 

If  the  personalty  is  exhausted  in  payment  of  debts,  pecuniary 
legatees  may,  by  virtue  of  the  doctrine  of  marshalling,  stand 
in  the  place  of  creditors  against  real  estate  descended  or 
charged  with  payment  of  debts.     See  under  Marshalling. 

Legacies  may  be  given  in  such  a  way  as  to  be  primarily 
chargeable  upon  some  particular  fund.  If  the  particular  fund 
is  primarily  liable,  leaving  the  general  personal  estate  liable 
if  the  fund  is  deficient,  the  legacies  are  demonstrative. 

Legacies  may  also  be  charged  on  real  estate. 
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A  direction  to  executors  to  realise  such  part  of  the  testator's      Chap.  li. 
estate  as  they  think  right  to  pay  legacies  is  to  be  limited  to 
property  which  the  executors   take  as  such,  and   does   not 
charge  the  real  estate.     In  re  Cameron ;  Nixon  v.  Cameron^ 
26  Ch.  D.  19. 

It  would  not  be  safe  to  assume  that  where  land  is  deviled  to  Executor 
an  executor  beneficially,  and  he  is  directed  to  pay  legacies,  the  legacies  an/*^ 
land  is  charged  with  the  legacies.     It  is  a  question  of  con-  J^®J^^  ^^. 
struction  in  each  case.     The  direction  to  pay  legacies  may  be 
so  connected  with  the  devise,  or  there  may  be  such   other 
indications  of  intention,  as  to  charge  the  land. 

A  devise  to  the  executor  on  condition  of  his  paying  a  legacy  (a), 
or  with  a  request  that  he  will  see  the  will  performed  (b),  or 
words  whereby  the  testator  charges  the  executor  with  pay- 
ment of  legacies  (c),  have  been  held  to  charge  the  legacies 
on  the  land  devised  to  the  executor ;  though,  on  the  other  hand, 
a  direction  that  legacies  were  to  be  paid  by  the  executor,  to 
whom  a  specific  devise  of  realty  was  made,  followed  by  a  gift 
to  him  of  the  residue  of  the  personalty  after  payment  of  debts, 
has  been  held  insuflScient  to  create  a  charge  (rf)«  W7(//;  v. 
Wigg,  1  Atk.  382  (a) ;  Alcock  v.  Sparhawk,  2  Yern.  228 ; 
1  Eq.  Ab.  198,  pi.  4  (b)  ;  Cross  v.  Kenninf/ton,  9  B.  150  ;  10  Jur. 
343 ;  15  L.  J.  Ch.  167  (where  there  was  a  devise  of  the  residue 
of  the  realty)  (c) ;  Parker  v.  Fearnley,  2  S.  &  St^  592  {d)  ;  see 
also  Preston  v.  Preston,  2  Jur.  N.  S.  1040;  Gallcinore  v.  GUI, 
8  D.  M.  &  G.  567. 

It  is  now  settled  that  a  devise  of  the  **  residue  '*  of  the  real  Devise  of 
and  personal  estate  charges  legacies  upon  the  real  estate,  realty  citates. 
GrevUle  v.  Browne,  7  H.  L.  689 ;    In  re  Bailey,  12  Ch.  D.  *  °^*^«- 
268,  274. 

The  words  all  real  and  personal  estate  not  otherwise  disposed 
of,  or  all  other  the  real  and  personal  estate,  have  the  same 
effect.  Hassel  v.  Hassel,  2  Dick.  527 ;  In  re  Baicden  ;  National 
Provincial  Bank  of  England  v.  Cresstrell,  (1894)  1  Ch.  693 ; 
In  re  Smith;  Smith  v.  Smith,  (1899)  1  Ch.  365. 

But  there  must  be  words  such  as  residue  or  remainder,  or 
similar  words.  Thus,  a  devise  of  all  the  testator's  real 
estate  and  the  residue  of  his  personalty  does  not  charge  the 
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realty.     WeUa  v.  Roic,  48  L.  J.  Ch.  476;  Javies  v.  Jones, 
9  L.  E.  Ir.  489. 

On  the  same  principle,  where  legacies  are  given  and  the 
testator  gives  the  residue  of  the  property  belonging  to  him,  or 
over  which  he  has  a  power  of  appointment,  the  legacies  isire 
charged  on  property  subject  to  a  special  power  of  appointment 
exercisable  in  favour  of  the  legatees.  Gainsford  v.  Dunn,  17 
Eq.  405;  see  (1895)  1  Ch.  499. 

It  is  not  material  whether  interests  in  land  have  been 
already  devised  by  the  will  or  not  (a),  nor  whether  the 
residuary  gift  follows  or  precedes  the  legacies  (6),  and  the 
rule  applies  to  a  legacy  given  by  a  codicil  as  an  addition  to 
a  legacy  given  by  the  will  (c).  Bench  v.  BUeSy  4  Mad.  187 ; 
Francis  v.  Clemow,  Kay,  435 ;  Wlieeler  v.  HoiveUy^  8  K.  kJ. 
198  (a) ;  Elliott  v.  Dearsley,  16  Ch.  D.  322  (&) ;  Re  Hall ;  Hall 
V.Hall,  51  L.  T.  86(c). 

The  charge  extends  to  real  estate  which  is  enumerated  in 
the  residuary  devise.  Tlimnnan  v.  Hillhouse,  7  W.  E.  332 ; 
5  Jur.  N.  S.  568 ;  Bray  v.  Stevens,  12  Ch.  D.  162 ;  see  Castle 
V.  Gillett,  16  Eq.  530. 

The  fact  that  the  executors  are  directed  to  pay  debts  and 
legacies,  the  residuary  realty  and  personalty  being  devised  to 
other  persons,  does  not  take  the  case  out  of  the  rule.  In  re 
Brooke ;  Brooke  v.  Rooke,  8  Ch.  D.  680. 

Where  the  testator  first  deals  exclusively  with  his  personal 
estate  and  allots  it  out  to  different  objects  of  his  bounty  in 
particular  sums,  these  sums  will  not  be  charged  on  the  realty 
by  a  residuary  gift.     Gyett  v.  Williams,  2  J.  &  H.  429. 

Legacies  may  also  be  charged  on  real  estate  in  such  a  way 
as  to  make  them  payable  only  out  of  the  real  estate  so 
charged  in  exoneration  of  the  pereonalty.  Gittens  v.  Steele, 
1  Sw.  24 ;  Jones  v.  Bruce,  11  Sim.  221 ;  Roberts  v.  Roberts, 
18  Sim.  380 ;  Ion  v.  Ashton,  28  B.  879 ;  Dickin  v.  Edwards, 
4  Ha.  278;  Bessant  v.  Noble,  26  L.  J.  Ch.  236;  In  re 
Needham ;  Robinson  v.  Needham,  54  L.  J.  Ch.  75. 

A  devise  of  land  subject  to  the  payment  of  a  legacy  does  not 
impose  on  the  devisee  a  personal  liability  to  pay  the  charge ; 
and  if  he  sells  the  land  for  its  full  value  he  is  not  bound  to 
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account  to  the  legatee  for  any  part  of  the  purchase-money.      Chap.  ii. 
Newman  v.  Kent^  1  Mer.  240 ;  3  De  G.  &  J.  511 ;  JiUard  v. 
Edffe,  3  De  G.  &  S.  502. 

The  will  may,  of  course,  be  so  expressed  as  to  impose  a 
personal  liability  on  the  devisee  if  he  accepts  the  devise.  See, 
^.g.  Pickwell  v.  Spencer,  L.  R.  7  Ex.  105. 

No  doubt  annuities  given  in  general  terms  are  payable  in  Annmties 

^y6ii 

the  same  way  as  legacies,  and  a  general  charge  on  real  estate  generally, 
would  not  exonerate  the  personalty  from  its  primary  liability. 
Boughton  v.  Bovghton,  1  H.  L.  406. 

But  where  annuities  were  directed  to  be  paid  out  of  the  Annuities 

charged  on 

rents  and  income  of  real  and  personal  'estate  without  any  income  of 
direction  to  convert  the  realty,  the  annuities  were  held  payable  J^^^^. 
out  of  both  rateably,  on  the  ground  that  the  whole  income  was 
intended  to  be  dealt  with  as  one  fund.     Falkner  v.   Grace, 
9  Ha.  282  ;  Howard  v.  Dryland,  88  L.  T.  24. 

And  an  annuity  charged  on  freehold  and  leasehold  estates  Annuitj 
specifically  devised  is  payable  rateably  out  of  each  according  to  fr^oids  and 
their  values   at   the   testator's   death.     Fielding  v.  Preston,  ^®*^^<>^<^«- 
1  De  G.  &  J.  438. 

Where  a  jointure  was  charged  on  mineral  property  and  on 
agricultural  property  devised  to  different  devisees,  it  was  held 
that  the  two  properties  must  contribute  to  the  jointure  in  pro- 
portion to  the  yearly  income  from  each,  and  not  in  proportion 
to  their  capital  values.     Ley  v.  Ley,  6  Eq.  174. 

In  several  cases  questions  have  arisen  how  far  a  charge  of  How  far 
legacies  on  real  estate  extends.    Does  it  extend  to  real  estate  i^L^on 
specifically  devised,  or  must  it  be  limited  to  residuary  real  ^'^^^  extends, 
estate  ?    The  question  is  one  of  construction. 

If  land  is  specifically  devised  and  legacies  are  then  given 
and  charged  on  the  testator's  real  estate  and  there  is  residuary 
real  estate,  the  natural  inference  is  that  the  charge  is  intended 
only  to  affect  the  residuary  real  estate.  Spang  v.  Spang, 
1  Y.  &  J.  800  ;  8  Bl.  N.  S.  84;  1  D.  &  CI.  865;  Conron  v. 
Conron,  7  H.  L.  168 ;  Campbell  v.  McConaghey,  I.  E.  6  Eq.  20. 

If  there  is  no  residuary  devise,  land  specifically  devised 
is  charged.  Bank  of  Ireland  v.  McCaHhy,  (1898)  A.  C. 
181 ;   see  MaskeU  v.  Farrington,  3  D.  J.  &  S.  338 ;  Earl  of 
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Po7't(trliu<fton    v.   Darner,    4    D.    J.    &    S.    161 ;    Mannox   v^ 
Greener,  14  Eq.  456. 

If,  however,  legacies  are  charged  on  all  the  testator's  real 
estate  at  the  commencement  of  the  will  and  specific  demises 
are  subsequently  made,  it  may  be  more  easy  to  infer  that  the 
land  specifically  devised  was  intended  to  be  included  in  the 
charge.  See  Mannox  v.  Greener,  14  Eq.  456 ;  Cormcall  v. 
Saurin,  17  L.  E.  Ir.  595  ;  McCarthy  v.  McCartie,  (1897)  1  Ir. 
86;  affd.  (1898)  A.  C.  181. 

If  there  is  a  general  charge  of  legacies  on  real  estate  by  the 
will,  land  specifically  devised  by  a  codicil  may  be  taken  out  of 
the  charge  in  the*  will.  Wheeler  v.  Clai/don,  16  B.  169 ; 
Quain  v.  Harrey,  5  L.  R.  Ir.  622. 

And  a  rent-charge  or  annuity  issuing  out  of  the  land 
has  priority  over  legacies  charged  upon  the  land.  Creed 
V.  Creed,  11  CI.  k  F.  491 ;  In  re  Briggs ;  Briggs  v.  George, 
29  W.  K.  925 ;  see  Coore  v.  Todd,  7  D.  M.  &  G.  520. 

The  question  has  also  arisen  whether,  if  the  legacies  are 
charged  on  realty  if  the  personalty  is  insufficient  and  the 
personalty  is  sufficient  at  the  death  but  becomes  insufficient 
owing  to  a  devastavit  by  the  executor,  the  charge  takes  effect 
or  not.  The  authorities  in  Ireland  support  the  view  that 
it  does  unless  there  is  something  in  the  will  to  limit  the 
time  when  it  is  to  be  ascertained  whether  the  charge  has 
taken  effect  or  not  (a).  Lord  Bomilly,  on  the  other  hand, 
took  the  opposite  view  (6).  In  re  Massy' s  Estate,  14  Ir.  Ch. 
855 ;  In  re  Bradford's  Estate,  (1895)  1  Ir.  251 ;  McCarthy 
V.  McCartie,  (1897)  1  Ir.  86 ;  affirmed  on  a  different  point, 
(1898)  A.  C.  181(a)  ;  Richardson  v.  Morton,  18  Eq.  128  (fc) ;  see 
also  Hepivorth  v.  Hall,  80  B.  476.  Humble  v.  Humble,  2  Jur. 
696 ;  Howard  v.  Chafers,  2  Dr.  &  S.  236,  perhaps  support  the 
Irish  view,  though  there  the  defaulting  executors  were  also 
devisees  of  the  land. 

A  legatee  who  has  a  charge  upon  land  can  enforce  his  charge 
by  appointment  of  a  receiver,  but  he  has  no  claim  upon  back 
rents  received  by  the  devisee.     Garfitt  v.  Allen,  87  Ch.  D.  48. 

If  real  estate  is  charged  with  the  payment  of  legacies, 
and  the  real'  estate  has  to  contribute  to  the  payment  of 
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the  debts,  the  legacies  must,  nevertheless,  be  paid  in  full     Chap.  Li. 
out  of  the  real  estate.     Raikes  v.  Boulton,  29  B.  41 ;  In  re  abate  if  part 
Saunders  Davies ;    Saunders  Davies  v.  Saunders  Davies,  34  required  for 
Ch.  D.  482 ;   In  re  Banden ;   National  Provincial  Bank  of  ^**'*"- 
England  v.  CressweU,  (1894)  1  Ch.  693. 

Difficulties  used  formerly  to  arise  as  to  the  currency  in  Legacy  in 
which  a  legacy  was  to  be  paid.  For  instance,  if  a  testator  ^^^^^^^ 
domiciled  in  Jamaica  or  Ireland  gave  a  legacy  of  1,000/.,  was 
the  legacy  to  be  paid  in  the  currency  of  the  domicile  or 
in  English  currency?  It  was  settled  that  the  currency  of 
the  domicile  must  prevail.  Saunders  v.  Drake,  2  Atk.  466 ; 
Piersan  v.  Gaimet,  2  B.  C.  C.  39,  47  ;  Malcolm  v.  Martin  y 
3  B.  C.  C.  50. 

Such  questions  can  no  longer  arise.  But  a  somewhat 
similar  question  may  still  create  a  difficulty.  Suppose  a 
testator  gives  a  legacy  of  10,000  rupees  or  20,000  francs  to 
a  legatee  in  England,  how  is  the  value  to  be  ascertained  ?  Is 
the  legacy  to  be  paid  at  the  rate  of  exchange  of  the  day,  at 
the  value  of  the  rupee  or  franc  as  bullion,  at  the  current  value 
or  how?  In  Cockerell  v.  Barber ,  16  Ves.  461,  where  the 
testator  was  domiciled  in  India,  it  was  held  that  the  rupee  was 
to  be  taken  according  to  its  current  value  without  regard  to 
the  exchange  or  the  expense  of  remittance,  but  the  decision 
appears  to  leave  a  good  many  questions  open.  See  Manners  v. 
Pearson  d-  Son,  (1898)  1  Ch.  581. 

If  the  funds  available  for  payment  of  the  pecuniary  legatees  Abatement 
are  insufficient  they  must  abate   rateably,  subject  to    any  ?e^(M?^*^ 
question  of  priority  inter  se. 

Legacy  duty  directed  to  be  paid  on  a  specific  legacy  is  a  Legacy  duty, 
general  legacy  and  abates  with  the  general  legacies.     Farrer 
V.  St.  Catharine's  CoU.,  16  Eq.  19 ;  see  Wilson  v.  O'Leary,  17 
Eq.  419 ;  In  re  Wilkins ;  Wilkins  v.  Rotherham,  27  Ch.  D.  703. 

And  annuities  for  the  purpose  of  abatement  rank  with 
general  legacies.     Miller  v.  Hiiddlestone,  3  Mac.  &  G.  513. 

In  estimating  the  value  of  annuities  for  purposes  of  abate-  How  the 
ment  their  value  is  to  be  taken  at  the  time  when  the  estimate  InnnUies  is  to 
is  made ;  thus  the  value  of  the  annuity  of  an  annuitant  who  is  ^  calculated. 
dead  is  the  sum  of  the  payments  which  would  have  been 

T.W.  3  B 
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made  to  him  in  respect  of  it ;  and  the  value  of  a  reversionary 
annuity  which  has  come  into  possession  is  its  present  value 
according  to  the  Government  tables  at  the  time  of  abatement, 
phis  any  arrears  due  on  it.  2'odd  v.  Bielhy,  27  B.  353 ;  Potts 
V.  Smith,  8  Eq.  683 ;  Delves  v.  Netcington,  52  L.  T.  512. 

The  same  rule  applies  where  all  the  annuitants  are  living. 
Heath  v.  Nvgent,  29  B.  226 ;  In  re  Wilkins ;  Wilkins  v. 
Rotherham,  27  Ch.  D.  703. 

Where  legacies  and  annuities  are  charged  on  real  estate, 
powers  of  distress  and  entry  conferred  upon  the  annuitants  do 
not  give  the  annuities  priority  over  the  legatees.  Roper  v. 
Roper,  3  Ch.  D.  714. 

Priority  of  general  legacies,  inter  se : — 

a.  As  between  general  legatees,  legacies  given  for  valuable 
consideration^  as  for  debt^  or  instead  of  dower,  have  priority. 
Blmver  v.  Morret,  2  Ves.  Sen.  420  ;  Heath  v.  Dendy,  1  Buss. 
543  ;  Nm-cott  v.  Gordon,  14  Sim.  258  ;  Bell  v.  Bell,  6  Ir.  Eq. 
239 ;  Davies  v.  Bush,  1  You.  341  ;  Stahlschmidt  v.  L€«,  1 
Sm.  &  G.  421. 

A  legacy,  however,  in  lieu  of  dower,  where  the  testator  has 
no  land  out  of  which  the  widow  is  dowable,  or  disposes  of  his 
land  by  his  will  so  as  to  destroy  her  dower,  has  no  priority. 
Acey  V.  Simpson,  5  B.  35  ;  Roper  v.  Roper,  3  Ch.  D.  714  ;  In 
re  Greenwood ;   Greenwood  v.  Greenwood,  (1892)  2  Ch.  295. 

A  legacy  to  an  executor  for  his  trouble  has  no  priority. 
Duncan  v.  Watts,  16  B.  204. 

A  legacy  to  the  testator's  wife  for  her  immediate  require- 
ments has  no  priority.  Blower  v.  Morret,  2  Ves.  Sen.  420 ; 
Cazenove  v.  Cazenove,  61  L.  T.  115  ;  In  re  Schweder's  Estate ; 
Oppenheim  v.  Schweder,  (1891)  3  Ch.  44.  In  re  Hardy,  17 
Ch.  D.  798,  must  be  considered  overruled. 

b.  Legacies  payable  at  the  death  of  a  tenant  for  life  or  at 
some  other  future  period,  do  not  abate  before  other  legacies. 
Miller  v.  Huddlestone,  8  Mac.  &  G.  513  ;  Street  v.  Street,  2 
N.  E.  56 ;  Nickisson  v.  CockiU,  3  D.  J.  &  S.  622. 

The  words  '*  in  the  first  place,"  **  in  the  next  place,"  or  the 
word  ''afterwards,"  used  in  introducing  legacies,  create  no 
priority  between  them.      Thwaites  v.  Fotman,  1  Coll,  409  ; 
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Beeston  v.   Booth,   4    Mad.    161  ;     Whitehome    v.   Insole,   7      ^*P-  ^* 
L.  T.  N.  S.  400 ;  see  In  re  Hardy  ;    WeUs   v.  Barwick,  17 
Ch.  D.  798. 

Annuities  to  become  payable  when  all  the  legacies  are  paid 
and  annuities  payable  immediately  abate  pari  passu.  Ingham 
V.  Daly,  9  L.  R.  Ir.  484. 

c.  But  legacies  given  on  the  supposition  that  there  will  be  Legacies  given 

.  .  on  supposition 

more  than  enough  to  pay  prior  legacies  abate  first.      A.-G.  v.  ofa  surpios. 
Robins,  2  P.  W.  23 ;  SUimmers  v.  HaUiley,  12  Sim.  42. 

And  a  direction  that  certain  legacies  given  for  life  are  to  Legacies  for 
become  applicable  on  the  death  of  the  legatees  to  the  pay-  on  the  death 
ment  of  other  legacies  will  give  the  legatees  for  life  priority.      ^  ®  legatees. 
Brown  v.  Brown,  1  Kee.  275  ;  see  Haynes  v.  Haynes,  8  D.  M. 
&  G.  590. 

A  legacy  may  be  given  in  such  a  way  as  to  be  itself  what  Residuary 

legacy. 

may  be  called  a  residuary  legacy  so  as  not  to  be  payable  till 
the  other  legacies  have  been  paid ;  for  instance,  if  legacies  are 
given  generally  and  then  the  residue  is  given  upon  trust 
to  pay  further  legacies.  In  re  Malone ;  Browne  v.  Malone, 
a897)    1   Ir.    571  ;    In   re   Smith  ;    Smith  v.  Smith,    (1899) 

1  Ch.  365. 

When  a  particular  legacy  is  given  and  the  residue  is  then 
distributed  in  certain  sums,  the  particular  legacy  has  priority 
over  all  the  others.     Gyett  v.  Williams,  2  J.  &  H.  429  ;  see  In 
re  Hardy  ;  Wells  v.  Barwick,  17  Ch.  D.  798. 
Priority  between  general  and  residuary  legatees : — 
a,  k%  a  general  rule,  the  residuary  legatee  is  entitled  to  GcDerai 
nothing  till  all  the  particular  legacies  given  by  the  will  are  p^ori^  over 

satisfied  in  full.  residue. 

Where  a  fund  is  set  apart  to  pay  annuities  and  is  directed  Fund  set 
'  upon  the  death  of  the  annuitants  respectively  to  fall  into  the  annuities!!*^ 
residue,  if  the  fund  is  insufiicient  to  pay  the  annuities,  the 
residuary  legatee  is  entitled  to  nothing  till  all  the  legacies  and 
annuities  have  been  paid  in  full.     Arnold  v.  Arnold,  2  M.  &  K. 
374;  Anderson  v.  Anderson,  33  B.  223  ;  In  re  TootaVs  Estate, 

2  Ch.  D.  628. 

And  when  two  legacies  are  directed  to  be  paid  out  of  a  fund 

which  turns  out  too  small  to  pay  both,  and  one  of  them  lapses, 

3  B  2 
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the  other  legacy  gets  the  benefit  of  the  lapse.  In  re  Tunno  ; 
Raikes  v.  RaikcH,  45  Ch.  D.  66. 

b.  It  would  seem  that  a  direction  that  in  the  event  of 
insuflSciency  of  assets  all  the  beneficiaries  are  to  abate,  does 
not  entitle  the  residuary  legatee  to  a  fund  which  is  released  by 
the  death  of  a  tenant  for  life.  In  re  Lyne's  Estate  ;  Sands  w 
Lyne,  8  Eq.  482. 

On  the  other  hand,  if  annuities  are  directed  to  abate  in 
favour  of  legatees  or  rice  versa ,  in  the  event  of  deficient  assets 
the  abatement  is  permanent,  and  a  fund  falling  in  is  not 
applicable  to  increase  gifts  which  have  abated.  Farmer  v* 
Mills,  4  Buss.  86  ;  Hicliens  v.  Hichens,  25  W.  R.  249. 

r.  Upon  similar  principles,  where  assets  have  been  lost  after 
the  death  of  the  testator,  the'  loss  falls  on  the  residuarj* 
legatee  in  the  fu-st  instance.  WUmot  v.  Jenkins,  1  B.  401  ; 
Baker  v.  Fanner,  L.  B.  3  Ch.  587.  Dyose  v.  Dyose,  1  P.  W\ 
805,  is  overruled  ;  see  Fonnereau  v.  Poyntz,  1  B.  C.  C. 
478  ;  Humjylireys  v.  Humphreys,  2  Cox,  186  ;  Baker  w 
Fanner,  supra. 

Where  assets  are  wasted  after  some  legacies  have  been 
satisfied,  the  satisfied  legatees  cannot  be  called  on  to  refund 
by  the  other  legatees ;  and  similarly  if  assets  are  wasted  after 
one  of  several  residuary  legatees  has  received  his  share,  he 
cannot  be  called  on  to  refund  by  the  other  residuary  legatees. 
Fenwick  v.  Clarke,  4  D.  F.  &  J.  240  ;  Peterson  v.  Peterson^ 
8  Eq.  Ill  ;  In  re  Wiuslow ;  Frere  v.  Window,  45  Ch.  D.  849  ; 
In  re  Lepine  ;  Don-sett  v.  Culrer,  (1892)  1  Ch.  210. 


F.  Marshalling. 
I.  General  rules. 

Principle  The  principle  as  stated  by  Lord  Eldon  is  "  that  if  a  party 

has  two  funds  ...  a  person  having  an  interest  in  one  only, 

has  a  right  in  equity  to  compel  the  former  to  resort  to  the 

other,  if  that  is  necessary  for  the  satisfaction  of  both."    Aldrich 

V.  Cooper,  8  Ves.  882,  888,  and  see  Tombs  v.  Ilov1i,'l  Coll.  490. 

Legacies  with        Thus  if  one  legacy  is  charged  upon  land  and  others  not,  and 

charge  on  land.  ^^^  personalty  is  exhausted  in  paying  the  legacies,  the  legatees 

who  have  no  charge  on  the  land  are  entitled  to  the  extent  to 
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which  the  personalty  has  been  exhausted  in  paying  the  legacy      Chap.  Ll. 
charged  upon  the  land  to  stand  against  the  land.     Hanbij  v. 
Roberts,  Amb.  127  ;  S.  C.  sub  nom.  Hamly  v.  Fisher,  1  Dick. 
104 ;  S.  C.  sub  nom.  Hanhy  v.  Fisher,  2  Coll.  512. 

But  there  can  be  no  marshalling  in  respect  of  a  legacy 
which  fails  as  a  charge  upon  the  land  by  the  death  of  the 
legatee  before  the  time  of  payment.  Prowse  v.  Abingdon, 
1  Atk.  482 ;  Pearce  v.  Ij)man,  3  Ves.  135. 

It  follows  from  the  principle  already  stated  that  where  the  When 
personalty  is  exhausted  in  payment  of  debts,  pecuniary  legatees  ^^tewmay 
may,  to  the  extent  of  the  debts  paid  out  of  the  personalty,  come  f^*^°** 
against  real  estate  descended  (a).    They  may  also  come  against  descended  or 
real  estate  charged  with  payment  of  debts,  whether  the  charge  subject  to 
is  an  express  charge  or  only  inferred  from  a  general  direction  o/debte. 
to  pay  debts  {b).    It  is  to  be  noticed  that  inasmuch  as  a  charge 
of  debts  does  not  exonerate  the  personalty  from  its  primary 
liability  to  pay  debts,  the  personalty  has  been  applied  in  its 
proper  order.     But  the  doctrine  is  now  too  well  settled  to  be 
open  to  discussion.     Hanby  \,  Roberts,  Amb.  127(a);  Hasle- 
n\)0(l  V.  Pope,  3  P.  W.  322  ;  Arnold  v.  Chapman,  1  Ves.  Sen. 
108,  110;  Foster  v.  Cook,  3  B.  C.  C.  347 ;  Bradford  v.  Foley, 
3  B.  C.  C.  351,  n. ;  Webster  v.  Ahop,  3  B.  C.  C.  352,  n. ;  Aldrich 
V.  Cooper,  8  Ves.  381,  396  ;  Paterson  v.  Scott,  1  D.  M.  &  G. 
531 ;  Richard  v.  Barrett,  3  K.  &  J.  289  ;  Surtees  v.  Parkin, 
19  B.  406 ;  Re  Stohes ;  Parsons  v.  Miller,  67  L.  T.  223 ;  In  re 
Salt :  Brothu'ood  v.  Keclinf/,  (1895)  2  Ch,  203 ;  not  following 
Re  Bate ;  Bate  v.  Bate,  43  Ch.  D.  600 ;  and  see  In  re  Butler ; 
Lc  Bas  V.  Herbert,  (1894)  3  Ch.  250(/>). 

Similarly,  under  the  old  law,  if  a  mortgage  on  a  devised  When 
estate   was  paid   off   out  of   the  personalty,  the   pecuniary  i^ateeamay 
legatees,   to  the  extent  to  which   they   were  disappointed,  ^orte^'^ 
were  entitled  to  stand  in  the  place  of  the  mortgagee  against  estate, 
the  devised  estate.     Lntkins  v.  Leic/h,  Ca.  t.  Talb.  53 ;  Forrester 
V.  Lcifih,  Amb.    171;    Wythe  v.  Hcnniker,2  M.  it  K.  635; 
Johnson  v.  Child,  4  Ha.  87  ;  Binns  v.  Xicholls,  L.  R.  2  Eq.  256. 

Pecuniary  legatees  had  the  same  right  as  regards  a  vendor's  Vendor's  lien, 
lien  upon  land  purchased  by  the  testator  and  paid  for  out 
of  the  personalty   whether   the  land   descended  (a)   or  was 
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devised  (6).  Spranle  v.  Prior,  8  Sim.  189  (a) ;  Birds  v.  Askey^ 
24  B.  618 ;  Lord  Lilford  v.  Powys  Keck,  L.  R.  1  Eq.  347 ; 
not  following  Wythe  v.  Henniker,  2  M.  &  K.  635  (fc). 

A  direction  that  mortgage  debts  are  to  be  paid  out  of 
the  personalty  does  not  deprive  pecuniary  legatees  of  the 
right  to  claim  against  the  mortgaged  estate  so  far  as  the 
personalty  is  exhausted  in  paying  the  mortgage.  Pnrcher 
V.  Wilson,  14  W.  E.  1011  ;  In  re  Smith  ;  Smith  v.  Smith,  (1899) 
1  Ch.  365 ;  not  following  Smith  v.  Smith,  10  Ir.  Ch.  89,  461. 

If  an  annuity  is  charged  upon  land  only  which  is  taken 
by  a  mortgagee,  the  annuitant  may  stand  against  the  personal 
estate  subject  to  the  payment  of  the  legacies  given  by  the 
will.     Buckley  v.  Buckley,  19  L.  R.  Ir.  544. 

Pecuniary  legatees  are  not  entitled  to  have  the  assets 
marshalled  against  residuary  devisees,  where  the  land  is 
not  charged  with  debts.  Collins  v.  Lewis,  8  Eq.  708  ;  Dugdale 
V.  Dugdale,  14  Eq.  234  ;  Tomkins  v.  Colthurst,  1  Ch.  D.  626 ; 
Farquharson  v.  Floyer,  3  Ch.  D.  109 ;  not  following  on  this 
point  Hensman  v.  Fryer,  3  Ch.  420. 

As  regards  judgments  which  are  a  charge  on  the  testator's 
own  land,  and  on  land  of  which  he  was  tenant  in  tail,  an 
annuitant  having  a  charge  on  the  testator's  property  under 
his  will  cannot  throw  the  judgment  debts  on  the  entailed 
estate,  on  the  ground  that  the  issue  in  tail  are  entitled  to 
have  the  debts  paid  out  of  the  testator's  own  property. 
DowjhiH  V.  Cooksey,  I.  R.  2  Eq.  311. 

II.  Marshalling  in  case  of  charities. 

Under  the  law  as  it  was  before  the  Mortmain  and  Charitable 
Uses  Act,  1891,  it  was  settled  that  the  Court  would  not 
marshal  assets  in  favour  of  a  charity  unless  the  testator 
gave  express  directions  to  do  so.  For  instance,  the  debts 
could  not  be  cast  on  the  impure  personalty  ho  as  to  increase 
the  pure  personalty  for  the  benefit  of  a  charity.  The  reason 
was  that  **  the  assets  cannot  be  marshalled  to  support  a  legacy 
contrary  to  law"  (see  Moyy  v.  Hodges,  1  Yes.  Sen.  52),  or 
the  Court  will  not  **do  jyer  ohliquum  what  could  not  be 
done  per  directum,''     A.-G,  v.  TyndaU,  Amb.  614. 

Now,  however,  as  impure  personalty  and  even  land  may 
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be  given  to  charity,  the  reason  for  the  rule  has  fallen  away,      ^^P*  ^^- 
and  it  seems  that  if  the  occasion  were  to  arise  assets  woald  be 
marshalled  in  favour  of  a  charity.     They  will  be  marshalled 
in  Ireland,  where  the  Mortmain  Act  did  not  apply.     Biggar 
V.  Eastu'ooil,  19  L.  R.  Ir.  49. 

The  result  of  the  old  cases  may  be  shortly  stated  here. 

In   the  absence  of    an   intention    to    marshal   charitable  Charitable 
legacies  abated  in  the  proportion  of  the  pure  to  the  impure  abate, 
personalty,  the  value  being  taken  as  at  the  testator's  death. 
CalveH  v.  Armitage,  2  H.  &  M.  446  ;  Luckcraft  v.  Piidhain,  48 
L.  J.  Ch.  636,  639. 

A  gift  of  the  residue  to  charity,  except  so  much  as  could 
not  by  law  be  so  appropriated,  does  not  amount  to  a  direction 
to  marshal.  Edwards  v.  Hall,  11  Ha.  1, 22 ;  see  6  D.  M.  &  G. 
74;  In  re  Somers  Cocks;  Wegg-Prosser  v.  Wegg-Prosser, 
(1895)  2  Ch.  449. 

A  direction  that  the  charities  are  to  be  paid  out  of  pure  Direction  to 
personalty  gives  them  priority  over  other  legatees  as  regards  ^^Saity.^^'* 
the  pure  personalty,  but  does  not  release  the  pure  personalty 
from  bearing  its  proportion  of  the  debts.  liohbison  v.  Geldard, 
3  De  G.  &  S.  499  ;  3  Mac.  &  G.  735 ;  Tempest  v.  Tempest,  2 
K.  &  J.  635 ;  7  D.  M.  &  G.  470 ;  Beaumont  v.  Oliveira,  6  Eq. 
534 ;  4  Ch.  309 ;  Lewis  v.  Boetefour,  38  L.  T.  93 ;  aflfd. 
W.  N.  1879,  11 ;  see  Xickisson  v.  Cockill,  3  D.  J.  &  S.  622. 

But  where  the  testator  devised  his  real  estate  upon  trust  implied 
to  pay  debts  and  funeral  and  testamentary  expenses,  and  marshal! 
gave  his  personalty  on  trust  to  pay  so  much  of  the  debts, 
&c.  as  the  realty  was  insufficient  to  pay,  and  then  gave 
the  residue  to  charity  with  a  direction  that  it  should  include 
only  such  parts  of  his  property  as  could  be  lawfully  given 
to  charity,  it  was  held  that  it  followed  by  necessary  implica- 
tion that  the  impure  personalty  must  be  applied  in  paying 
debts  before  the  pure  personalty.  Wills  v.  Bonnie,  16 
Eq.  487. 

And  a  direction  that  the  pure  personalty  shall  be  reserved  Direction  to 
for  the  charities  (a),  or  that  they  be  paid  exclusively  out  of  exclusively 
pure  personalty  (i),  or  that  the  pure  personalty  is  to  be  first  ofpJ[^°^* 
applied  in  paying  them  (c),  is  in  eflfect  a  direction  to  marshal.  pe«onaity. 
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Chap.  LI.      Miles  v.  Harrison,  9  Ch.  316(a);  In  re  Arnold;  liavenscroft 

V.  Workman,  37  Ch.  D.  637  (h)  ;  In  re  Pitt ;  Lacy  v.  Stone, 

33  W.  R.  653(c). 
Pure  per-  And  a  gift  to  charity  of  so  much  of  the  testator's  estate 

be  given  8.8  Can  lawfully   be   given  to  charity  may  be  a  specific  gift 

specifically.       ^^^  liable  to   debts  only  in  the  order   in  which  property 

specifically  given   is  applicable.     Shepheard  v.   Beetham,  6 

Ch.  D.  597. 

If  the  pure  personalty  is  exonerated  from  debts,  it  must, 

nevertheless,  bear  its   share  of  the  costs  of  administration 

if  they  are  not   otherwise  provided  for.     In  re  Fitzgerald: 

Adolph  V.  Dolman,  26  W.  E.  53. 


APPENDIX. 


1  VIC.  Cap.  26. 

An  Act   for  the  Amendment   of   the  Laws  with   respect 

TO  Wills   [3rd  July,  1837] . 

The  Words  and  Expressions  hereinafter  mentioned,  which  in  their 
ordinary  Signification  have  a  more  confined  or  a  different  Meaning, 
shall  in  this  Act,  except  where  the  Nature  of  the  Provision  ur  the 
Context  of  the  Act  shall  exclude  such  Construction,  be  interpreted 
as  follows  :  (that  is  to  say,)  the  Word  **  Will "  shall  extend  to  a 
Testament,  and  to  a  Codicil,  and  to  an  Appointment  by  Will  or 
by  Writing  in  the  Nature  of  a  Will  in  exercise  of  a  Power,  and  also 
to  a  Disposition  by  Will  and  Testament  or  Devise  of  the  Custody  and 
Tuition  of  any  Child,  by  virtue  of  an  Act  passed  in  the  Twelfth  Year 
of  the  Reign  of  King  Charles  the  Second,  intituled  An  Act  for  taking 
away  tJie  Court  of  Wards  and  Liveries^  and  Tentires  in  cupite,  and  by 
KnighVs  Service^  and  Purveyance^  and  for  Settliny  a  Revenue  ujwn  His 
Majesty  in  lieu  thereof ,  or  by  virtue  of  an  Act  passed  in  the  Parliament 
vfJrelajid  in  the  Fourteenth  and  Vifteenth  Years  of  the  Reign  of 
King  Charles  the  Second,  intituled  A7i  Act  for  taking  away  t/ie  Court 
of  Wards  and  Liveries,  ami  Temires  in  capite  and  by  KnighVs  Service^ 
and  to  any  other  Testamentary  Disposition  ;  and  the  words  **  Real 
Estate  '^  shall  extend  to  Manors,  Adowsons,  Messuages,  Lands,  Tithes, 
Rents,  and  Hereditaments,  whether  Freehold,  Customaiy  Freehold, 
Tenant  Right,  Customary  or  Copyhold,  or  of  any  other.Tenure,  and 
whether  corporeal,  incorporeal,  or  personal,  and  to  any  undivided  Share 
thereof,  and  to  any  Estate,  Right,  or  Interest  (other  than  a  Chattel 
Interest)  therein  ;  and  the  Words  **  Pereonal  Estate  "  shall  extend  to 
licasehold  Estates  and  other  Chattels  Real,  and  also  to  Monies,  Shares 
of  Government  and  other  Funds,  Securities  for  Money  (being  not  Real 
Estates),  Debts,  Chores  in  Action,  Rights,  Credits,  Goods,  and  all 
other  Property  whatsoever,  which  by  Law  devolves  upon  the  Executor 
or  Administrator,  and  to  any  Share  or  Interest  therein  ;  and  every 
Word  importing  the  Singular  Number  only  shall  extend  and  be 
applied  to  Several  Persons  or  Things  as  well  as  one  Person  or  Thing  ; 
and  every  Word  importing  the  Masculine  Gender  only  shall  extend 
and  be  applied  to  a  Female  as  well  as  a  Male. 

8.  It  shall  be  lawful  for  every  Person  to  devise,  bequeatli,  or 
dispose  of,  by  his  Will  executed  in  manner  herein  after  required, 
all  Real  Estate,  and  all  Personal  Estate  which  he  shall  be  entitled 
to,  either  at  Law  or  in   Equity,  at  the  Time  of  his  Death,  and 
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which,  if  not  so  devised,  bequeathed,  or  disposed  of  would  devolve 
upon  the  Heir  at  Law,  or  Customary  Heir  of  him,  or,  if  he 
became  entitled  by  Descent,  of  iiis  Ancestor,  or  upon  his  Executor 
or  Administrator  ;  and  tiie  power  hereby  given  shall  extend  to 
all  Real  Estate  of  the  Nature  of  Customary  Freehold  or  Tenant 
Right,  or  Customary  or  Copyhold,  notwithstanding  that  the  Testator 
may  not  have  surrendei'eii  the  same  to  the  Use  of  his  Will,  or 
notwithstanding  that,  being  entitled  as  Heir,  Devisee,  or  otherwise 
to  be  admitted  thereto,  he  shall  not  have  been  admitted  thereto,  or 
notwithstanding  that  the  same,  in  conse(|uence  of  the  want  of  a 
Custom  to  devise  or  surrender  to  the  Use  of  a  Will  or  otherwise,  could 
not  at  Law  havf^  been  disposed  of  by  Will  if  this  Act  had  not  been 
made,  or  notwithstanding  that  the  same,  in  consequence  of  there 
being  a  Custom  that  a  Will  or  a  Surrender  to  the  Use  of  a  Will 
should  continue  in  force  for  a  limited  Time  only,  or  any  other  special 
Custom, could  not  have  been  disposed  of  by  Will  according  to  the  rower 
contained  in  this  Act,  if  this  Ace  had  not  been  made  :  and  also  to 
Estates  pur  autre  vie,  whether  there  shall  or  shall  not  be  any  special 
Occupant  thereof,  and  whether  the  same  shall  be  Freehold,  Customary 
Freehold,  Tenant  Right,  Customary  or  Copyhold,  or  of  any  other 
Tenure,  and  whether  the  same  shall  be  a  corporeal  or  an  incorporeal 
Hereditament ;  and  also  to  all  contingent,  executory,  or  other  future 
Interests  in  any  Real  or  Personal  Estate,  whether  the  Testator  may 
or  may  not  be  ascertained  as  the  Person  or  one  of  the  Persons  in 
whom  the  same  respectively  may  become  vested,  and  whether  he  may 
be  entitled  thereto  under  the  instrument  by  which  the  same  respec- 
tively were  created  or  under  any  Disposition  thereof  by  Deed  or  Will ; 
and  also  to  all  Rights  of  Entry  for  Conditions  broken,  and  other 
Rights  of  Entry  ;  and  also  to  suqJi  of  the  same  Estates,  Interests,  and 
Rights  respectively,  and  other  Real  and  Personal  Estate,  as  the 
Testator  may  be  entitled  to  at  the  time  of  his  Death,  notwitli- 
standing  that  he  may  become  entitled  to  the  same  subsequently  to 
the  Execution  of  his  Will. 

4.  Provided  always,  that  where  any  Real  Estate  of  the  Nature  of 
Customary  Freehold  or  Tenant  Right,  or  Customary  or  Copyhold, 
might,  by  the  Custom  of  the  Manor  of  which  the  same  is  holden, 
have  been  surrendered  to  the  Use  of  a  Will,  and  the  Testator  shall 
not  have  surrendered  the  same  to  the  use  of  his  Will,  no  person 
entitled  or  claiming  to  be  entitled  thereto  by  virtue  of  such  Will 
shall  be  entitled  to  be  admitted,  except  upon  payment  of  all  such 
Stamp  Duties,  Fees,  and  sums  of  money  as  would  have  beea 
lawfully  due  and  payable  in  respect  of  the  surrendering  of  such  Real 
Estate  to  the  Use  of  the  Will,  or  in  respect  of  presenting,  registering,, 
or  enrolling  such  Surrender,  if  the  same  Real  Estate  had  been  surren- 
dered to  the  Us?e  of  the  Will  of  such  Testator  :  Provided  also  that 
where  the  Testator  was  entitled  to  have  been  admitted  to  such  Real 
Estate,  and  might,  if  he  had  been  admitted  thereto,  have  surrendered 
the  same  to  the  Use  of  his  Will,  and  shall  not  have  been  admitted 
thereto,  no  person  entitled  or  claiming  to  be  entitled  to  such  Real 
Estate  in  consequence  of  such  Will  shall  be  entitled  to  be  admitted  to 
the  same  Real  Estate  by  virtue  thereof,  except  on  Payment  of  all  such 
Stamp  Duties,  Fees,  Fine,  and  Suuis  of  Money  as  would  have  been 
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lawfully  due  and  payable  in  respect  of  the  admittance  of  poch  Testator  Appendix, 
to  such  Real  Estate,  and  also  of  all  such  Stamp  Duties,  Fees,  and  ~ 
Sums  of  Money,  as  would  have  been  lawfully  due  and  payable  in 
respect  of  sun*endering  such  Real  Estate  to  the  Use  of  the  Will,  or  of 
presenting,  registering,  or  enrolling  such  Surrender,  had  the  Testator 
been  duly  admitted  to  such  Real  Estate,  and  afterwards  surrendered 
the  same  to  the  Use  of  his  Will ;  all  which  Stamp  Duties,  Fees,  Fine, 
or  Sums  of  Money  due  as  aforesaid  shall  be  paid  in  addition  to  the 
Stamp  Duties,  Fees,  Fine,  or  Sums  of  Money  due  or  payable  on  the 
Admittance  of  such  Person  so  entitled  or  claiming  to  be  entitled  to 
the  same  Real  Estate  as  albresaid. 

5.  When  any  Real  Estate  of  the  Nature  of  Customary  Freehold  Wills  or 
or  Tenant  Right,  or  Customary  or  Copyhold,  shall  be  disposed  of  by  Extracts  of 
Will,  the  Lord  of  the  Manor  or  reputed  Manor  of  which  such  Real  ^^^ 
Estate  is  holden,  or  his  Steward,  or  the  Deputy  of  such  Steward,  p^SdZand 
shall  cause  the  Will  by  which  such  Disposition  shall  be  made,  or  so  CopyholdB  to 
much  thereof  as  shall  contain  the  Disposition  of  such  Real  Estate,  be  entered  on 
to  be  entered  on  the  Court  Rolls  of  such  Manor  or  reputed  Manor  ;  ^^^^^ 
and  when  any  Trusts  are  declared  by  the  Will  of  such  Real  Estate,  ' 

it  shall  not  be  necessary  to  enter  the  Declaration  of  such  Tnists,  but 
it  shall  be  sufficient  to  state  in  the  Entry  on  the  Court  Rolls  that 
such  Real  Estate  is  subject  to  the  Trusts  declared  by  such  Will ;  and  ^^\^^  ^^ 
when  any  such  Real  Estate  could  not  have  been  disposed  of  by  Will  if  ^  ^/^*JJe 
this  Act  had  not  been  made,  the  same  Fine,  Heriot,  Dues,  Duties,  and  pine,  &c., 
Services  shall  be  paid  and  rendered  by  the  Devisee  as  would  have  when  such 
been  due  from  the  Customary  Heir  in  case  of  the  Descent  of  the  Estates  are 
same  Real  Estate,  and  the  Lord  shall  as  against  the  Devisee  of  such  j^^^^g  ^ 
Estate  have  the  same  Remedy  for  recovering  and  enforcing  such  he  would'have 
Fine,  Heriot,  Dues,  Duties,  and  Services  as  he  is  now  entitled  to  for  been  from  the 
recovering  and  enforcing  the  same  from  or  against  the  Customary  Heir  in  case 
Heir  in  case  of  a  Descent.  °^  ^^'^"^• 

6.  If  no  Disposition  by  Will  shall  be  made  of  any  Estate  }mr  Estates  ;>«r 
autre  vie  of  a  Freehold  Nature,  the  same  shall  be  chargealilc  in  trie  "w^***^  i''^- 
Hands  of  the  Heir,  if  it  shall  come  to  him  by  reason  of  special 
Occupancy,  as  Assets  by  Descent,  as  in  the  case  of  Freehold  Land 

in  Fee  Simple  ;  and  in  case  there  shall  be  no  s{)ecial  Occupant  of  any 
Estate  pur  auirp  vie,  whether  Freehold  or  Customary  Freehold, 
Tenant  Ri^ht,  Customary  or  Copyhold,  or  of  any  other  Tenure,  and 
whether  a  corporeal  or  incorporeal  Hereditament,  it  shall  go  to  the 
Executor  or  Administrator  of  the  Party  that  had  the  Estate  thereof 
by  virtue  of  the  Grant ;  and  if  the  same  shall  come  to  the  Executor 
or  Administrator  either  by  reason  of  a  special  Occupancy  or  by 
virtue  of  this  Act,  it  shall  be  assets  in  his  Hands,  and  shall  go  and 
be  applied  and  distributed  in  the  same  Manner  as  the  Personal 
Estate  of  the  Testator  or  Intestate. 

7.  No  Will  made  by  any  Person  under  the  Age  of  Twenty-one  No  Wiu  of  a 
Years  shall  be  valid.  minor  valid ; 

8.  Provided  also  that  no  Will  made  by  any  Married  Woman  shall  nor  of  a  Feme 
be  valid,  except  such  a  Will  as  might  have  been  made  by  a  Married  ^"'^^^  except 

-tiT  I    x»        i.1  •  x»  i.1  •     A    ^  8uch  as  might 

W  Oman  before  the  passing  of  this  Act.  now  be  maSe. 

I).  No  Will  shall  be  valid   unless  it  shall    be   in   writing,  and  EyeryWiU 
executed  in  manner  hereinafter  mentioned ;  (that  is  to  say,)  it  shall  shall  be  in 
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Writing,  and 
signed  by  the 
Testator  and 
attested. 


Appointments 
by  Wiii  to  be 
executed  like 
other  Wills. 


•Soldiers'  and 
Mariners* 
Wills 
excepted. 

Publication 
not  to  be 
requisite. 

Incompetency 
of  attesting 
Witness  not 
to  avoid  will. 

Gifts  to  an 
attesting 
Witness  to 
be  void. 


Creditor 
attesting  to  be 
admitted  a 
Witness. 


Executor  to 
be  admitted 
a  Witness. 


Will  to  be 
revoked  by 
Marriage. 


be  signed  at  the  Foot  or  End  thereof  by  the  Testator  or  by  some 
other  Person  in  his  Presence  and  by  liis  Direction  ;  and  sach 
Signature  shall  be  made  or  acknowledged  by  the  Testator  in  the 
Presence  of  Two  or  more  Witnesses  present  at  the  same  Time,  and 
such  Witnesses  shall  attest  and  shall  subscribe  the  Will  in  the 
Presence  of  the  Testator,  but  no  Form  of  Attestation  shall  be 
necessary. 

10.  No  appointment  made  by  Will,  in  exeixjise  of  any  Power,  shall 
be  valid,  unless  the  same  be  executed  in  manner  herein- before 
lequired  ;  and  every  Will  executed  in  manner  herein-before  required 
shall,  so  far  as  respects  the  execution  and  attestation  thereof,  be  a 
valid  execution  of  a  Power  of  Appointment  by  Will,  notwithstanding 
it  shall  have  been  expressly  required  that  a  Will  made  in  exercise  of 
such  Power  should  be  executed  with  some  additional  or  other  Form 
of  Execution  or  Solemnity. 

11.  Provided  always,  that  any  Soldier  being  in  actual  Military 
Service,  or  any  Mariner  or  Seaman  being  at  Sea,  may  dispose  of  his 
Personal  Estate  as  he  might  have  done  before  the  making  of  this 
Act. 

13.  Every  Will  executed  in  manner  herein-before  required  shall  be 
valid  without  anv  other  Publication  thereof. 

14.  If  }my  person  who  shall  attest  the  Execution  of  a  Will  shall 
at  the  time  of  the  execution  thereof  or  at  anv  time  afterwards  be 
incompetent  to  be  admitted  a  Witness  to  prove  the  Execution  thereof, 
such  Will  shall  not  on  that  Account  be  invalid. 

1 5.  If  any  Person  shall  attest  the  Execution  of  any  Will  to  whom 
or  to  whose  Wife  or  Husband  any  beneficial  Devise,  Legacy,  Estate, 
Interest,  Gift,  or  Appointment,  of  or  aifectinjx  any  Real  or  Personal 
Estate  (other  than  and  except  Charges  and  Directions  for  the  Pay- 
ment of  any  Debt  or  Debts),  shall  be  thereby  given  or  made,  such 
Devise,  Legacy,  Estate,  Interest,  Gift,  or  Appointment  shall,  so  far 
only  as  concerns  such  Person  att<;sting  the  E.xecution  of  such  Will, 
or  the  Wife  or  Husband  of  such  Person,  or  any  person  claiming  under 
such  Person  or  Wife  or  Husband,  be  utterly  null  and  void,  and  such 
Person  so  attesting  shall  be  admitted  as  a  Witness  to  prove  the 
Execution  of  such  Will,  or  to  prove  the  Validity  or  Invalidity 
thereof,  notwithstanding  such  Devise,  Legacy,  Estate,  Interest,  Gift, 
or  Appointment  mentioned  in  such  Will. 

16.  In  case  by  any  Will  any  Real  or  Personal  Estate  shall  be 
charged  with  any  Debt  or  Debts,  and  any  Creditor,  or  the  Wife  or 
Husband  of  any  Creditor,  whose  I>ebt  is  so  charged,  shall  attest  the 
Execution  of  such  Will,  such  Creditor  notwithstanding  such  Charge 
shall  be  admitted  a  Witness  to  prove  the  Execution  of  such  Will,  or 
to  prove  the  Validity  or  Invalidity  thereof. 

17.  No  person  shall,  on  account  of  his  being  an  Executor  of  a 
Will,  be  incompetent  to  be  admitted  a  Witness  to  prove  the  Execu- 
tion of  such  will,  or  a  Witness  to  prove  the  Validity  or  Invalidity 
thereof. 

18.  Every  Will  made  by  a  man  or  Woman  shall  be  revoked  by  his 
or  her  Man-iage  (except  a  Will  made  in  exercise  of  a  Power  of 
Appointment,  when  the  Real  or  Personal  Estate  thereby  appointed 
would  not  in  default  of  such  Appointment  pass  to  his  or  her  Heir, 
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(Jastomary  Heir,  Executor,  or  Adminifitrator,  or  the  person  entitled     Appendix, 
as  bis  or  her  next  of  Kin,  under  the  Statute  of  Distributions). 


.,_ _  ^  _      _     _____   —     __-      _ _  —    —       ^_ 

19.  No  Will  shall  be  revoked  by  any  presumption  of  an  Intention  No  Will  to 
on  the  Ground  of  an  Alteration  in  Circumstances.  ^  revoked  bv 

20.  No  Will  or  Codicil,  or  any  Part  thereof,  shall  be  revoked  ^'^""^Pt^o"- 
otherwise  than  as  aforesaid,  or  by  another  Will  or  Codicil  executed  ?^^*"i^  ^ 
in  manner  herein-before  required,  or  by  some  Writing  declaring  an  ^^  another 
Intention  to  revoke  the  same,  and  executed  in  the  Manner  in  which  wui  or  Codicil,. 
a  Will  is  herein-before  required  to  be  executed,  or  by  the  burninj^,  or  by  a 
tearing,  or  otherwise  destroying  the  same  by  the  Testator,  or  by  ^^"**^,  |., 
some  Person  in  his  Presence  and  by  his  Direction,  with  the  intention  Twu\  nr  L^ 

•'  »  mil,  or  Dv 

of  revoking  the  same.  Destruction. 

21.  No  Obliteration,  Interlineation,  or  other  Alteration  made  in  no  alteration 
any  Will  after  the  Execution  thereof  shall  be  valid  or  have  any  inaWiUshail 
Effect,  except  so  far  as  the  Words  or  Effect  of  the  Will  before  such  *»»▼«  any 
Alteration  shall  not  be  apparent,  unless  such  Alteration  shall  be  Effect  miless 
executed  in  like  Manner  as  herein-before  is  required  for  the  Execu-  ^  Will. 

tion  of  the  Will ;  but  the  Will,  with  such  Alteration  as  Part 
thereof,  shall  be  deemed  to  be  duly  executed  if  the  Signature  of 
the  Testator  and  the  Subscription  of  the  Witnesses  be  made  in 
the  Margin  or  on  some  other  Part  of  the  Will  opposite  or  near 
to  such  Alteration,  or  at  the  Foot  or  End  of  or  opposite  to  a 
Memorandum  referring  to  such  Alteration,  and  written  at  the  end 
or  some  other  Part  of  the  Will. 

22.  No  Will  or  Codicil,  or  any  Part  thereof,  which  shall  be  in  any  No  WiU 
Manner  revoked,  shall  be  revived  otherwise  than  by  the  Re  execution  ^^^^^ 
thereof,  or  by  a  Codicil  executed  in  manner  herein-before  required,  ^herwie 
and  showing  an  Intention  to  revive  the  same  ;  and  when  any  Will  than  by 

or  Codicil  which  shall  be  partly  revoked,  and  afterwards  wholly  Re-execution 
revoked,  shall  be  revived,  such  Revival  shall  not  extend  to  so  much  or  a  Codicil 
thereof  as  shall  have  been  revoked  before  the  Revocation  of  the  ^  "^^^  **' 
whole  thereof,  unless  an  Intention  to  the  contrary  shall  be  shown. 

28.  No  Conveyance  or  other  Act  made  or  done  subsequently  to  ^  Devise 
the  Execution  of  a  Will  of  or  relating  to  any  Real  or  Personal  "gnawed 
Estate  therein  comprised,  except  an  Act  by  which  such  Will  shall  [noperative  by 
be  revoked  as  aforesaid,  shall  prevent  the  Operation  of  the  Will  any  subsequent 
with  respect  to  such  Estate  or  Interest  in  such  Real  or  Personal  Conveyance 
Estate  as  the  Testator  shall  have  power  to  dispose  of  by  will  at  the  °^  ^^' 
Time  of  his  Death. 

24.  Every  Will  shall  be  construed,  with  reference  to  the  Real  A  Will  shall 
Estate  and  Personal   Estate  comprised  in  it,  to  speak  and  take  ^con^rued 
effect  as  if  it  had  been  executed  immediately  before  the  Death  of  the^Death^o" 
the  Testator,  unless  a  contrary  Intention  shall  appear  by  the  Will,      the  Testator. 

25.  Unless  a  contrary  Intention  shall  appear  by  the  Will,  such  a  Residuary 
Real  Estate  or  Interest  therein  as  shall  be  comprised  or  intended  to  Devise  shall 
be  comprised  in  any  Devise  in  such  Will  contained,  which  shall  fail  include 

or  be  void  by  reason  of  the  Death  of  the  Devisee  in  the  lifetime  of  ^s^^^es  c<>™- 

T)riiiecl  in 

the  Testator,  or  by  reason  of  such  Devise  being  contrary  to  Law  upsed  and 
or  otherwise  incapable  of  taking  effect,  shall  be  included  in  the  void  Devises- 
Residuary  Devise  (if  any)  contained  in  such  Will. 

26.  A  Devise  of  the  Land  of  the  Testator,  or  of  the  Land  of  the  a  genemi 
Testator  in  any  Place  or  in  the  Occupation  of  any  Person  mentioned  Devise  of 
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the  Testator's 
Lands  shall 
Inclade  Copy- 
hold and 
I«easehold 
as  well  as 
Freehold 
Lands. 

A  general 
Qift  shall 
include 
Estates  over 
which  the 
Testator  has 
a  general 
Power  of 
Appointment. 


A  Devise 
without  any 
Words  of 
Limitation 
shall  be  con> 
strued  to 
pass  the  Fee. 

The  Words 
''die  without 
Issue,*'  or 
"die  without 
leaving 
Issue,"  shall 
be  construed 
to  mean  die 
without  issue 
living  at  the 
Death. 


No  Devise  to 
Trustees  or 
Executors, 
except  for  a 
Term  or  a 
Presentation 
to  a  Church 
shall  pass  a 
Chattel 
Interest. 


in  his  Will,  or  otherwise  described  in  a  general  Manner,  and  any 
other  general  Devise  which  would  describe  a  Customary,  Copy- 
hold, or  Leasehold  Estate  if  the  Testator  had  no  Freehold  Estate 
which  could  be  described  by  it,  shall  be  construed  to  inclnde  the 
Customary,  Copyhold,  and  Leasehold  Estates  of  the  Testator,  or 
his  Customary,  Copyhold,  and  Leasehold  Estates,  or  any  of  them, 
to  which  such  Description  shall  extend,  as  the  Case  may  be, 
nswell  as  Freehold  Estates,  unless  a  contrary  Intention  shall  appear 
by  the  Will. 

27.  A  general  Devise  of  the  Real  Estate  of  the  Testator,  or  of  the 
Real  Estate  of  the  Testator  in  any  Place  or  in  the  occupation  of  any 
prson  mentioned  in  his  Will,  or  otherwise  described  in  a  general 
Manner,  shall  be  construed  to  include  any  Real  Estate,  or  any  Real 
Estate  to  which  such  Description  shall  extend  (as  the  case  may  be), 
which  he  may  have  power  to  appoint  in  any  manner  he  may  think 
proper,  and  shall  operate  as  an  Execution  of  such  Power,  unless  a 
contrary  Intention  >ihall  appear  by  the  Will ;  and  in  like  Manner 
a  Bequest  of  the  Personal  Estate  of  the  Testator,  or  any  Bequest  of 
Personal  Property  described  in  a  general  Manner,  shall  be  constmed 
to  include  any  Personal  Estate,  or  any  Personal  Estate  to  which  such 
Description  shall  extend  (as  the  Case  may  be),  which  he  may  have 
power  to  appoint  in  any  Manner  he  may  think  proper,  and  shall 
operate  as  an  Execution  of  such  Power,  unless  a  contrary  Intention 
shall  appear  by  the  Will. 

28.  Where  any  Real  EsUte  shall  be  devised  to  any  Person  without 
any  words  of  Limitation,  such  Devise  shall  be  construed  to  pass  the 
Fee  Simple,  or  other  the  whole  Estate  or  Interest  which  the  Testator 
had  Power  to  dispose  of  by  Will  in  such  Real  Estate,  unless  a  contrary 
Intention  shall  appear  by  the  Will. 

29.  In  any  devise  or  Bequest  of  Real  or  Personal  Estate  the  Words 
"die  without  Ipsue,"  or  "  die  without  leaving  Issue,"  or  "have  no 
Issue,"  or  any  other  words  which  may  import  either  a  Want  or  Failure 
of  Issue  of  any  Person  in  his  Lifetime,  or  at  the  Time  of  his  Death, 
or  an  indefinite  Failure  of  his  Issue,  shall  be  construed  to  mean  a 
Want  or  Failure  of  Issue  in  the  Lifetime  or  at  the  Time  of  the  Death 
of  such  Person,  and  not  an  indefinite  Failure  of  his  Issue,  unless  a 
contrary  Intention  shall  appear  by  the  Will,  by  reason  of  such  Person 
having  a  Prior  Estate  Tail  or  of  a  preceding  Gift^  being  (without  any 
Implication  arising  from  such  Words,)  a  Limitation  of  an  Estate  Tail 
to  such  Person  or  Issue,  or  otherwise  ;  Provided,  that  this  Act  shall 
not  extend  to  Cases  where  such  Words  as  aforesaid  import  if  no  Issue 
described  in  a  preceding  Gift  shall  be  born,  or  if  there  shall  be  no 
Issue  who  shall  live  to  attain  the  Age  or  otherwise  answer  the 
Description  required  for  obtaining  a  vested  Estate  by  a  preceding 
Gift  to  such  Issue. 

30.  Where  anv  Real  Estate  (other  than  or  not  being  a  Presenta- 
tion to  a  Church)  shall  be  devised  to  any  Trustee  or  Executor,  such 
devise  shall  be  construed  to  pass  the  Fee  Simple  or  other  the  whole 
Estate  or  interest  which  the  Testator  had  power  to  dispose  of  by 
Will  in  such  Real  Estate,  unless  a  definite  Term  of  Years,  absolute 
or  determinable,  or  an  Estate  of  Fi'eehold,  shall  thereby  be  given  to 
him  expressly  or  by  Implication. 
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31.  Where  any  Real  Estate  shall  be  devised  to  a  Ti-ustee,  without     Appendix, 
any  express  Limitation  of  the  Estate  to  be  taken  by  such  Trastee,  and  ^^^^^ 
the  beneficial  Interest  in  such  Real  Estate,  or  in  the  surplus  Rents  ^Q^^p  ^^^ 
and  Profits  thereof,  shall  not  be  given  to  any  Person  for  Life,  or  unlimited 
such  beneficial  Interest  shall  be  given  to  any  Person  for  Life,  but  the  I>evi8e, 
Purposes  of  the  Trust  may  continue  beyond  the  Life  of  such  Person,  J^®^  *^® 
such  Devise  shall  be  construed  to  vest  in  such  Trustee  the  Fee  Simple,  endure°beyond 
or  other  the  whole  legal  Estate,  which  the  1'estator  had  Power  to  the  Life  of  a 
dispose  of  by  Will  in  such  Real  Estate,  and  not  an  Estate  determinable  Person  bene- 
when  the  Purposes  of  the  Trust  shall  be  satisfied.  fot  Life^  to*'^ 

82.  Where  any  Person  to  whom  any  Real  Estate  shall  be  devised  ^^  \^^  ^^ 
for  an  Estate  Tail  or  an  Estate  in  quasi  Entail  shall  die  in  the  j^^^jg^^f 
lifetime  of  the  Testator  leaving  Issue  who  would  be  inheritable  EgtotesTail 
under  such  Entail,  and  any  such  Issue  shall  be  living  at  the  Time  shall  not 
of  the  Death  of  the  Testator,  such  Devise  shall  not  lapse,  but  shall  lapae. 
take  effect  as  if  the  Death  of  such  Person  had  happened  immediately 
after  the  Death  of  the  Testator,  unless  a  contrary  Intention  shall 
appear  bv  the  Will. 

33.  WTiere  any  Person  being  a  Child  or  other  Issue  of  the  Testator  Gifts  to 

to  whom  any  Real  or  Personal  Estate  shall  be  devised  or  bequeathed  Children  or 

for  any  Estate  or  Interest  not  determinable  at  or  before  the  Death  of  ***J®^  ^™^® 

such  Person  shall  die  in  the  Lifetime  of  the  Testator  leaving  Issue,  J^eUvhigat 

and  any.  such  Issue  of  such  Person  shall  be  living  at  the  Time  of  the  Testator's 

the  Death  of  the  Testator,  such  Devise  or  Bequest  shall  not  lapse,  Death  shall 

but  shall  take  efiect  as  if  the  Death  of  such  Person  had  happened  "><>*  ^P««- 
immediately  after  the  Death  of  the  Testator,  unless  a  contrary 
Intention  shall  appear  by  the  Will. 

34.  This  Act  shall  not  extend  to  any  Will  made  before  the  First  Act  not  to 
Day  of  January,  One  thousand  eight  hundred  and  thirty-eight,  and  extend  to 
every  Will  re-executed  or  republished,  or  revived  by  any  Codicil,  j^£^™^3 
fihfill  for  the  Purposes  of  this  Act  be  deemed  to  have  been  made  nor^to  Estates 
at  the  time  at  which  the  same  shall  be  so  re-executed,  republished,  pur  autre  vie 
or  revived ;  and  this  Act  shall  not  extend  to  any  Estate  pur  autre  vie  of  Persona 
of  any  Person  who  shall  die  before  the  First  Day  of  January,  One  ^^  ^^  igss 
thousand  eight  hundred  and  thirty-eight.  ^  ^^ 

35.  This  Act  shall  not  extend  to  Scotland.  Act  not  to 

extend  to 
Scotland. 
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A. 

ABATEMENT, 

whether  rent-charge  abates  if  part  of  land  lost,  442,  443 
of  legacies,  737 — 739 

what  are  legacies  for  purpose  of,  737 

how  the  value  of  annuities  calculated,  446,  737,  738 

legacies  for  valuable  con8ideration  have  priorit}',  738 

legacy  in  lieu  of  dower,  ib. 

legacy  to  wife  to  be  paid  at  once,  tb, 

time  of  payment  creates  no  priority,  ib, 

use  of  words  **  firstljr,"  **  secondly,"  in  introducing  legacies,  ib, 

legacies  on  supposition  of  a  surplus,  739 

legacies  for  life  applicable  after  death  of  tenant  for  life,  f'6. 

legacies  given  out  of  residue,  ib, 

legacies  given  as  part  of  residue,  ib, 
between  ^neral  and  residuarj'  legatees,  739,  740 

legacies  have  prioritj'  over  residue,  739 

fund  set  apart  to  pay  annuities,  ib, 

direction  for  abatement,  740 

loss  of  assets  falls  on  residue,  ib, 

waste  of  assets  after  some  legacies  paid,  ib, 

ABSOLUTE  GIFT 

where  there  is.  a  direction  to  accumulate  beyond  majority  is 

invalid  against  donee,  538 
where  there  is,  conditions  postponing  enjoyment  ai*e  void,  552 
qualifications  of,  which  are  void  for  remoteness,  may  be  rejected, 

531 

ABSOLUTE  INTEREST  IN  PERSONALTY,  423—441 
what  passes  un, 

words  of  limitation  to  pass, 

executors,  423 

heir,  heirs  of  the  body,  304,  423 — 425 

issue,  425 — 427 
gift  of  the  income  of  property  when  it  passes,  427,  428 
power  of  disposition,  when  it  gives,  428,  429 
effect  of  subsequent  restrictions  upon,  430,  431 
distinguished  from  a  ti-ust,  431—436,     See  Trust. 
legacies  to  be  applied  for  legatee's  benefit,  438 
discretionary  trusts,  439—441.    See  Discrbtionary  Trusts. 
cannot  be  given  in  succession,  565 
implication  of,  640—649.     See  Implication. 

T.w.  3  c 
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ACCELERATION 

of  power  to  sell  reversion,  398 

of  power  of  leading,  409  * 

not  affected  bv  Thellusson  Act,  539 

takes  place  wnere  the  tenant  for  life  is  incapable  of  taking,  69^ 

694 
by  revocation  or  forfeiture,  694 
may  alter  class  to  take,  ih, 
person  in  remainder  not  in  existence,  ih. 

distinction  between  powers  of  sale  and  of  charging  as  regards,  ib, 
no  distinction  between  devises  and  appointments  as  regards,  ih, 
intention  not  to  accelerate  gift  in  default  of  appointment,  ih. 

ACCRUER,  581—583 

clause  of,  will  not  pass  accrued  shares,  581 

intention  that  accrued  are  to  ^  with  original  shares,  582 

consolidation  of  original  and  accrued  shares,  ih, 

words  applicable  to  accrued  shares,  ih. 

his  or  her  share  or  shares,  ih. 

share  and  shares  and  interest,  ih. 

where  the  fund  is  treated  as  entire  at  the  time  of  distribution,  ih,. 

with  benefit  of  survivorship,  583 

gift  over  of  the  whole  fund,  ih. 

where  the  gift  is  residuary,  ih. 

restrictions  of  original  do  not  extend  to  accrued  shares,  ih. 

appointment  may  operate  in  accrued  share,  ih. 

repeated  operation  of  cross  limitations,  ih.^  651 

ACCUMULATION,  534—540 

of  income  of  legacies,  who  entitled  to,  168,  169,  413,  416 

of  rents  from  mines  may  pass  with  siirfaoe,  185 

of  past  years  when  appUcuble  to  maintenance,  413 

truist  for,  during  minorities  of  tenants  in  tail  void,  523 
for  payment  of  debts  is  valid,  ih. 
till  the  fund  reaches  a  cei*tain  sum  when  valid,  ih. 

trust  for,  beyond  limits  of  perpetuity  is  void,  5.'i4 

effect  of  the  Thellusson  Act,  ih. 

effect  of  Accumulations  Act,  1892,  f^. 

property  given  so  as  to  involve,  is  within  the  statute,  535 

owmg  to  nefflect  of  trustees  to  apply  money  at  once  is  not,  ih. 

direction  to  keep  up  policies  on  the  lives  of  children  is  not,  ih. 

trust  to  repair  and  improve  is  not,  ih. 

testator  may  select  any  one  of  the  peiiods  allowed,  ih. 

period  of  twenty-one  years  runs  from  the  testator's  death,  ih. 

period  of  minority  runs  only  from  the  birth  of  the  minor,  t6. 

whether  allowable  during  minority  of  person  not  born  at  testator' :» 
death,  ih.,  536 

direction  for,  during  lives,  ih. 

till  policies  fall  in,  ih. 

beyond  the  limits  of  the  statute  is  void  2>ro  tantOy  ih, 

for  payment  of  debts  is  excepted  from  the  statute,  ih. 

direction  for  payment  of  debts  out  of  annual  income,  ih. 

portions  for  children  of  testator  or  beneficiary'  are  excepted,  537 

what  interest  the  parent  must  take,  ih. 

what  portions  are  within  the  exception,  ih, 

fund  to  be  accumulated  and  ^ven  to  children  living  when  accumu- 
lation ceases,  is  not  a  portion,  ih. 

nor  is  fund  to  be  accumulated  and  given  to  parent  for  life,  and 
then  to  his  children,  ih. 
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ACCUMULATION— <x);i<iwiief/. 
aggregate  fund,  537 

to  pay  portions  cliarged  b^  another  instrument,  538 
portions  created  by  tae  will  are  within  the  exception,  f'(. 
legatee  having  vested  right  may  stop  at  twenty-one,  ib, 
direction  for,  invalid  as  against  charity,  ih. 

legatee  may  not  stop,  where  otherc»  have  an  interest  in  proceeds,  ib, 
destination  of  excessive,  ib. 

the  statute  does  not  accelerate  any  gifts  in  the  will,  539 
of  non-residuary  fund  forms  part  of  capital  of  residue,  ib, 
excessive,  of  residue  goes  to  heir  or  next  of  kin,  7*6. 
income  of,  whether  it  forms  part  of  capital  or  residue,  ib. 
title  to  accumulated  fund  given  over  in  certain  events,  ib, 

ACKNOWLEDGMENT. 

of  signature  to  will,  28 — 30 
of  person  as  heir,  effect  of,  301 

ACREAGE, 

description  by,  effect  of.  111,  199 

ACTION  FOR  ADMINISTRATION.   See  Administration  Action. 

ACTUAL 

gift  over  before  actual  payment  or  receipt,  609 — 611 
meaning  of  actual  seisin,  actual  possession,  631 

ADDITIONAL  LEGACIES,  134—138,  652,  658.     See  Cumulative 

LSOACIES. 

ADDITIONS 

made  in  will,  loiles  as  to,  33 — 36 

gift  in  addition  to  non-existing  gift,  652,  653 

made  to  gift  in  mistake  as  to  fact,  658 

ADEMPTION, 

by  sale  befoi*e  date  of  will,  1 22 

effect  of  sale  and  subsequent  repurchase,  ib,,  123 

confiimation  by  codicil,  123 
whether  specific  legacy  must  be  liable  to,  127 
I.  By  subsequent  dealings  with   property  given   by   the    will, 
139—143 
if  legacy  adeemed  charge  adeemed  also,  139 
by  loss  at  sea,  ib, 

by  abolition  by  Act  of  Parliament,  ib, 
by  sale  or  conversion,  ib, 
effect  of  contract  for  sale,  ib,,  140 
option  to  purchase,  140 
a  transfer  from  trustees,  i6. 
a  formal  change,  141 
change  of  investment,  ib» 
receipt  by  the  testator  of  debt,  ib, 
of  fund  subject  to  power,  ib, 
conversion  by  lawful  authority,  ib,,  1 12 

without  authority,  142 
effect  of  confirmation  of  will  on  adeemed  legacy,  f  (. 
intention  to  give  property  whatever  its  condition,  ih. 
of  a  gift  of  things  in  a  house,  ib,,  143 
when  removal  is  material,  143 
whether  temporary  removal  will  work,  ib. 

8  0  i 
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ADEMJ^nO^— continued. 

II.  By  change  of  interest,  143 — 145 
of  lease  By  purchase  of  fee,  144 

sect.  23  of  the  Wills  Act  does  not  apply  to  cases  of,  654. 
See  Conversion,  228—239. 

III.  Of  portions  by  subsequent  advances,  675 — 678 
distinguished  from  satisfaction,  666,  667 
testator  must  be  in  loco  pareiitis,  675 
appointment  adeemed  by  gift,  ib, 

doctrine  not  applied  in  favour  of  stranger,  ib, 

does  not  apply  to  devise  of  land,  ib, 
adem])tiou  does  not  depend  on  language  of  will,  ib. 
what  IS  a  portion,  ib. 
evidence  to  rebut  presumption,  ib. 
gift  need  not  be  on  marriage,  676 
what  gifts  sufficient  to  adeem,  ib. 
whether  annuity  is  a  portion,  ib. 

difference  between  property  bequeathed  and  given,  f 6.,  677 
advancement  under  Statute  of  l)istributions,  677 
beneficiaries  not  the  same,  ib.,  678 
how  property  valued,  678 
adeemed  legacy  not  revived  by  codicil,  ib, 
advance  before  will  not  ademption,  ib, 

IV.  Of  legacy  given  for  a  purpose,  ib, 

legacy  for  purpose  satisfied  if  purpose  satisfied,  ib.     See 
Hotchpot  Clauses,  678 — 684. 

ADMINISTRATION 

of  personalty,  governed  by  domicile,  4,  5 

of  fund  appointed  under  general  power,  219,  220 

special  power,  227 
of  charitable  gifts,  338—340 

of   assets,    705—744.     See   AriisETS,    Charge,    Costs,    Debts, 
Exoneration,  Marshalling. 

ADMINISTRATION  ACTION, 

directions  by  testator  to  commence,  90 

effect  of,  on  trustees*  power  of  sale,  417 

by  annuitant,  443 

valuation  of  annuity  in,  445,  446 

costs  of,  are  testamentery  expenses,  706 

ADMINISTBATOR, 
gift  to,  316 

durante  mimtre  cttatv,  power  of,  396 
power  of  sale  not  impued  in,  401,  403 
powers  of,  over  personalty,  406 
may  appropriate,  420 

ADVANCEMENT, 
meaning  of,  418 
power  of,  not  confined  to  minority',  ib, 

applies  to  appointed  share,  ib, 

exercisable  with  consent,  ib, 

what  payments  authoiised  by,  ib, 

pa^nnent  to  husband,  ib, 

payment  of  debts,  ib. 

discretionary  trust  may  give,  439 

effect  of,  upon  vesting,  511 

m  legatee's  life,  whe&er  gift  by  will  is,  679 
what  is,  witliii;  Statute  of  Distributions,  677 
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ADVANCES, 

directions  to  bring  into  hotchpot,   678 — 684.      See  Hotchpot 
Clauses. 

ADVOWSON, 

devise  of,  effect  of,  185,  186 

gift  for  purchase  of,  whether  charitable,  327 

gift  of,  for  benefit  of  parish,  331 

AFTER-ACQUIRED  LANDS, 

what  is  an  intention  to  dispose  of,  before  the  Wills  Act,  100 
when  specific  devise  includes,  115 — 117 
effect  of  general  devise  on,  196 

AFTER-BORN  CHILDREN, 

rules  as  to,  when  illegitimate,  267,  268 
when  gift  to  children  excludes,  269 
when  devise  to  children  excludes,  282,  283 

AFTER  THE  DEATH, 

effect  of,  in  cutting  down  absolute  gift,  454,  455,  575,  576 
upon  vesting,  496 

AGENT 

may  sign  will  for  testator,  25 

request  to  employ  person  as,  how  far  binding,  89 

whether  he  can  give  receipt,  405 

ALIEN, 

not  within.  Lord  Kingsdown's  Act,  3 

will  of,  20 

may  take  under  will,  108 

ALIENATION, 

direction  against,  effect  on  rule  in  Sfieffey^a  Casey  377 

consent  to  exercise  of  power  after,  397 

direction  for  cesser  of  life  interest  on,  440,  441 

discretionary  trust  to  aiise  upon,  439 — 441 

effect  of  gift  over  on,  as  regards  accrued  income,  441 

gift  over  of  annuity  upon,  445 

gift  over  of  life  interest  on,  458 

restraint  on,  when  void  for  remoteness,  521 

gifts  over  upon,  552 — 556.    See  Condition. 

ALIQUOT  PART 

of  a  fund,  what  is  a  gift  of,  131 — 133 

ALL  AND  EVERY 

create  joint  tenancy,  358 

ALLOTMENT 

of  new  shares,  effect  of,  as  between  tenant  for  life  and  remainder- 
man, 480 

ALTERATIONS 

in  will,  rules  as  to,  33—36 
of  soldier,  57 
made  in  mistake  as  to  fact,  658 

ALTERNATIVE  CONTINGENT  LIMITATIONS,' 

distinguished  from  limitations  dependent  on  prior  limitations,  526, 
569 
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AMBIGUITY,  111,241—247.    See  Evidence,  Descriptiox. 

ANATOMY, 

gift  of  body,  or  purpose  of,  82,  83 

ANCIENT  MONUMENTS 

may  be  devised  to  the  state,  354 

*'  AND,"  when  changed  into  **  or," 
in  gifts  over,  613— 615 

if  A.  dies  under  twenty-one  and  without  issue  after  devise  in 

fee,  613 
after  devise  for  life  with  remainder  to  children,  ib, 
after  devise  in  tail,  ib, 

gift  over  upon  two  events,  one  of  which  includes  the  other,  ib. 
gift  over  upon  two  independent  events,  615 
upon  the  context  in  a  du'ect  gift,  661 

AND  ALSO, 

effect  of,  in  introducing  specific  gift,  130,  131 

ANIMALS, 

gifts  for  benefit  of,  325 

when  not  void  for  remoteness,  521 

ANNUITIES. 

gift  of  annuity  charged  on  land  is  specific,  129 
from  what  time  they  begin  to  run,  170 
postponement  of,  to  debts  and  legacies,  ib, 
arrears  of  interest  on,  ib, 
are  included  in  term  legacies,  184 
characteristics  of,  442 — 446 

and  rent-charge  distingiUHhed,  442 
charged  on  land  only,  ib. 
light  to  disti-ain  by  statute,  f7^ 
charged  only  on  i-eversion,  ib, 
effect  where  part  of  land  charged  lost,  ib, 
what  security  annuitant  entitled  to,  443 
arrears  raisaole  by  sale  or  mortgage,  ib. 
annuitant  cannot  claim  back  rents,  ib, 

may  bring  actiim  to  administer,  ib, 
charge  uiK)n  ix3alty  and  personalty,  ?7>. 
I'ule  in  Shtlhifn  Ctist  applies  to  reiit-charire,  ib. 
given  with  words  of  inheritance  devolve  like  I'ealty,  ib, 
cannot  be  entailed,  ib, 
though  given  with  words  of  inheritance  I'einain  personalty, 

ib. 
chai*ged  upon  i-ealty  and  personalty  without  words  of  inherit- 
ance ai'e  })ei'soual  estate,  ib, 
direction  to  lay  out  sum  in  purcho^  of,  is  a  gift  of  sum,  i'6. 

purchase  aimuity  of  given  amount,  ib, 
direction  that  annuitant  is  not  to  nave  value  of  annuity.  i6., 

445       ^ 
annuity  to  be  bought  in  name  of  annuitant,  ib, 

trustees,  ib. 
gift  of  annuity  with  fund  to  secure  it,  ib, 
annuitant  entitled  to   value  in  administration  of  deficient 
estate,  i7^,  446 
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ANNXnTLEB—^mitinued. 
duration  of,  446 — 450 

whether  for  life  or  i)erpetual,  446 — i48 

created  de  uom  not  affected  by  sect.  28  ofWills  Act,  446 

rule  as  to  annuity  given  by  will,  ih.,  447 

charge  upon  rentis  of  freeholds,  447 

chargo  upon  income  of  fund,  ih, 

when  i)eTpetual,  ib, 

charge  upon  leaseholds,  ib. 

direction  to  pm'chase,  448 

direction  lor  cesser  in  certain  events,  ib, 

Eower  to  a})jpoint  in  fee,  ib, 
initations  mconsistent  with  a  mero  life  interest,  ih, 
given  for  period  and  for  object,  448 — 450 
for  maintenance,  448,  449 
for  education,  449 
to  trustee  for  his  trouble,  ib. 


gift  of,  during  minority  of  an  infant,  ib, 
)ther  chi 


whether  charged  on  income  or  corpus,  450 — 452 

direction  to  set  apart  a  fund  to  fall  into  residue,  450 

with  gift  over,  451 

gift  over  of  capital  subject  to  or  after  pa^onent  of,  ib, 

corpus  treated  as  entire  after  annuitant  s  death,  ib, 

gift  of  surplus  income  of  each  year,  452 

when  a  continuing  charge  on  rents  and  profits,  ib, 
"Statutes  of  Limitation  applicable  to,  452,. 453 

rent-charge  and  annuity  charged  on  realty  and  personalty 
452 

express  trust,  ib, 

are  legacies  within  sect.  42 . .  453 
to  several  for  their  lives,  455 — 457 

construction  uf,  455,  456 

when  survivor  takes  whole,  457 
given  generally,  ])ersonalty  first  liable,  735 
effect  of  charge  on  income  of  realty  and  personalty,  ib, 

freeholds  and  leaseholds,  ib, 
mines  and  agricultural  land,  ih. 
rent-charge  has  priority  over  legacy  charged  on  land,  736 
rank  with  legacies  for  purpose  of  abatement,  737 
how  valued,  446,  737,  738 
power  of  distress  does  not  give,  priority,  738 

ANTICIPATION, 
gift  over  on,  654 

ANTICIPATION,  RESTRAINT  UPON.  560—563 
affecting  cor|)us,  does  not  prevent  will,  18 
effect  of,  u]Hm  election,  93 
of  annui^,  effect  of,  445 
whether  it  c^in  be  void  for  remoteness,  521 
whether  dii  notion  can  be  split,  529 
when  it  will  be  rejected,  531 
may  be  imposed  on  corpus  as  well  as  income,  560 
imposed  on  foreign  legatee,  ib, 
can  only  be  atta^ed  to  separate  estate,  ib. 
tenant  m  tail  rastrained  may  enlarge  her  estate,  ib, 
effect  of,  on  corpus  of  realty,  ib, 

no  distinction  between  income  and  non-income  bearmg  fund.  561 
effect  of  direction  to  pay  on,  ib. 
ivhere  fund  is  to  be  held  by  trustees,  ib. 
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ANTICIPATION,  RESTRAINT  VPO^ continued, 
may  be  confined  to  rcversionary  interest,  561 
efPect  of,  where  accumulation  is  directed,  ib.,  562 
determines  with  coverture,  562 
revives  on  future  coverture,  ih. 

may  be  confined  to  niania<^  with  jmrtieular  husband,  ih^ 
what  words  create,  ib,,  563 
ceases  as  regards  income  due,  563 
enforcement  of  judgment  against  income  subject  to,  ib, 
will  be  inserted  in  settlement  to  separate  use,  640 

APPOINTMENT  (see  Power), 
by  will,  when  valid,  1 ,  2 

not  aided,  81 
election  in  case  of,  93 
election  cannot  make  void,  valid,  93,  94 

under  special  power  with  invalid  condition,  raises  no  election,  94 
ademption  of  appointed  fund  by  change  of  investment,  141 
whether  it  takes  fund  from  donees  in  default  in  aU  events,  218, 219^ 
class  to  take  in  default  of  when  fixed,  284-^286 
to  objects  and  non-objects,  effect  of,  359,  690 
of  use,  vests  legal  estate  in  appointee,  389 
with  invalid  restrictions  added,  430 
effect  of,  on  vesting,  618 

how  affected  by  rule  against  pei*petuities,  525,  530,  531 
gifts  in  default  of,  57*2,  573 
may  operate  on  accrued  share,  583 
hotchpot  clauses  will  not  be  implied  in,  683,  684 
effect  of  lapse  on,  689 
by  manied  woman  makes  property  assets,  724 

APPORTIONMENT 

of  rents  and  periodical  payments  under  Apportionment  Act,  162, 

163 
Act  does  not  apply  to  profits  of  a  private  partnership,  163 
to  what  companies  Act  applies,  ib. 
Act  applies  to  a  bonus,  ib. 

Act  applies  where  an  absolute  is  cut  down  to  a  life  interest,  ih. 
of  money  charged  on  realty  and  personalty,  and  given  to  charity,. 

343 
where  two  properties  are  sold  together,  399 
as  between  successive  owners, 

of  reversion  falling'  in,  487 

of  recovered  assets,  488 

of  losses,  ib, 

of  price  of  land  subject  to  leases,  489 
of  condition,  546 

APPROPRIATION, 
power  of,  419 — 121 

under  Land  Transfer  Act,  419 

apart  from  Act,  420 

administi'ator  has,  ib, 
effect  of  appropriation,  ?7>.,  421 
direction  to  make,  421 

APPURTENANCES, 

what  will  pass  as,  189 

ARMS, 

condition  of  adopting  coat  of,  548 
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AEREAES 

of  an  annuity,  whether  thej^  carry  intoi'est,  170 

may  be  raised  by  mortgage  or  sale,  443 

AET  MUSEUM, 

gift  to,  when  charitable,  325,  326 

ARTICLES, 

meaning  of,  206 

AS  FAB  AS  the  rules  of  law  and  equity  iKjrmit, 

effect  of  these  words  on  doctrine  of  pei^ietuity,  529,  530 

whether  they  ci-eate  an  executory  trust,  630,*  637 

whether  they  carry  on  chattels  directed  not  to  vest  in  a  tenant  iu 

tail  dying  under  twenty-one,  632 
effect  where  the  trust  is  olearlj'  executory,  637 

ASSENT 

of  husband  to  wife's  will,  19 

ASSETS, 

recovered,  how  apportioned,  488 

loss  of,  how  borne,  t6.,  740 

order  of,  for  payment  of  debts,  721 — 724 

1.  General  personal  estate,  721 

specific  fund  charged,  ib, 
lapsed  share  of  specific  fund,  722 

residue,  ih, 

2.  Heal  estate  devised  for  payment  of  debts,  whether  descended! 

or  not,  ib. 

3.  Heal  estate  descended  not  charged  with  debts,  723 

4.  Beal  estate  charged  with  debts  and  devised,  subject  to- 

charge,  ib. 
contribution  by  lapsed  share,  ib, 

5.  Heal  estate  devised  not  charged  with  debts  and  specific- 

legacies  rateably,  ib. 
in  what  proportion  real  estate  contributes,  ib. 

6.  Property  appointed  under  a  general  power,  724 

case  of  married  woman,  ib. 

7.  Foreign  land  follows  lex  iori,  664 
order  of,  for  pa^Tnent  of  legacies,  732 — 740 

ASSIGNS, 

effect  of,  used  as  a  word  of  limitation,  303 

when  superadded  to  representatives,  316 

life  interest  to  A.  and  his,  may  be  determined  o\\  alienation,  458' 

ASSOCIATION, 

voluntary,  gift  to,  when  valid,  107 

AS  WELL  AS, 

effect  of,  in  making  gift  specific,  130 

effect  of,  in  a  devise  of  specific  lands,  111,  113 
death,  effect  of,  455,  575,  659 

ATTEMPT  TO  ASSIGN, 
effect  of  gift  over  on,  554 
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ATTESTING  WITNESS, 

signature  by,  to  will,  28 — 32 
gifts  to  108,  109 

AT  THE  DEATH, 

gift  OTer,  when  it  cuts  legatee  down  to  life  interest,  454,  455,  575, 
576,  659 

ATTRACTION, 

docti-ine  of,  389,  425,  426 


B. 
BACK  BENTS, 

annuitant  cannot  have,  443 

legatee  with  charge  cannot  have^  735 

BAIANCE, 

small,  what  it  passes,  210 
remaining,  gift  of,  455 

BANK, 

gift  of  property  in  or  at,  177,  181 

BANK  NOTES, 

will  pass  as  money,  173 

BANKEUPTCY.    See  Auenation, 

retainer  against  bankrupt  legatee,  146,  147 
trustee  in,  conversion  by,  237 
when  consent  to  sale  required,  397 
of  executor  carrying  on  ousiness,  412 
exercise  of  power  after>  418 
disci'etionary  trust  to  arise  upon,  439 — 441 
gift  over  on,  of  annuity,  445 

of  life  interest,  458 

of  estate  in  fee  void,  556 

construction  of,  552 — 556 
^hen  it  deteimines  power  to  appoint  to  children,  458 

BASE  FEE, 

how  created  in  i-ent-charge,  444 

BASTARDS.    See  Illegimate  Children. 

BEI.IEF, 

erroneous,  will  not  raise  election,  96 

wiU  not  execute  power,  222,  223 
legacy  given  fivm  erroneous,  658 

BENEFICIAL, 

power,  meaning  of,  223 
mterest,  meaning  of,  506 

BENEFIT,  words  of, 

whether  they  prevent  legal  estate  from  passing,  202,  203 
superadded  to  executors,  423 

BENEVOLENCE, 

purposes  of,  are  not  charitable,  320 
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BEQUEATHED, 

gift  of  property,  177 

BLANKS 

may  be  left  in  will,  33 

may  not  be  filled  up  by  parol  evidence,  241,  242 

effect  of,  when  left  after  gift  to  class,  271 

BODY,  DEAD, 
property  in,  82 

BONA   VACANTIA, 

Crown  entitled  to,  699,  701 

BONUS 

on  shares  declared  before  the  death,  will  not  pass  with  the  shai'es, 

162 
when  apportionable,  163 
right  to,  as  between  tenant  for  life  and  remainderman,  479,  480 

BOOK-DEBTS, 

what  passes  under,  178,  179 

BOEN, 

gift  to  children  to  be  bom,  does  not  exclude  existing  children,  269 

bom,  does  not  exclude  after-bom  children,  ih, 

child  en  ttntre,  281 
and  living,  f'6. 
in  due  time,  meaning  of,  287 

BORN  OR  TO  BE  BORN, 

effect  of  words  in  extending  class,  283,  286,  287 

BOROUGH-ENGLISH  LANDS, 

devise  of,  to  the  heir  of  a  pei'son,  300 

BOROUGH  FUND, 

bonds  charging,  are  not  within  Moi-tmaiii  Act,  345 

BOTH  IN 

restrictive  effect  of,  205 

BREACH  OF  TRUST, 

power  to  sell  land  bought  in,  400 
satisfaction  in  case  of,  671 

BRITISH  MUSEUM, 
gift  to,  325 

BUILDING, 

gift  for,  charitable  institution,  347 — 350 

a  church,  353 

money  to  be  laid  out  in  land  may  be  spent  in,  410 

BUSINESS, 

gift  of  share  of,  145 

meaning  of,  182 

cannot  oe  carried  on  without  authority,  412 

power  to  postpone,  gives  authority,  ih. 
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BUSIS'ESS— continued 

what  capital  may  be  employed  in,  412 

power  to  use  business  premises,  ib. 

effect  of  bankruptcy  of  executor,  ib, 

losses  in,  whether  tenant  for  life  bears,  478 

effect  of  condition  of  forfeiture  if  legatee  ceases  to  carry  on,  547 

whether  gift  of  share  in,  adeems  gift  of  residue ,  677 

effect  of  direction  to  carry  on,  412,  719 — 721 

BURIAL, 

executors'. duty  as  to,  82 


C. 

CALLS 

upon  shares,  when  payable  b)'  specific  legatee,  149 

CAPACITY,  1 5—2 1 .    See  Test ambnt aky. 

CAPITA,  PER,  272—276.    See  Distribution. 

CAPITAL 

gift  of,  in  business,  182 

CAPITAL  AND  INCOME, 
distinguished,  161,  162 

effect  of  direction  to  pay  debts  out  of  income,  490,  536 
income  of  accumulations  released  by  statute  is  income  of  residue, 

539 
as  between  tenant  for  life  and  remainderman,  477 — 480,  486 — i89. 
See  Tenant  for  Life  and  Remainderman. 

CASH, 

meaning  of,  175,  177 

CASUAL  PEOFITS 

belong  to  tenant  for  life,  477 

CESSER, 

proviso  for,  of  life  interest,  458 

CESTUI  QUE  TRUST, 

estate  of,  is  commensurate  with  that  of  trustee,  368,  369 

CHANGE 

of  security,  as  effecting  ademption,  141 
of  interest  of  testator, 

acceptance  of  new  lease,  143 

purcnase  of  equity  of  redemption,  144 

effect  of  Wills  Act,  ib. 

purchase  of  reveraion,  ib, 

gift  of  share  of  business,  145 

conveyance  of  land,  654 

CHANGING  WORDS, 

**  or  "  not  changed  into  **  and  "  in  condition  precedent,  601 
"fourth"  changed  into  ** fifth,"  661 
change  of  **  and  "  into  "  or  "  in  gifts  over,  613 — 615 
change  of  "or  "  into  **  and,"  615,  616. 
See  Or,  371,  584,  585. 
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CHARACTER, 

gift  to  legatee  filling  certain,  247 — 258 

CHARGE 

of  legacies  on  realty  before  Wills  Act,  when  it  includes  legacy  by 
unattested  codicil,  57 

legacy  with  charge  on  land  is  not  specific,  129 

on  specific  gift  when  adeemed,  139 

when  it  passes  under  gift  of  land,  201 

of  annuity  on  corpus,  gives  right  to  raise  arrears  by  sale,  443 

freeholds  and  residue  ^ves  right  to  administer,  ib, 
freeholds  as  affecting  its  duration,  447 
income  of  fund  as  affecting  its  duration,  ib. 
leaseholds  as  affecting  its  duration,  ib. 
corpus  or  income,  450 — 452 

on  land,  vesting  of,  503,  504 

legacy  on  condition  of  conveying  land  gives  no,  547 

reduplication  of,  under  referential  gift,  634 

will  not  fail  by  revocation  of  devise,  subject  to  charge,  656,  657 

death  of  devisee,  688 

will  by  ademption  of  gift,  subject  to  the,  ib. 

devise  subject  to,  which  fails,  692, 693. 

of  legacy  on  land,  whether  devisee  personally  liable,  734,  735 

of  legacy,  whether  specific  devise  charged,  735,  736 

in  aid  of  pei-sonalty,  when  sufficiency  asceitained,  736 

how  enforced,  ib. 

See  IXCUMBRANCES. 

<.1IARGE  OF  DEBTS, 

effect  of,  in  excluding  trust  estates  from  general  words,  203 

in  excluding  property  subject  to  a  special  power  from 

general  words,  224 
on  estates  of  trustees,  389 
whether  it  ^ves  executors  a  power  of  sale,  401 — 404 
what  debts  it  includes,  718 

debts  subsisting  at  the  death,  7*6. 
damans  accrued  after  the  death,  ib. 
direction  to  pay  debts  subsisting  at  a  particular  .time,  ib. 

of  another,  719 
deduct  debts  due  from  a  legatee,  ib. 
how  created,  725 — 727 

general  direction  to  pay  debts,  725 
whether  it  charges  realty  left  to  descend,  ib. 
subsequent  charge  of  certain  debts  on  particular  lands,  ib. 
subsequent  charge  of  all  debts  on  personalty,  ib. 

certain  lands,  ib. 
exception  of  certain  lands  out  of  subsequent  charge,  ih. 
express  charge  not  controlled  by  partial  charges,  ib, 
effect  of  a  dii*ection  to  executors  to  pay  debts,  ib.,  726 
where  no  realty  is  devised  to  them,  ib. 
land  devised  to  them  when  charged,  ib. 
gift  of  residue  of  real  and  personal  estate,  ib. 
charge  upon  income  or  corpus,  727 

CHARGE  OF  LEGACIES 

on  land  gives  devisee  power  of  sale,  403,  404 
on  land,  now  created,  733,  734 
extent  of,  735 
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CHARITY,  GIFTS  TO,  320— 354 
inaccurate  description  of,  240,  243 

I.  What  are  charitable  g^ts,  320—332 

le^l  meaning,  320 

private    chanty,    benevolence,    liberality,    general    utility, 

philanthropy,  i6. 
acts  of  hospitaJihr,  32 1 
general  charitable  intent,  ib, 
charitv  out  of  jurisdiction,  ib. 

1.  Reiief  of  poverty,  322—324 

instances  of  such  gifts,  322 

aged  and  impotent,  ib, 

wien  poverty  presumed,  ib, 

friendly  society  whether  charitj-,  323 

poor  does  not  mclude  persons  receiving  relief,  ib, 

poorest  of  a  class,  ib, 

sifts  to  poor  relations,  ib,,  324 

2.  Advancement  of  education,  324 — 326 

instances  of  ^fts  for,  324 

societies  for  increase  of  knowledge,  325 

art  museum,  ib, 

hospital  for  animals,  ib, 

pai*ticular  doctrines,  ib, 

purcha^te  of  books,  326 

private  museum,  ib, 

3.  Advancement  of  religion,  326 — 330 

instances  of  gifts  for,  326 
pious  uses,  missionary  purposes,  327 
purchase  of  advowson,  ib, 
dissenters,  Roman  Catholics,  ib, 
Jews,  ib,,  328 

Jesuits  and  members  of  religious  ordern,  32H 
superstitious  uses,  ib. 
gifts  for  masses,  ib,,  329 
lioman  Catholic  charities,  329 
repair  of  a  church,  ib, 
tomb,  330 
limit  of  religious  charity,  ib. 
private  edification,  ib, 

4.  Benefit  of  the  community,  330 — 332 

instances  of  gifts  for,  330,  331 
pift  for  fluctuating  body,  331 
m  aid  of  public  burdens,  ib,,  332 
to  encourage  good  servants,  332 
to  encourage  sport,  ib, 
gift  a^inst  public  policy,  ib, 
artificial  class,  ib, 

II.  Gifts  in  respect  of  an  office,  332,  333 
to  minister  of  a  church,  333 

III.  Doctrine  of  cy  pres,  333—338 

when  charitable  gift  does  not  fail,  333 
general  intention  carried  out  cy  prh,  ib,,  334 
exoeptions, 

failure  of  particular  charit}'  before  death,  334 
several  charities  answering  description,  ib, 
gift  for  specific  purpose  which  is  impossible,  ib,. 
gift  upon  remote  event,  335 
charitable  and  other  indefinite  purposes,  ib. 

definite  purposes,  336 
particular  object  and  surplus  to  charily,  ib. 
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CHAEITY,  GIFTS  TO— rwttwueil. 

m.  Doctrine  of  cy  pres,  &c. — continued. 

several  objects,  some  yalid,  some  not,  330 

gift  of  residue  of  fund  after  void  gift,  337 

gift  contrary  to  public  policy,  ib, 

increase  in  rents  given  to  charity,  ib, 

residue  subject  to  fixed  pa^nnent,  338 
lY.  Administration  of  charitable  gifts,  338 — 340 
gift  for  general  charity  under  sign  manual,  338 
gift  to  trustees  for  charity,  339 
discretion  not  interfered  with,  ib, 
distribution  of  annual  sum,  ib, 
gift  to  institution,  ib, 
foreign  trustees,  ib, 
case  of  continuing  condition,  340 
V.  Restrictions  on  gifts  to  charity,  340—354 
effect  of  Act  of  1891. ..340,  341 
applies  to  remainders,  341 
effect  of  Act  of  1888,  ib, 

Qeo,  II.,  ib. 
what  is  an  interest  in  land,  341 — 346 

investment  by  trustees  in  land,  341 

money  to  arise  from  sale  of  land,  342 

lien  for  purchase-money,  ib, 

sale  under  prior  will,  ib, 

crops,  leasenolds,  mortgages,  343 

mortgage  of  real  and  personal  property,  ib, 

arrears  of  rent,  judgment  charged  on  bind,  ib, 

covenant  to  leave  money  by  will,  ib, 

shares  in  companies,  344 

surplus  lands  stock  of  Metropolitan  Railway,  ilf^ 

railway  debentures,  ib. 

waterworks  mortgage,  34«3 

corporation  bonds,  ib. 

charge  on  tolls,  34(-* 

police  rates,  poor  rates,  ib. 
what  is  personalty  to  be  laid  out  in  hiud,  346 — 3o  1 

money  to  be  invested  in  real  security,  346 

money  to  pay  off  mortgage,  347 

to  improve,  repair,  enlarge,  ib. 

to  build,  ib. 

option  to  build  or  apply,  i^. 

to  establish,  348 

to  endow,  ib, 

purchase  of  land  not  intended,  349,  350 

gift  to  charity,  whose  object  is  to  acquire  land,  35;)' 

foreign  charity,  ib, 

application  of  Mortmain  Act  to  colonies,  35  i 

Act  applicable  to  Ireland,  ib. 
exemptions  from  Mortmain  Act,  351 — 354 

Oxford,  Cambridge,  Eton,  &c.,  351 

London,  Durham,  Victoria,  352 

whether  college  takes  legal  estate,  ib, 

power  to  hold  lands  does  not  authorise  devise,  ib. 

money  given  to  redeem  land  tax  on  charity  land^,  fVv 

effect  of  43  Geo.  III.  c.  108... 353 

effect  of  6  &  7  Vict  c.  37,  ib, 

land  for  a  park  or  museum,  354 

ancient  monuments,  ib, 

science  and  art  department,  ib. 
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•CHAEITY,  GIFTS  TO^oHtumed. 

V.  Eestriction  on  gifts  to  cliarity,  &c. — amiinued, 

effect  of  secret  trust,  354 

when  legal  estate  passes  whei'e  devise  void,  ih. 

VI.  Bule  of  perpetuity  as  affecting, 
gift  on  remote  event  void,  335,  519 

gift  over  fix)m  one  chaiity  to  another,  519 

gift  for*  indefinite  period,  ih, 

proviso  for  cesser  of  gift  to  charity,  520 
YII.  Miscellaneous, 

charity  absolutely  entitled  may  stop  accumulation,  538 
YIII.  Marahalling  assets  in  case  of, 

old  rule  stated,  742 

what  amounts  to  a  direction  to  marshal,  743,  744 

<^HATTEL  INTEREST, 

when  trustees  take,  391,  392 

in  land  undisposed  of  passes  to  heir  as  pei'sonalty,  700 

CHATTELS, 

in  a  house,  bequest  of,  142,  143,  181 

meaning  of,  194,  195 

effect  of  separate  use  on  husband's  rights  over  wife's,  557,  558 

whether  thei*e  can  be  remainder  in,  564,  565 

bequest  of,  by  reference  to  limitations  of  realty,  630 — 632 

executory  tinist  to  settle,  632,  637 

effect  of  revocation  of  trusts  of  realty,  657 

who  entitled  to,  in  default  of  next  of  kin,  699 — 704 

when  used  as  a  word  of  limitation,  374,  375 

CHILD-BEARING, 
woman  past, 

when  not  to  be  considered,  521 

•OHILD  KN  VENTRE, 

whether  illegitimate,  can  acquire  reputation  of  parentage,  266 
is  considered  as  born  for  purposes  of  benefit,  281 
effect  of,  upon  rule  in  WiJfVs  (\t8e^  374 

^^HILDREN, 

domicile  of,  5,  6 

gifts  to  illegitimate,  259 — 268.    See  Illegitimate  Childrex. 
legitimate,  268—272 
whether  children  must  be  legitimate  according  to  English 

law,  260,  261 
includes  children  by  a  first  and  second  marriage,  268 
does  not  include  grandchildi'cn,  i6. 
words  of  futuiity  will  not  exclude  existing  children,  269 
posthumous  children,  ih, 

reference  to  existing  children  will  not  include  after-bom,  ih, 
express  gift  to  a  child  wiU  not  exclude  him  from  a  gift  to 

children,  ih, 
gift  to  a  class  for  life,  and  then  to  their  children,  when  some 

members  of  the  class  are  dead  at  the  date  of  the  will,  270 
gift  to  the  children  of  A.  and  B.,  ih, 

a  certain  number  of  children  when  there  are  more,  271 
when  the  class  is  ascertained,  277—287.   See  Class  viiex 
Ascertained. 
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gifts  to  parent  and,  whether  thej  take  eniooesaiyely  or  jointly, 

355—358.    See  Parent  and  Childben. 
used  as  a  woi-d  of  limitation,  372 — 375.     See  WihPa  Casey  rule  in, 
gifts  to  parent  for  benefit  of  self  and  children,  436—438 
gifts  to,  who  survive  their  parents,  513 — 517.     See  Vesting. 
portions  for,  when  excepted  from  Thellusson  Act,  537,  538 
gifts  over  upon  death,  unmarried  and  without,  613,  614 

without  leaving,  61 7,  618 
without  having.  618 
intention  to  benefit,  how  carried  out  where  trust  is  executory,  638 

CHOSES  IN  ACTION, 

whether  they  pciss  as  things  in  a  locality,  181,  207,  208 

CHTJBCH, 

gift  to  repair,  is  charitable,  329 
bmld,  334,  353 

CLAIMED, 

condition  forfeiting  legacy  if  not,  542 

CLASS, 

gift  to,  right  to  income,  160,  161 

one  of  a,  252 
devise  to  a,  in  tail,  whether  joint  or  successive,  355 
gifts  to  a  contingent,  and  upon  a  contingency,  497,  498,  506 
gifts  to  a,  when  the  youngest  attains  twenty-one,  512,  513 
eift  to,  when  void  for  remoteness,  527 
doctrine  of  lapse  in  case  of  gifts  to  a,  689,  690 
gift  to  persons  **  before  named,"  691 

nve  daughters  of  A.,  %b. 

executors  **  herein-named,"  ib, 

a  class  and  an  individual,  692 
direction  to  include  A.  in  class,  ib. 

CLASS  WHEN  ASCERTAINED, 

when  the  gift  is  to  younger  children,  255  . 

gift  is  to  younger  children  upon  a  contingency,  ib, 
eldest  son  is  to  be  ascertained,  256 
as  regards  personalty,  277 — 281 
immediate  gift,  277 
effect  of  gift  over,  ib. 
no  children  at  death,  ib. 
future  gifts,  i6.,  278 

life  interest  determinable  on  bankruptcy,  278 
imperfect  limitations,  ib. 
gift  of  reversionary  property,  ib. 
to  be  paid  at  twenty-one,  279 
void  for  perpetuity,  ib.,  280 
of  maintenance  out  of  vested  shares,  280 
division  when  the  youngest  attains  twenty-one,,  ib. 
gift  of  fixed  sum  to  each  member  of  a  class,  ib, 

after  life  interest  t^)  children  who  attain  twenty-one,  281 
child  eti  ventre  admitted,  ib. 

conceived  before  but  bom  after  marriage,  ib. 
as  regards  gifts  of  income,  281 
as  regards  real  estate,  282 — 284 
immediate  devises,  282 

T.W.  .  8  D 
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CLASS  WHEN  ASCERTAINED— crwftVmerf. 
children  bom  and  to  be  bom,  283 
contingent  remainder,  ib. 
executory  devise,  ib,,  284 
class  to  take  in  default  of  appointment,  284 — 286 
direct  gift  to  class  as  A.  appoints,  284 
gift  in  remainder,  ib, 

where  the  only  gift  is  through  the  power,  2S6 
power  to  appoint  by  deed  or  will,  ib, 
effect  of  words  of  futurity,  286,  287 
in  the  case  of  gifts  to  issue,  293,  2tf4 
when  the  gift  is  substitutional,  293 

in  remainder,  ib, 
in  the  case  of  gifts  to  relations,  296,  297 

the  class  is  ascertained  at  the  death  of  the  propositus,  296 
gift  to  such  relations  as  survive  tenant  for  life,  ib. 
where  the  tenant  for  life  is  sole  next  of  kin,  ib, 
where  there  is  a  power  to  appoint  to  relations,  297 
in  the  case  of  gifts  to  next  of  kin  or  heirs,  310 — 313 
next  of  kin  ascertainable  at  death  of  ancestor,  310 
same  rules  apply  to  realty,  personalty,  and  a  mixed  fund,  ib. 
when  the  tenant  for  life  is  sole  next  of  kin,  ib.,  311 
exception  of  persons  who  could  only  be  next  of  kin  if  the 

tenant  for  life  were  dead,  311 
same  rules  apply  in  the  case  of  executory  gifts,  ib, 
when  the  gift  is  to  nearest  of  kin  of  my  family  or  relations,  ib. 
effect  of  words  of  futurity  upon  the  nue,  312 
gift  to  next  of  kin  of  deceased  person,  313 
in  the  case  of  substitutional  gifts,  593 

gifts  to  simdvors,  594 — 600.     See  SURVIVOKS. 
to  take,  may  be  altered  by  acceleration,  694 

CLEAR  SUM, 

gift  of,  whether  free  from  legacy  duty,  171,  172 

CLERICAL  ERRORS, 

in  will  may  be  corrected,  24 

CODICIL, 

revocation  of  will  by,  45,  654  —658 
revocation  of,  by  revocation  of  will,  45 
revival  of  will  by,  60—63 
conditional,  effect  of,  61,  70 
entitled  to  probate  alone,  70 

COLLATERAL  HEIR, 

devise  to,  in  default  of  heirs,  creates  an  estate  tail,  366,  367 

COLLATERAL  MORTGAGE, 

effect  of,  as  regards  exoneration,  157 

COLLEGE, 

devise  to,  351 

COLONIES, 

whether  doctrine  as  to  superstitious  uses  applies  to,  329 
Mortmain  Act  does  not  apply  to,  351 

COMMON,  TENANCY  IN, 

what  creates,  362 — 364.    See  Joint  Tenancy. 
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COMMUNITY, 

gifts  to  benefit,  330—332 

COMMUNITY  OF  GOODS, 
law  of,  5 

COMPANY, 

devise  to,  when  valid,  106,  107 

public,  what,  408 

mcorporated  by  Act  of  Parliament,  what,  ib. 

how  profits  of,  to  be  apportioned,  441 

COMPENSATION, 

in  case  of  election,  91,  95 

for  determination  of  lease,  goes  to  legatee  of  lease,  140 

for  minerals  got  daring  life  interests,  478 

COMPOUND  EVENT, 

when  it  may  be  split,  526 

COMPROMISE, 
power  to,  407 

CONCURRENT  AND  SUCCESSIVE  INTERESTS,  355—358 

CONDITION, 

distinguished  from  election,  103,  104 
of  original  applies  to  substituted  legacy,  137,  138 
continuing,  in  case  of  charitable  gift,  340 
distinguished  from  trust,  431 ,  491 
from  limitation,  491 
devise  subject  to  a  proviso,  492 
estate  of  trustees  to  preserve,  ih. 
precedent, 

general  test,  492 

requiring  time  for  performance,  ih, 

involving  consideration,  ib, 

must  be  fulfilled  though  impossible,  &o.,  493 
involving  physical  impossioility  void  in  personalty,  ib, 
discharged  by  testator,  ib, 
cmitra  brmos  mores  void  in  personalty^  ib, 
requiring  marriage,  ib, 
marriage  with  consent,  494 
how  performed,  ?6.,  495 
subsequent,  541 —  563 

common  law,  subject  to  rule  of  perpetuity,  520 

impossible,  impolitic,  or  illegal,  are  ineffectual,  541 

wl^ther  a  gift  over  is  material,  ib, 

when  void  for  uncertainty,  i"6. 

requiring  consent  of  several  persons  becomes  impossible  b}- 
death  of  any,  ib, 

consent  of  guardians,  ib. 

not  pei'formed  through  ignorance  takes  effect,  542 

unless  the  devisee  is  heir,  ib. 

forfeiting  a  legacy  if  not  claimed  within  a  given  time,  ib 

what  amounts  to  a  claim,  ib, 

effectual  without  gift  over  in  realty,  543 

how  far  personalty  follows  the  same  rules,  ib, 

test  of  validity  of,  ib, 

S  D  2 
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CONDITION— c<irifiMM^i. 
subsequent — continued. 

inducement  to  obtain  peerage,  void,  543 
change  of  religion,  16. 
separation  of  husband  and  wife,  ib. 
not  to  dispute  a  will  is  valid,  ib, 

institute  legal  proceedings,  544 
interfere  in  management,  ib. 
to  require  bonds  not  to  marry,  ib. 
rules  for  computing  time,  ib. 
in  restraint  of  marriage,  544 — 546 
applies  to  lawful  marria^,  544 
imposed  on  devisees  for  life  or  in  fee  is  valid,  ib, 

devisee  in  tail,  ib. 
bad  in  case  of  personalty,  ib, 
same  rule  applies  to  a  mixed  fund,  545 
and  to  legacy  out  of  proceeds  of  sale  of  land,  ib, 
limitation  till  marriage  is  good,  ib. 
in  partial  restraint  of  marriage  is  good,  ib. 
restraining  widow  or  widower  from  marrying,  ib, 
restraining  marriage  before  a  certain  age,  ib. 

with  particular  class,  546 
doctrine  of,  in  terrorem,  ib. 

to  what  conditions  it  applies,  ib. 

conditions  in  partial  restraint  of  marriage,  ib, 

not  to  dispute  a  will,  ib. 
effect  of  a  gift  over,  ib. 
apportionment  of,  ib. 
miscellaneous  conditions,  546 — 549 
requiring  release,  547 

conveyance,  ib. 
as  to  carrying  on  business,  ib, 
as  to  residence,  ib.,  549 
as  to  education,  548 
name  and  arms  clauses,  549 
enter  a  calling,  550 
repugnant,  549 — 552 

general  restraints  upon  alienation  after  devise  in  fee  are  bad,  549 
partial  restraints  upon  alienation,  ib. 
restraint  Hmited  in  time,  ib. 

upon  alienation  by  mortgage,  550 
effect  of  Settled  Land  Act  on,  ib. 
direction  not  to  raise  rents,  ib. 

gift  over  of  absolute  interest  in  personalty  on  alienation,  ib, 
on  alienation  before  time  of  dismbution,  ib. 
on  bankruptcy,  ib. 
if  legatee  aies  intestate,  ib. 
if  legatee  does  not  dispose  of  his  interest,  ib. 
if  prior  gift  is  void,  ib. 
if  no  distribution  made,  551 
altering  devolution,  ib. 
effect  of  death  before  testator,  ib. 
condition  not  to  bar  entail,  ib. 
estate  tail  cannot  be  determined  in  part,  ib. 

directed  to  cease  as  if  tenant  in  tail  were  dead,  ib. 
absolute  interest  directed  to  cease  as  if  donee  were  dead,  552 
enjoyment  cannot  be  postponed  beyond  twenty-one,  ib. 
if  legatee  embraces  religious  life,  ib, 
forfeiture  on  alienation,  bankruptcy,  &c.,  552 — 556 
meaning  of  alienation,  552,  554 
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forfeiture  on  alienation,  bankruptcy,  &c. — continued, 

effect  on  accrued  income,  553 

do  or  suffer,  ib. 

do  or  permit,  tb. 

if  fund  become  payable  to  or  vested  in  another,  ib, 

gift  over  on  alienation,  ib, 

attempt  to  Bell,  ib. 

if  legatee  deprived  of  enjoyment,  554 

attempt  to  cnarge,  ib, 

gift  over  on  anticipation,  ib, 
execution,  ib. 

legal  disability,  ib. 

insolvency,  i6.,  555 

marriage  may  be  alienation,  ib, 

irrevocable  power  of  attorney,  ib, 

bankruptcy  before  will,  ib, 

effect  of  annulment  of  bankruptcy,  ib,,  556 

conviction  of  felony,  ib. 
separate  use,  556 — 560.    See  Separate  Use. 
restraint  on    anticipation,    56() — 563.     See     Anticipation, 

Restraint  on. 
devise  on,  of  paying  debts  does  not  exonerate  personalty,  729 
devise  on,  of  paying  legacy  may  create  charge,  733 

CONDITIONAL, 
when  will  is,  13 
effect  of  conditional  codicil,  61,  70 

CONFIRMATION, 

of  voidable  deed,  103 

of  will  does  not  revive  adeemed  legacy,  122,  142 

CONSENT, 

to  exercise  power  of  sale, 

by  infant,  397 

by  tenant  for  life  after  alienation,  ib, 

bankniptcy,  ib, 

whether  survivor  of  class  can  give,  398 
of  persons  in  possession  to  sale  of  reversion,  ib. 
to  mvestment,  must  be  given  previously,  4  OS 
to  exercise  of  X)ower  of  advancement,  418 
to  mairiage,  condition  requiring,  494,  495 
condition  requiring,  how  discharged,  541 
gift  over,  on  maniage  without,  545,  546 

CONSISTING  IN, 

effect  of  words,  in  restraining  large  words,  203,  204 

CONSTRUCTIVE  TRUST, 

whether  it.  passes  under  general  words,  203 

CONSUMABLE  ARTICLES 

cannot  be  given  in  succession,  564 

CONTENTS, 

gift  of  contents  of  desk,  what  it  includes,  181 

CONTEST  WILL, 

condition  not  to,  498,  500 
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CONTINGENCY, 

is  devisable,  78 

gift  to  contingent  class  and  class  upon,  distinguished,  497,  498, 
506 

pit  upon,  must  be  literally  fulfilled,  498 

importing  no  more  than  determination  of  prior  estates,  t6.,  499 

where  it  runs  through  a  series  of  limitations,  502 

not  imported  into  gift  to  a  single  child,  506 

reflected  back  into  constitution  of  original  class,  507 

gift  to  a  class  upon  a  contingency  when  imported  into  the  con- 
stitution of  the  class,  515 

where  events  which  happen  include  named  evente,  571 — 573 

gift  over  upon  death  treated  as,  575 — 577 

coupled  with,  577 — 581 

attaching  to  original  not  extended  to   substitutional  legatees^ 
590,  591 

CONTINGENT  GIFT, 

when  it  carries  income,  158 — 160 
interest  on,  162 

CONTINGENT  POWER, 
execution  of,  217 

CONTINGENT  EEMAINDEES.     See  Vesting. 
to  children,  283 
effect  of  Act  of  1877,  i6.,  284 
not  destroyed  by  rule  in  Shelley^s  Case,  376 
trustees  to  preserve,  what  estate  they  take,  387,  388,  390,  391 

estate  is  vested,  492  * 

contingency  refeiTed  to  determination  of  prior  limitations,  498,  499 
to  arise  on  marriage  when  vested,  500,  501 
contingency  running  through  series  of  limitations,  502 
whether  subject  to  rule  agamst  perpetuity,  520 
characteristics  of,  566,  567 
of  copyholds,  567 
of  equitable  estates,  ib. 
estate  pur  aiUre  vie,  568 
distinguished  from  executory  devise,  1 5. 

vested  estate  subject  to  term,  ib,,  569 

alternative  limitations,  569 

CONTINGENT  WILL,  13 

CONTRACT 
to  sell  land, 

when  it  adeems  specific  gift,  139,  140 

effect  on  devise  of  trust  estates,  203 

when  it  effects  conversion*  234,  235 

income  till  completion,  235,  236 
to  buy  land, 

effect  of,  237 
to  build  house,  ib, 

CONTRIBUTION, 

between  devisee  and  specific  legatee,  150 

devisees  subject  to  mortgages,  156,  157 
legacy  and  land  charged,  736 
legatees  where  assets  insufficient,  737,  738 
and  annuitants,  ib. 
and  residue,  739,  740 
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CONTBIBUTORY  MORTGAGE, 

not  within  power  to  invest  on  mortgage,  408 

CONVENT, 
gift  to,  107 

CONVERSION,  228—239.    See  Ademption. 

I.  What  effects,  228—230 

direction  to  consider  land  personalty,  228 
direction  to  divide,  «6. 
discretion  as  to  time,  ib, 
conversion  upon  recjuest,  229 
absolute  discretion  m  trustees,  i6. 
discretion  controlled  by  general  intention,  i6.,  230 

by  subsequent  limitation,  230 

II.  Whether  directed  for  all  pui-noses  of  the  will,  230 — 232 
money  to  be  laid  out  in  land,  230 

realty  sold  to  form  part  of  personalty,  ib,,  231 

gift  of  residue  of  proceeds  of  sale,  231 

whether  residuary  oequest  passes  proceeds  of  sale  of  realty,  ib, 

direction  to  convert  at  a  certain  tune  and  divide,  ib, 

absolute  direction  to  sell,  ib, 

sale  for  certain  purposes,  ib, 

mixed  fund  to  be  converted,  ib,,  232 

when  the  personalty  and  proceeds  of  sale  of  realty  are  treated 
as  separate  funds,  232 
m.  Who  entitled  to  property  converted  but  undisposed  of,  232, 233 

heir-at-law  and  next  of  kin  are  entitled,  ib. 

proceeds  of  sale  to  be  part  of  personal  estate,  233 

proceeds  of  sale  not  to  lapse,  ib, 

surplus  of  sale  to  be  personalty  and  given  to  executors,  ib. 

money  to  be  laid  out  m  laud  results  for  next  of  kin,  ib. 
rV.  How  the  heir  and  next  of  kin  take  property  directed  to  be 
converted,  233,  234 

where  the  object  of  the  conversion  wholly  fails,  233 

where  it  fails  partially,  2«j4 

at  what  period  failure  of  object  determined,  ib, 

personalty  to  be  laid  out  in  land  goes  to  next  of  kin  as  land,  ib. 

V.  By  events  extraneous  to  will,  234 — 239 

^ect  of  a  contract  for  sale,  234,  235 

notice  to  treat,  235 

option  to  purchase,  236 

redemption  money  for  rent-charge,  ib. 

right  to  intermediate  profits,  ib, 

right  to  interest  on  purchase-money,  ib, 

contract  to  purchase  realty,  237 

contract  to  build  a  house,  ib, 

sale  under  statutory  powers,  ib. 

conversion  by  trustee  in  bankruptcy,  ib, 

sale  under  a  decree,  ib,,  238 

sale  under  Partition  Acts,  ib, 

conversion  of  property  of  lunatic,  ib,,  239 

conversion  into  fee  simple  of  renewable  leaseholds,  239 

VI.  Trust  for,  how  it  should  be  exercised,  406,  407 
Vn.  Trust  for,  effect  as  regards  tenant  for  life,  480—482 
VIII.  Of  residue  given  in  succession, 

rules  as  to,  482 

intention  to  give  specific  enjoyment,  483 — 486 

CONVICT.    See  Felon. 
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COPYHOLDS, 

devise  of,  since  Wills  Act,  77 

effect  of  residuary  devise  on,  198 

freebench  in,  baired  by  general  devise,  199 

trust  estate  in,  201,  397 

devise  of  estate  tail  in,  369 

not  within  the  Statute  of  Uses,  389 

direction  to  sell,  effect  of,  395 

contingent  remainders  in,  567 

who  entitled  in  case  of  escheat,  699 

COEPOBATION, 

whether  it  can  take  by  devise,  106 
bonds,  whether  within  Mortmain  Act,  345 
devise  to,  and  individual,  358 

CORPSE, 

right  to  possession  of  testator*  s,  82 
post-mortem  examination,  ib, 

CORPUS  OR  INCOME, 

charge  of  annuity  on,  450^-452 

when  power  to  raise  money  out  of  rents  and  profits  gives  charge 
on  corpus,  727. 
See  Capital  and  Income  ;  Tenant  fob  Life  and  Remain- 

DE&MAN. 

COSTS, 

clause  enabling  trustee  to  charge,  89,  421 

solicitor  attesting  will  to  charge,  109 
against  married  woman  restrained  from  anticipation,  563 

COSTS  OF  ADMINISTRATION,  705—707 
payable  next  after  funeral  expenses,  705 
nave  priority  over  other  costs,  ib, 
testamentary  expenses  include  costs  of  action,  706 
executorship  expenses,  ib. 
funeral  and  other  expenses,  ib, 
debts  and  costs  of  proving  will,  ib, 
how  long  fund  should  be  kept,  ib, 
personal  estate  primarily  liable,  ib, 

additional  costs  of  administering  realty  payable  out  of  realty,  ib, 
what  included  in,  707 
mixed  residue  bears,  rateably,  f  6. 
liability  of  unappointed  funds,  ib, 
probate  and  estate  duty,  ib, 

COURT, 

ademption  by  order  of,  141 

conversion  by  order  of,  237,  238 

when  it  controls  discretion  of  trustees  as  to  maintenance,  415 

power  of,  to  charge  infant's  property  for  maintenanoe,  415,  416 

jurisdiction  of,  not  ousted,  422 

when  it  controls  discretionary  trust  for  benefit  of  legatee,  439 

COUSINS, 

meaning  of,  289 
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OVENANT, 

not  to  revoke  will,  14 

to  leave  property  by  will,  ih, 

voluntary,  to  leave  money  by  will  to  charity,  343,  344 

for  renewal  in  lease  under  power,  410 

in  leases,  duties  of  trustees  as  to,  f6.,  411 

to  leave  property,  how  performed,  671,  672 

to  settle,  property  preserved  from  lapse  not  within,  689 

CBANWOETH'S,  LORD,  ACT, 

effect  of,  in  allowing  maintenance,  164,  168,  413 

CEEDITOR, 

attesting  will,  28 

right  of,  to  be  paid  out  of  intestate's  estate  raises  no  election,  92 

legacy  to,  whewer  satisfaction  of  debt,  672 — 674 

bMuests  to,  whether  subject  to  lapse,  686,  687 

rights  of,  when  business  carried  on  by  executor,  719,  720 

CREMATION, 

whether  legal,  83 

CROPS, 

when  they  pass  with  land,  181,  182 
are  within  Mortmain  Act,  343 
right  of  tenant  for  life  to,  467,  468 

CROSS-REMAINDERS, 

when  the  class  to  take  under  is  ascertained,  293,  294 

repeated  operation  of,  583 

implication  of,  649 — 651.    See  Implication. 

CROWN, 

within  Locke  King's  Acts,  152 

right  of,  in  ca,se  of  escheat,  698 

is  entitled,  in  default  of  next  of  kin,  to  chattels,  699 

when  it  is  entitled  to  residue  jiot  attempted  to  be  disposed  of,  701. 

See  Escheat. 
debts,  priority  of,  707 — 710 

CUMULATIVE  AND  SUBSTITUTIONAL  LEGACIES,  134—138 
legacies  of  equal  amount  by  the  same  instrument,  134 
of  unequal  amount,  ib, 
hj  different  instruments,  ib,,  135 
when  the  mstruments  are  substitutional,  136 
or  mere  repetitions,  ib. 

evidence  that  the  legacies  were  meant  to  be  substitutional,  ib, 
legacies  given  from  same  motive,  137 
liability  of,  to  the  incidents  of  original  gift,  ib,,  138 

CURTESY, 

effect  of  separate  use  u^n,  557 

husband  of  devisee  entitled  to,  where  devise  saved  from  lapse  by 
sect.  33... 689 

CUSTOM, 

evidence  of,  admissible,  110,  111 
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CY  PBJ^S, 

in  case  of  gifts  to  charity,  333—338,  352.   See  Chabity. 

doctrine  of,  as  affecting  perpetuity,  532 — 534 

is  a  rule  of  construction,  532 

applies  to  execution  of  a  power  b^  will,  ib. 

the  parent  will  take  an  estate  tail  when  the  property  will  go  in 

the  course  marked  out,  ib, 
may  be  applied  to  some  of  a  class  and  to  part  of  the  property 

included  m  a  devise,  ib, 
applies  though  the  will  gives  joint  estates  tail  to  children,  ib, 
does  not  apply  where  the  property  would  not  go  in  the  course 

marked  out  by  the  testator,  ib. 
whether  it  applies  where  the  intention  is  to'  create  life  estates  for 

ever,  533 
does  not  apply  where  estates  in  fee  are  given  to  children,  ib. 

to  personalty  or  to  a  mixed  fund,  ib. 


•D. 

DEAD, 

condition  determining  estate  tail  as  if  tenant  in  tail  were,  551 

absolute  interest  as  if  donee  were,  552 

DEATH, 

when  will  speaks  from,  113 — 116,  126 

before  testator,  effect  on  substitutional  gifts,  586 

date  of  will,  effect  on  substitutional  gifts,  587 — 590 
gifts  over, 

on  death  without  heirs  of  body,  effect  on  devises  in  fee,  367 
without  heirs  after  fee,  565 
before  given  age,  573 — 575 
in  case  of  death,  575 — 577 
on  death  coupled  with  contingency,  577 — 5S1 
before  vesting,  605,  606 

payment.  606—609 
receipt,  609—611 
sale,  611 

execution  of  trusts,  ib. 
unmanied  and  without  issue,  612 — 615 
without  children,  616,  617 
without  leaving  issue,  617,  618 
without  having  a  child,  618 
without  issue.    See  Death  withotjt  Issue. 

DEATH  WITHOUT  ISSUE, 

influence  of  gift  over  upon,  upon  the  prior  estate, 
in  the  case  of  realty, 

effect  of,  on  prior  devise  in  feo»  367 

on  the  rule  in  Shelley's  Vase,  378,  382,  383 
on  prior  devise  for  life,  603,  604 
in  the  case  of  personalty, 

on  a  bequest  to  A.  for  life,  424 

to  A  for  life,  then  to  the  heir  of  his  body,  t6. 
to  A.  and  his  issue,  425,  426 
to  A.  for  life  and  then  to  his  issue,  426 
devise  of  reversion  on,  whether  vested,  499,  500 
provision  of  Conveyancing  Act  as  to,  577 

when  the  defeasibility  will  be  limited  within  a  certain  period, 
578—581.    See  Gifts  Over. 
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DEATH  WITHOUT  ISSU^^-contimied. 
construction  of  gift  over  on,  619 — 625 

at  what  time  the  failure  must  take  place  where  it  is  confined 

within  a  certain  time,  619 
where  the  devise  over  is  to  persons  then  living,  ijb. 
effect  of  sect.  29  of  Wills  Act  on,  ib, 
death  without  issue  male  is  within  the  Act,  620 
the  section  does  not  apply  to  heii*s  of  the  body,  ib, 
in  what  cases  the  referential  construction  of,  will  be  adopted,  in 
the  case  of  realty,  620—624 

where  the  f^t  over  is  in  default  of  such  issue, 
after  limitations  in  tail,  620 

to  children  in  fee,  ib. 
intention  that  children  were  to  take  in  tail,  ib, 
after  limitations  for  life,  621 

giving  first  son  a  life  interest  and 
other  sons  estates  tail,  ib. 
the  word  such  is  inaccurately  used,  ib. 
where  the  ^t  over  is  in  default  of  issue  merely, 
foUowmg  gifts  ill  fee  or  in  tail,  622 
to  some  of  the  issue,  623 
where  the  failure  of  issue  is  restricted  to  the 

ancestor's  death,  ib. 
after  a  power  to  appoint  to  issue,  ib. 
where  tne  limitations  to  issue  are  contingent,  ib. 
after  limitations    to   issue  without    words    of 
inheritance  before  the  Wills  Act,  ib. 
in  the  case  of  personalty,  624,  625 

aiter  gifts  to  children  absolutely,  624 
when  the  gifts  to  childi-en  are  contingent,  ib. 
construction  assisted  by  other  limitations,  625 
where  all  the  issue  are  provided  for,  ib. 
after  gift  to  parent  and  children  jointly,  ib. 
gifts  over  before  the  Wills  Act,  625 

DEBENTUEES,  DEBENTURE  STOCK, 

when  debentures  pass  as  debenture  stock,  121 

shares,  ib. 
whether  within  Mortmain  Act,  344 

DEBTOE, 

gift  to,  whether  subject  to  lapse,  639 

DEBTS, 

gift  in  satisfaction  of,  raises  election,  92 

of  a  third  person,  release  of,  may  raise  election,  97 

gift  of  particular,  is  specific,  128 

gift  of,  when  adeemed,  141 

owing  from  legatee,  right  to  retain,  145 — 147 

are  profits  of  year  when  paid,  162 

interest  on  legac^r  in  satisfaction  of,  166 

bequest  of,  meaning  of,  178,  179 

book,  ib. 

general  direction  to  pay,  executes  general  power,  216 

whether  it  executes  it  pro  tanto  only,  219 

direction  to  pay,   effect   of,   on  estates  of  trustees,  389.      See 

Trustees,  Estates  of. 
charge  of,  whether  it  gives  executors  a  power  of  sale,  401— 

405 
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DIEBTS— continued. 

inquiry  by  purchaser  as  to,  404 

payment  of,  authorised  by  power  of  advanoement,  419 

gift  to  pay  non-existing,  438 

effect  01  trust  to  pay,  where  otherwise  paid,  490,  636 

accumuhition  for  payment  of,  whether  void  for  perpetuity,  523 

excepted    from    Thellusson    Act, 
536 
devise  after  payment  of,  is  vested,  569 
gift  of,  to  debtor  may  lapse,  686 

satisfaction  of,  by  legacies,  672—674.    See  Satisfaction. 
priority  of, 

1.  Debts  due  to  Crown  by  record  or  specialty,  707 

what  is  a  Crown  debt,  i6. 
surety  paying  Crown  debt,  708 

2.  Debts  having  prioritj''  by  statute, 

preferential  debts  in  bankruptcy,  i6. 
officers  of  friendly  and  building  societies,  ib, 

savings  banks,  ib, 
regimental  debts,  ib, 
maintenance  of  pauper,  709 
effect  of  Bankruptcy  Act,  ib, 

3.  Begistered  judgments, 

.  effect  of  Judicature  Act,  s.  10,  ib, 
surety  who  nay 8  judgment,  ib. 
what  are  judgments,  ib, 

4.  Judgments  against  executors, 

must    be    signed    before    order    for    administration, 

710 
priority,  inter  «e,  ib, 
0.  Statutes  and  recognizances,  ib, 

6.  Debts  by  specialty  and  simple  contract, 

incumbents*  dilapidations,  ib, 
simple  contract  debt  to  Crown,  ib, 

7.  Money  of  wife  lent  to  husband,  711 

8.  Voluntaiy  bonds  and  covenants,  ib, 

effect  01  assignment  for  value,  ib, 

9.  Interest  on  debts,  not  carrying  interest,  ib, 
directions  for  payment  of,  718,  719 

what  debts  included,  718 

effect  as  regards  Statute  of  Limitations,  ib, 

what  charge  of  debts  includes,  ib, 

debts  due  at  a  particular  time,  ib, 

direction  to  pay  debts  of  another,  719 
partnership  debts, 

rights  of  creditor;)  against  deceased  partner,  719 
debts  incurred  by  executor, 

estate  not  liable  to  creditor,  719 

creditor  entitled  to  benefit  of  executors'  indemnity,  ib. 
foreign  creditors, 

foreign  creditor  claiming  here  subject  to  lex  fori ^  721 

foreign  assets  administered  according  to  lex  /(tri,  ib, 
order  of  assets  for  payment  of,  721 — 724.    See  Assets. 
charge    of,    how    created,     725 — 727.      See     Cua&qb     of 

Debts. 
legacy  in  satisfaction  of,  has  priority,  738 

DECIDE  QUESTIONS, 
power  of  trustees  to,  421 
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DECLAEATIONS  OF  TESTATOR.    See  Evidbnce. 

DECREE, 

sale  under,  effect  of,  upon  conversion,  237 

DEDUCTIONS, 

free  from,  effect  of  gift,  171 

DEED, 

when  it  may  take  effect  as  a  will,  11,  12.    See  Title  Deeds. 

DEFAULT  OF, 

such  issue,  devise  in,  is  remainder,  500 

devise  in,  persons  to  take  under  prior  limitations  when  it  is 
remainder,  568 

DEFAULT  OF  HEIES. 

devise  in,  to  collateral  heir,  366,  367 

DEFAULT  OF  ISSUE.     See  Death  without  Issue. 

DEFEASIBILITY, 

period  of,  when  restricted  in  gifts  over  upon  death  coupled  with 
contingency,  578 — 581.    See  Gifts  Over. 

DELEGATION 

of  testamentary  power,  14,  22 

DELUSION, 

effect  of,  on  testamentary  capacity,  15 

DEMONSTRATIVE  LEGACIES, 
what  are,  124 

gift  of  money  out  of  stock,  126 
charge  upon  a  particular  fund,  ib. 
gift  of  money  invested  in  a  particular  way,  127, 128 
direction  to  pay  out  of  a  pai'ticular  fund,  130 

DEPENDENT  RELATIVE  REVOCATION,  39-43,  657 

DEPARTMENT  OF  SCIENCE  AND  ART 
may  take  land  by  devise,  354 

DEPOSIT  WITH  FIRM, 

power  to,  effect  of  change  of  firm,  408,  409 

DESCENDANTS, 
meaning  of,  204 

DESCRIPTION, 

of  things,  110— 123 

what  evidence  admissible,  110 — 112 

terms  of  art,  foreign  words,  nicknames,  1 10 

evidence  of  custom.  111 

word  with  ordinary  meaning,  ib, 

devise  of  estate  by  name,  i6. 
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DESCEIPTION— conftnuetZ. 
of  things — continued. 

devise  of  estate  of  or  at  A.,  HI 

patent  ambiguity,  sjrmbols,  ib, 

when  original  "will  may  be  looked  at,  ib. 

property  exactly  answering  description  alone  passes,  112 

117 
reference  to  occupation,  1 12 

to  title  oy  which  lands  derived,  ib, 

to  county,  113 
lands  at  or  near  A.,  ib. 
property  in  a  street,  ib. 

held  under  lease,  ib. 
how  far  will  speaks  from  death,  ib.,  114 
exception  from  devise,  114,  115 
use  of  present  tense,  115 
use  of  *'  now,"  ib.,  116 
effect  of  republication,  116 
part  inaccurate,  117 — 119 
mconsistency,  117 
name  followed  by  occupation,  ib. 

locality,  ib.f  118 
devise  of  freehold  farm,  118 
leading  words  of,  what  are,  ib.,  119 
nothing  to  answer,  119 
specific  bequests,  ib. 
right  of  selection  by  legatee,  119,  120 
^ift  of  what  legatee  selects,  120 
increase  of  value  passes  unless  excluded,  ib. 
cases  of  inaccurate  specific  gifts,  120,  121 
thing  sold  before  date  of  will,  122 
thing  never  belon^n^  to  testator,  ib, 
thing  sold  where  similar  thing  has  been  bought,  ib. 
gift  of  thing  intended  to  be  purchased,  123 
of  persons,  240 — 247 

person  to  take  under  may  depend  on  future  act,  67 

what  evidence  admissible  to  explain,  240 

person  fully  answering  description,  ib. 

by  Christian  name  or  initials,  ib. 

persons  unknown  to  testator,  241 

nicknames,  ib. 

patent  ambiguity,  ib. 

blanks  not  supplied,  ib. 

inaccurate  description,  242 

name  accurate,  description  inaccurate,  ib. 

name  inaccurate,  description  accurate,  ib, 

misdescription  of  charity,  ib, 

equivocation,  243 — 245 

equivocation  on  face  of  will,  244 

explained  by  wiU,  ib, 
nephews,  whom  it  includes,  245 

some  one  to  answer  name,  some  one  description,  i'6.,  246 
A.,  second  son  of  B.,  where  A.  first  son,  246 
elaborate  description  prevails,  247 
description  supplying  motive,  ib. 
gifts  to  persons  filung  a  character,  247 — 258 
gift  to  charitable  society  insufficiently  described,  334 

DESTRUCTION 

of  win  or  part  of  will,  47,  48 
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DEVISABLE. 

what  is,  76—83 
copyholds,  77 
land  liable  to  escheat,  ib. 

estate  pur  aivtre  vie  to  a  man  and  his  heirs,  ib, ,  78 
possibility  of  reverter,  78 
contingency,  tft. 
title  by  possession,  ib, 
right  to  sue  in  testator's  name,  ib, 
proi)erty  held  in  joint  tenancy  is  not,  ib, 
trusts,  81 ,  82 

DEVISE 

of  land  is  specific,  though  it  be  residuary,  129 

on  trust  for  sale  and  division  is  specific,  ibk 

carries  rents,  158 

by  general  words,  196 — 203.    See  Eesiduary  Devise. 
when  class  ascertained  in  case  of,  282 — 284 

DEVISEE, 

who  may  be,  106—109 
coi-porations,  106 
voluntary  association,  107 
aliens,  108 
felons,  ib, 
attesting  witnesses,  i6.,  109 

DEVOLUTION 

of  trusts  and  mortgage  estates,  81,  82,  201 — 203 
of  trust  for  sale,  307 

DEVOLVE, 

effect  of  word,  on  distribution  per  stirpes,  273 

DIE  WITHOUT,  &c.    See  Death  Without,  &c. 

DILAPIDATIONS, 

debt  of  incumbent  for,  priority  of,  710 

DIRECTION 

to  pay  debts,  exercises  power,  216 

to  convert,  what  amounts  to,  228 — 230 

to  pay  debts,  effect  of,  in  creating  a  charge  upon  realty,  725 — 727 

to  Duy  annuity,  444,  445 

DISCLAIMER 

of  onerous  legacy,  104,  105 

by  trustee,  effect  on  powers,  394 — 396 

DISCRETION 
of  trustees, 

to  convert,  when  controlled  by  context,  228 

to  apply  to  charity  and  other  purposes,  335,  336 

to  distribute  to  charity  not  mterfered  with,  339 

to  invest  in  land,  effect  on  gift  to  charity,  341 

to  build  or  apply  in  charity,  347 

to  select  charities,  348 

to  sell  as  affecting  partition,  400 
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DISCRETION— wnfiViMtt/. 
of  trustees, 

to  convert,  how  it  should  be  exercised,  407 

large,  as  to  investment,  408 

effect  of,,  as  to  maintenance  on  father*s  rights, 

how  far  Court  will  control,  416 

power  in  nature  of  a  trust,  417 

improper  exercise  of,  ib, 

effect  of  administration  action  on,  1 6. 
judgment  in  action  on,  ib. 

discretion  of  tenant  for  life,  418 

effect  of  payment  into  Court,  ib. 

gift  to  parent  for  self  and  children,  436 

parent  may  have  discretion,  436 — 438 

as  to  ip^intenance  when  controlled,  ib.,  437 

to  trustees  for  benefit  of  individuals,  439,  440 
to  apply  as  they  think  fit  is  void,  439 
for  Denefit  of  A.  may  give  absolute  interest,  ib. 
equivalent  to  power  to  advance,  ib, 
to  apply  money  for  benefit  of  A.  when  valid, 

440 
protected  life  interests,  440,  441 
income  for  benefit  of  a  class,  ib. 

Sower  to  select  members,  441 
uration  of  discretion,  ib. 
income  due  before  discretion  arises,  ib. 
does  not  give  interest  by  implication,  648 
to  apply  income,  effect  on  vesting,  {^09,  510 

DISPOSE  OF, 

gift  over,  of  what  legatee  does  not,  455,  565 

DISPOSING  POWER, 
what,  223 
may  give  absolute  interest,  428,  436 

DISPOSITION, 

by  testator  of  property  not  his  own,  91 — 101.    See  Election. 
power  of,  superadded  to  an  absolute  interest,  428,  429 

a  life  interest,  565,  566 
powers  of  management  and,  distinguished,  640 

DISPUTE  Wn.L, 

condition  not  to,  543 

DISSENTERS. 

position  of,  as  regards  charitable  gifts,  327 

DISTRESS, 

annuitant  has  right  of,  442 

DISTRIBUTION, 

per  cu])ita  and  -per  stirpes,  272 — 276 

gift  to  children  of  several  parents  goes  jter  aipita,  272 

several  and  their  issue,  ib. 

surviving  children  and  their  issue,  273 
direction  that  parents  and  children  be  classed  together,  f  6 
what  sufficient  for  distribution,  per  stirpes,  ib.,  274 
the  word  "respective"  has  a  distributive  force,  273 
force  of  the  word  **  devolve,"  ib. 
effect  of  a  direction  to  distribute  per  stirpes,  274 
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DISTRIBUTION—  continued, 
per  capita  and  wer  stirms, 

whether  the  distnbution  will  be  per  stirpes  throughout,  274 
gift  to  parents  for  life  and  then  to  their  ohildren,  t6.,  275 
substitutional  gifts,  276 
how  the  stirpes  are  to  be  ascertained,  ib, 
descendants  take  per  capita^  294 
relations  take  per  capita^  295 

gift  to  families  of  A.  and  B.  goes  to  children  of  A«  and  B. 
per  capita^  299 
when  gift  over  limited  to  time  of,  578 — 581 

DISTRIBUTION,  WORDS  OF, 
superadded  in  case  of  realty, 

in  devise  to  A.  and  the  heirs  of  his  body,  370 
A.  and  his  issue,  371 
A.  for  life,  remainder  to  his  heirs,  378 
A.  for  life,  remainder  to  his  issue,  ;382 
superadded  in  case  of  personalty, 

bequest  to  A.  for  life,  remainder  to  his  heirs,  425 

DISTRIBUTIONS,  STATUTE  OF, 
effect  of  a  referoTice  to,  306 

whether  it  regulates  the  proportions  as  well  as  the  persons,  307 
what  are  advances  imder,  677 

DISTRICT  FUND, 

bonds  charging,  not  within  Mortmain  Act,  345 

DIVESTING,  570,  571.    See  Gifts  Ovee. 

DIVIDE, 

direction  to,  does  not  convert,  228 

does  not  give  power  of  sale,  393 

DIVIDENDS, 

when  capital,  when  income,  162 

apportionment  of,  between  specific  and  residuary  le^tee,  163 

between  tenant  for  life  and  remainderman,  478 
what,  tenant  for  life  entitled  to,  ?6.,  479 

DIVISION, 

gift  over  on  death  before  division  of  estate,  610 

DIVORCE, 

effect  of,  on  gift  to  wife,  250 

on  gift  to  A.  if  unmarried,  252 

on  gift  to  wife  so  long  as  unmarried,  ih, 

on  tenancy  by  entireties,  365 

DOMESTIC  ANIMALS, 

gifts  for  benefit  of,  are  charitable,  325 

when  not  void  for  remoteness,  521 

DOMESTIC  SERVANTS, 
meaning  of,  248 

DOMICn.E, 

will  of  personalty  governed  by,  4 
rules  for  ascertaining,  5 — 10 
of  origin,  5 

T.W.  8   E 
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"DOMICILE— continued. 
of  children,  5,  6 
of  lunatic,  6 
of  married  woman,  ib, 
of  soldier,  6,  7 
of  choice,  7 — 10 
when  it  governs  legitimacy  of  children,  260,  261 

DOWER. 

what  is  an  intention  to  dispose  of  land  free  from,  before  the  Wills 

Act,  98—100 
legacy  in  lieu  of,  what  it  includes,  99 
right  of  widow  when  barred, 

by  provision  made  by  settlement,  695 

provision  in  lieu  of  aower,  t6.,  696 

provision  for  infant  wife,  696 

effect  of  Dower  Act,  ib, 

provision  by  will  in  lieu  of  dower,  tfc.,  697 
legacy  in  satisfaction  of,  has  priority,  738 

DOWNWARDS, 

gift  to  children  from  A.,  includes  A.,  270 

DUPLICATE  WELL, 

effect  of  destruction  of,  48,  49 

DURATION, 

of  power  of  sale,  399,  400 
of  trust  for  sale,  400 
of  discretionary  trust,  441 
of  annuities,  446 — 449 

DUTY,  170—172.    See  Legacy  Duty. 


E. 

BASEMENT, 

what  words  wiU  pass  an,  190 
right  of  way  and  light,  ib, 

EDIFICATION, 

gift  for  purpose  of,  330 

EDUCATION, 

of  children,  directions  as  to,  89 
gift  for  advancement  of,  324 — 326 
annuity  for  maintenance  and,  449 

EFFECTS, 

meaning  of,  180,  194 

EJUSDEM  GENERIS, 
doctrine  of,  204—208 

ELDER  AND  YOUNGER, 
meaning  of,  254 — 258 
prima  facie  refers  to  birth,  254 
may  mean  only  child,  ib. 
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ELDER  AND  YO\TSGlSR-<^tinued. 
eldest  son  of  his  father,  254 
at  what  time  the  class  is  to  be  ascertained,  255 
in  what  cases  elder  son  means  son  taking  the  estate,  256 — 258 
younger  children  may  mean  children  not  provided  for,  256 
under  what  title  a  son  must  take  the  family  estate  in  order  to  be 

excluded,  ib.,  257 
where  elder  son  entitled  to  portion,  258 

ELDEST  SON, 

gift  to  A.  and  his,  366 

when  used  as  a  word  of  limitation,  373 

ELECTION,  91—105 

I.  Equitable  doctrine  of  election. 
A.  General  principles, 

when  it  arises,  91 

must  be  for  or  against  whole  instrument,  ib. 

may  be  confined  to  some  particular  gift,  ib.,  92 

property  may  be  contingent  or  reversionary,  92 

rights  ascertained  at  death,  ib, 

derivative  title  bound,  ib. 

what  property  applicable  to  compensate,  ib.,  93 

case  of  appointment  under  power,  93 

invalid  appointment  not  made  good,  ib,,  94 

appointment  with  invalid  restrictions,  94 

no  election  if  no  free  disposable  property,  ib, 

between  two  clauses  of  same  will,  ib,,  95 

disappointed  legatee  has  ri^ht  of  action,  95 

effect  of  death  before  election,  ib, 

compensation  apportioned,  ib, 

recovery  of  sums  i-eceived  before  election,  ib, 
£.  Election  arising  under  wills, 

testator  must  give  away  what  is  not  his  own,  96 

erroneous  belief,  ib, 

general  words  limited  to  testator's  own  property,  ib, 

where  testator  has  no  interest  in  property  given  away, 
ib.,  97 

where  testator  has  an  interest,  97,  98 

widow's  dower  and  free  bench,  98 — 100 

when  heir  put  to  election,  100 

foreign  heir,  101 
C.  How  election  made, 

right  to  full  information,  101 

election  by  conduct,  ib. 

on  behalf  of  infants,  ib,,  102 
lunatics,  102 

election  by  married  women,  102,  103 
n.  Election  to  confirm  invalid  deed. 

election  by  married  woman  to  confirm,  103 
m.  Election  by  express  direction. 

distinguished  from  equitable  election,  103,  104 

perfoimance  of  condition  by  married  women,  104 

lunatic,  104 
lY.  Election  between  onerous  and  beneficial  gifts. 

legatee  may  reject  one  of  several  separate  gifts,  104 

legatee  may  not  reject  part  of  residue,  ib, 

intention  that  legatee  to  take  all  or  none,  105 
See  Selection. 

8  E  2 
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EMBLEMENTS, 

when  devisee  takes,  184 

right  of  tenant  for  life  as  to,  467,  468 

employP:s. 

gifts  to,  248 

ENDOW 

a  cliarity,  gift  to,  348,  353 

**  ENJOYED," 

^t  of  house  as  enjoyed  by  A.,  190 

ENJOYMENT, 

specific,  by  tenant  for  life,  483—486.    See  Conversion. 
legatee  having  vested  interest  is  entitled  to,  at  twenty-one,  538, 
552 

ENLAEGE, 

gift  to,  charitable  institution,  347 

ENTAIL, 

effect  of  direction  to,  636 

ENTIRETIES, 

tenancy  by,  how  created,  364,  365 

**  ENHTLED," 

meaning  of,  in  clause  of  exclusion,  256 
gift  over  upon  death  before  becoming,  606 
meaning  of,  in  shifting  clauses,  626 

ENTRIES 

of  advances  in  testator's  ledger  when  binding  on  legatee,  682,  683 

ENUMERATION, 

of  particulars,  effect  of 

in  making  gift  specific,  130,  131 

in  restricting  large  words,  204 — 208 

in  giving  tenant  for  life  si)ecific  enjoyment,  483 

EN  VENTRE, 

child,  266,  281.    See  Child  en  Ventre. 

EQUITY 

to  settlement,  not  out  of  property  held  by  entireties,  365 

EQUIVOCATION, 

when  it  arises,  243 — 245 

when  two  persons  equally  answer  same  description,  243 

when  part  applies  to  two  persons  and  the  rest  to  no  one,  xb, 

father  and  son  may  both  equally  answer  description,  214 

immaterial  that  wiU  on  the  face  discloses  an,  1 6. 

does  not  arise  between  two  antecedents  in  the  same  will,  t&. 

may  be  explained  bv  the  will  itself,  ih, 

whether  it  arises  between  nephews  proper  and  wife*8  nephews, 

245 
does  not  arise  where  part  of  a  description  applies  to  one  person, 

part  to  another,  i&.,  246 

ERASURES 

in  will,  33—36 
revoking  effect  of,  40 — 42 
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ESCHEAT, 

for  felony  abolished,  21,  108 

will  of  lands  liable  to,  77 

whether  it  reunites  freeholds  with  manor,  185 

who  entitled  in  case  of,  698 

effect  of  Intestates'  Estates  Act,  1884,  ib, 

ESTABLISH, 

gift  to,  a  charity,  348 

ESTATE, 

at  A.  and  of  A.,  what  passes  under  devise  of,  113 

when  it  will  pass  realty,  192,  193 

devise  of,  when  it  executed  a  general  power  over  realty,  213 

ESTATE  AND  POWER, 

distiDguished,  394,  428,  429 

ESTATE  DUTY 

on  jointure,  how  borne,  472 

ESTATE  FOR  LIFE.    See  Life  Estates. 

ESTATE  PUR  AUTRE  VIE, 

limited  in  tail,  whether  devisable,  77,  78 

whether  fee  passes  without  words  of  limitation,  307 

rule  in  i^heUey's  (Jase  applies  to,  375 

devise  to  A.  for  life  and  life  of  heir,  455 

during  lives  of  A.  and  B.,  455 — 457 

executory  gilt  over  of,  valid,  566 

contingent  remainder  in,  568 

descent  of,  699,  700 

ESTATE  TAIL, 

devise  to  several  and  heirs  of  their  bodies,  359 

heirs  used  as  equivalent  to  heir«  of  the  body,  366 

devise  to  several  and  their  heirs  successively,  t"6. 

effect  of  gift  over  in  default  of  heirs  to  a  collateral  heir,  t6.,  367 

effect  of  gift  over  in  default  of  issue  on  prior  devise  in  fee,  ih, 

words  of  limitation  proper  to  pass,  369 — 372 

devise  of  copyholds  to  A.  and  heirs  of  his  body,  369 

heirs  of  the  body  or  issue,  ih, 

heirs  male,  heirs  lawfully  begotten,  i6. 

effect  of  words  of  limitation  superadded,  ih, 

effect  of  words  of  distribution  superadded,  ih, 

'*  the  elder  son  to  be  preferred  to  the  younger,"  370 

the  heirs  of  the  body  must  be  the  heirs  of  the  ancestor,  ih, 

heirs  of  the  body  of  the  wife  and  heirs  on  the  body  of  the  wife 

begotten,  ife.,  371 
limiteition  to  heirs  of  body  of  persons  who  may  marry,  370 
devise  to  A.  or  the  heii-s  of  his  body,  371 
devise  to  a  man  or  his  heirs,  ih, 
when  heirs  equivalent  to  heirs  of  the  body,  ih, 
devise  to  A.  and  his  issue  passes  an  estate  tail,  ih, 
effect  of  words  of  distribution,  ih. 
devise  to  several  and  their  issue  and  their  heirs,  372 

by  the  operation  of  the  rule  in  WiltVa  Case,  ih.  See  Wild's  Case. 

devise  to  soi)s  in  succession  of  A. ,  ih, 

by  Uie  operation  of  the  rule  in  Shelley's  Case,  375 — 384.     See 
Shelley's  Case. 
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ESTATE  TAIL— continued, 

words  creating,  in  realty  give  absolute  interest  in  personalty,  424 
cannot  be  created  in  an  annuity,  444 
limitations  after,  not  void  for  perpetiiity,  522 
by  the  operation  of  the  cy  prh  doctrine,  532,  533 
condition  against  marriage  annexed  to,  void,  544 

barring,  551 
to  determine,  ih, 
gift  over  of  personalty  after,  565 

by  implication  from  gift  over  in  default  of  issue,  623,  642 
See  Tenant  in  Tail. 

ESTATES  OF  TRUSTEES,  385—392.     See  Trustees. 

ESTOPPEL, 

when  operates  against  tenant  for  life,  474 

ET  CETERA, 

what  it  passes,  204 

EVERY, 

effect  of  in  a  direct  gift,  358 

EVIDENCE, 

that  instrument  testamentary,  12,  13 

as  to  what  will  consists  of,  33 

as  to  date  of  alteration,  i6. 

how  far  admissible  where  words  are  obliterated,  35,  36,  41 

of  intention  to  revoke,  39,  46 

where  thei*e  are  two  testamentary  instruments,  44 

of  contents  of  lost  will,  49,  50 

of  trust  when  admitted,  67,  68 

of  secret  trust,  68,  69 

required  for  probate,  72,  73 

declaration  as  to  execution  not  admissible,  73 

that  clause  left  in  b^  mistake,  75 

not  admissible  to  raise  election,  96 

what  admissible  to  construe  will,  110 — 112 

where  testator  gives  what  he  has  not,  122 

to  show  that  legacies  are  cumulative,  134 

that  two  instruments  are  duplicates,  136 

of  meaning  of  description  of  persons,  240 

nicknames,  initials,  241 
patent  ambiguity,  ih, 
blanks,  ih, 
in  cases  of  equivocation,  243 — 245 

where  A.  answers  to  name  and  B.  to  description,  246 
of  intention  to  include  illegitimate  children,  259 
to  show  that  testator  was  aware  of  a  death,  262 
of  intention  to  benefit  certain  children,  271 
where  charitable  gift  implies  purchase  of  land,  349 
to  rebut  trust,  432 
to  rebut  satisfaction,  666 
to  rebut  ademption,  675 
as  to  amount  of  advances,  682 
that  advances  intended  to  be  a  gift,  683 
on  question  of  executor's  title  to  residue,  700 — 704 

EXCEPTION, 

of  property  out  of  devise,  what  it  includes,  114 
out  of  residue,  210,  211 
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EXCEPTION— crm/mM€rf. 

of  property  subject  to  power,  225 

out  of  devise  in  fee,  passes  fee,  368 
from  class  of  next  of  kin,  308,  311,  697 

EXCESS, 

directions  in,  of  power  rejected,  94 

EXCHANGE, 

before  date  of  will  of  thine  specifically  given,  effect  of,  122 
power  of,  whether  inserted  in  settlement,  640 

EXCLUSION, 

clauses  of,  256,  257 

of  heir,  effect  of,  233,  696 

from  being  next  of  kin,  308,  311,  697 

EXECUTION, 

of  testamentary  power,  2,  79,  80 

of  powers,  213 — 227.    See  GENEKix  Powbrs  ;  Speoial  Powbks. 

of  trusts,  gift  over  on  death  before,  611 

EXECUTORS, 

attesting  will,  28 

will  appointing,  entitled  to  probate,  70,  71 

appointed  by  foreign  will,  powers  of,  72 

special,  of  parts  of  property,  84 

delegation  of  power  to  appoint,  ib, 

married  woman  may  be  executrix,  ib. 

appointed  by  several  instruments,  85 

according  to  tenor,  ib.,  86 

interest  on  legacy  to,  166 

appointed  **  of  my  property  "  take  realty,  195 

appointment  of,  whether  it  executes  general  power,  217 

used  as  a  word  of  purchase,  316 — 319 

gift  to  A.  or  his,  does  not  go  to  next  of  kin,  316 

gift  to,  in  respect  of  office,  317 

what  is  an  acceptance  of  the  office,  ib. 

legacy  for  services,  ib. 

when  the  executor  is  entitled,  though  he  does  not  act,  ib.,  318 

gift  of  residue  to,  whether  beneficial  or  in  trust,  318,  319 

hind  vests  in,  385 

duration  of  annuity  to,  for  his  trouble,  449 

used  as  a  word  of  limitation  of  realty,  366 

of  personalty,  423 
when  they  take  fee  of  real  estate,  195,  386 

lapeed  legacy  goes  to,  316,  688 

they  take  beneficially,  423 
effect  of  (urectiou  to,  to  seU  lands,  394 

copyholds,  395 
acting  executors  mav  sell,  ib. 
whether  power  of  sale  survives,  395 — 397 
power  is  given  virtute  officii,  396 
executor  of  can  sell,  397 

Sower  of,  over  persooalty,  406,  407 
uties  under  trust  to  convert,  406,  407 
power  to  compromise,  407 
lease  by,  409 
power  to  carry  on  business,  412 
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EXECJJTOBB— continued. 

power  to  appropriate  legacies,  419 — 421 

wheu  they  have  implied  power  of  sale  over  real  estate,  401^-404 

land  directed  to  bo  sold  to  pay  debts,  401 

to  create  a  mixed  fund  for  division,  ib. 

direction  to  sell  and  divide  proceeds,  ib, 

effect  of  Lord  St.  Leonards*  Act,  ib.,  402 

devise  to  tnistees  where  debts  and  legacies  are  charged  on 
land,  402 

beneficial  devise  to  one  of  executors,  ib, 

similar  devise  to  person  not  executor,  i6.,  403 

charge  of  specific  debts  or  legacies,  403 

general  chai-ge  of  legacies,  ib, 
consent  of  those  who  renounce  not  required,  495 
whether  gift  to,  is  ^  ft  to  a  class,  691 
when  they  take  residue,  undisposed  of,  700 — 704 

effect  of  Lord  St.  Leonards*  Act,  700 

contrary  intention,  ib. 

Act  does  not  apply  where  residue  is  expressly  ^ven,  701 

where  there  is  no  next  of  kin,  ib, 

they  do  not  take  lapsed  or  void  legacies,  ib, 

nor  residue  given  on  trust,  ib, 

nor  when  they  are  treated  as  trustees,  702 

nor  where  there  is  an  intention  to  dispose  of  the  residue  not 
carried  out,  ib. 

legacy  to  a  sole  executor  makes  him  trustee,  ib, 

unless  the  le^^y  can  be  accounted  for  as  an  exception  out  of 
a  larger  ^t,  703 

equal  legacies  to  several  executors  make  them  trustees,  ib, 

effect  of  unequal  legacies,  ib, 

legacy  to  one  for  his  trouble  converts  all  into  trustees,  704 

executors  appointed  for  special  reasons  take  on  trust,  ib, 
right  to  pi-efer  creditors,  711,  712 
right  to  retain  their  own  debt,  712 — 717 
rights  as  regards  debts  incurred  for  estate,  719 
legacy  to,  has  no  priority,  738 

EXBOUTOESHIP  EXPENSES, 
meaning  of,  706 

EXECUTORY  DEVISE, 

how  the  class  to  take  under,  is  fixed,  284 
when  void  for  remoteness,  519 
distinguished  from  contingent  remainder,  566 — 569 
See  Gifts  Over,  Divestikg. 

EXECUTORY  TRUST,  635—641 

direction  to  secure  for  A.  and  his  family,  298 
for  A.  and  her  children,  how  executed,  356,  358 
whether  children  take  jointly  or  in  common,  363 
what  is  an,  635 

direction  to  purchase  lands  to  be  held  on  trusts  of  another  instru- 
ment is  not,  f  6. 
distinction  between  marriage  articles  and  wills,  636 
how  far  rule  in  SheHey^a  Ca9e.  applies  to,  ib', 
direction  to  settle  on  A.  and  the  heirs  of  his  body,  ib. 

A.  for  life,  remainder  to  his  heirs,  ib. 
effect  of  gift  over,  if  first  taker  dies  without  issue,  ib, 
direction  to  make  a  strict  entail,  637 

to  settle  property  to  go  with  a  title,  ib, 
effect  of  words  as  far  as  rules  of  law  permit,  ib. 
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EXECUTOEY  TBJJ&T— continued. 
direction  to  settle,  effect  of,  637 

settle  strictly,  638 
how  executed,  ?7>.,  639 
in  what  cases  tenant  for  life  will  be  unimpeachable  for  waste, 

639,  640 
settlement  to  separate  use  will  be  with  restraint  on  anticipation, 

640 
what  powers  will  be  inserted  in  execution  of,  li.,  641 

EXILE, 

will  of,  19,  21 

EXONERATION, 

of  specific  legacies,  147 — 149 

from  liabilities  created  by  the  testator,  148 

incident  to  the  thing,  ib, 
of  mort^ged  property,  149 — 157 

devise  of  land  **  subject  to  "  the  moi-tgage,  150 

Locke  King's  Act,  i6.,  151 

the  amending  Acts,  151,  152 

Ci*own  taking  in  default  of  next  of  kin  is  within  the  Act,  152 
heir  of  person  dying  after  1854,  not  entitled  to  exonera- 
tion, ib. 
copyholds  within  the  act,  ib, 
laud  on  trust  for  sale  not  within  the  Act,  t^. 
leaseholds  whether  within  Acts,  ib, 
apportionment  of  mortgage,  153 
mortgages  by  deposit  are  within  the  Act,  ib, 
general  charge  was  not,  ib. 
mortgage  to  secure  debt  of  firm,  ib. 
judgment  where  land  has  been  delivered  in  execution 

is,  ib. 
covenant  to  pay  annuity  with  charge  on  land,  ib, 
lien  on  lands  purchased  by  testator  is,  154 
effect  of  general  direction  to  pay  debts,  ib, 
dii'ectiou  to  pay  debts  out  of  personal  estate,  ib,^  155 
effect  of  charge  of  trade  debts,  155 

dii'ection  to  pay  mortgages  out  of  an  insufficient  fund,  156 
what  proportion  of  mortgage  mortgaged  lands  bear,  ib, 
mortgaged  land  devised  to  several,  ib.,  157 
collateral  mortgages,  157 
successive  mortgages,  ib. 

charge  as  between  land  given  by  deed  and  devised,  ib, 
effect  of  Act  on  marshalling,  157 
of  personalty  fi*om  payment  of  debts,  727 — 731 

gift  of  realty  and  personalty  on  trust  to  pay,  728 
of  mixed  fund,  ib. 

what  necessary  for,  ib. 

devise  on  condition  of  paying  debts,  729 

direction  to  exonerate,  ib. 

special  circumstances,  ib.,  730 

effect  if  fund  for  exoneration  insufficient,  731 

lapse  of  exonerated  personalty,  ib, 

covenant  to  pay  jointure,  ib, 

F. 
FAILURE, 

of  prior  gift  through  want  of  persons  to  take,  where  the  gift  over 
is  on  failure  of  those  persons  in  a  particular  way,  573,  574 
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of  prior  gift  by  lapse,  effect  on  invalid  gift  over,  obi,  565 
of  issue.    See  Death  without  Issue. 

FALSA  DEMONSTRATIO  NON  NOCET, 

application  of  the  maxim,  117 — 119,  242 — 245.  See  DESC&lPTlOir. 

FAMILY, 

meaning  of,  297—299 

in  devises,  297,  298 

direction  to  secure  to,  298 

in  bequests  means  children,  ih, 

whether  illegitimate  child  included,  ih, 

when  it  means  next  of  kin,  ih, 

may  include  husband  or  wife,  299 

power  to  appoint  to,  ih. 

when  gift  to,  will  be  void  for  uncertainty,  ih. 

gift  to  several  families  goes  per  capita^  ih. 

precatory  trust  for,  435 

FARM, 

will  pass  a  leasehold  as  well  as  a  freehold  part,  187 

FARMING  STOCK, 
meaning  of ,  181,  182 

FATHER.    See  Parent. 

when  entitled  to  be  recouped  sums  spent  in  maintenance,  413 — 415 

FEE  SIMPLE, 

what  words  will  pass,  366—369 

land  in  ancient  demesne,  366 

devise  to  A.  and  his  heirs,  ih. 

A.  and  his  lawful  heirs,  ?  ^. 
A.  and  his  executors,  ih. 

gavelkind  land,  ih. 

when  heirs  equal  to  heirs  of  body,  ih. 

gift  over  in  default  of  heirs  to  collateral  heir,  1 6.,  367 

gift  over  in  default  of  issue,  ih. 

reference  to  fee  as  entail,  ih. 

estate  pur  autre  i'i>,  ih. 

effect  of  Wills  Act,  368 

devise  of  rents  may  pass,  ih. 

what  passes  by  exception,  ih. 

estate  of  cestui  aue  trttsty  ih. 
by  the  operation   of  the  rule   in  Shelley* »  Caae,  375 — 384.   See 

Shelley's  Case. 
when  trustees  take,  386,  387.    See  Trustees. 
conditional,  how  created,  369,  444 
implication  of,  646 — 649.     See  lupuoATioir. 

FELO  DE  SE, 
wiU  of,  21 

FELON, 

wife  of,  feme  sole  for  testamentary  purposes,  19 
will  of,  whether  valid,  21 
gifts  to,  108 
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FIDUCIARY  RELATION, 

how  material  in  procuring  gift  by  will,  23 

FINES  FOR  RENEWAL, 

apportionment  of,  between  suooessive  interests,  475,  476 
belong  to  tenant  for  life,  477 

FIRST 

son,  gift  to  a,  whether  it  refers  to  order  of  birth,  253 
legacy  introduced  by  word,  has  no  priority,  738 

FIRST  AND  SECOND  COUSINS, 
meaning  of,  289 

FIRST  HEIRS  MALE, 

when  used  as  words  of  limitation,  381 

FIXTURES, 

tenants'  are  not  within  Mortmain  Act,  346 

as  between  tenant  for  life  and  remainderman,  468 

FOREIGN 
law, 

effect  of,  as  regards  execution  of  power,  2 

of  community  of  goods  on  testamentary  capacity,  5 

excluded  by  adoption  of  English  law,  37 
probate,  effect  of,  73 
will,  power  of  executors  under,  74 
heir,  when  put  to  election,  101 
bonds,  meaning  of,  1 79 
oharity, 

gift  to,  321 

gift  for  masses  in  a  colony,  328 

whether  Court  will  settle  scheme  for,  339 

trustees  abroad  for  charity,  ib, 

gift  to,  of  proceeds  of  sale  of  English  land,  350 
of  money,  ib, 
land,  gift  to  buy  not  subject  to  rule  against  remoteness,  520 

how  applied  in  the  administration  of  assets,  724 
assets,  administered  according  to  lexfori,  721 
currency,  gift  of  legacy  in,  737 

FOREIGNER 

may  adopt  English  law,  37 

may  be  subject  to  restraint  on  anticipation,  560 

FORFEITURE, 

abolition  of,  21,  108 

for  disputing  will,  543,  544 

FOUND, 

gift  to,  whether  it  implies  building,  348 

FRAUD, 

words  inserted  by,  omitted  from  probate,  24 

by  residuary  le^tee,  ib, 

probate  conclusive  as  to,  ?6.,  75 

gift  induced  by,  68,  69 

assumption  of  character  by,  247 

of  executor  in  assuming  office,  disentitles  him  to  legacy,  317 
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FREE-BENCH, 

what  is  an  intention  to. dispose  of  land  free  from,  98 — 100 
whether  barred  by  a  general  devise,  199 

"  FREEHOLD  LANDS," 
devise  of,  118,  187 
when  it  passes  leaseholds,  137 

FREEHOLDS, 

effect  of  residuary  devise  on,  196.     See  Residuaby  Devise. 

FREEMEN 

of  a  borough,  gifts  to  benefit,  331 

FRENCH  LAW, 

community  of  goods,  5 

FRIENDLY  SOCIETY, 

gift  to,  when  charitable,  323 

FRIENDS, 

gifts  to,  295,  299 

FROM 

A.  downwards  includes  A.,  270 

and  after,  effect  of,  upon  vesting,  496 

FUND, 

legacy  of  part  of,  whether  specific,  126 

severed,  interest  on,  158 

rules  as  to  income  of,  when  given  to  a  class,  160,  161 

bequeathed  to  purchase  annuity,  when  annuitant  is  entitled  to, 

444,  445 
where  annuity  is  secured  on,  annuitant  is  not  entitled  to  value  of 

annuity,  445,  446 

FUNDS, 

gift  of  money  in  the,  177 

FUNERAI.  EXPENSES, 

first  payable  out  of  assets,  705 

liability  of  executor,  tb. 

of  married  woman,  may  be  payable  by  her  estate,  ib. 

and  other  expenses,  what,  706 

FURNITURE, 

in  a  house,  gift  of,  when  adeemed,  142,  143 
what  passes  under,  179 

FUTURE  DEVISE, 

does  not  carry  inteimediate  rents,  158 

FUTURE  TME, 

trustee  for  sale  cannot  contract  to  sell  at,  399 

FUTURITY,  words  of, 

whether  necessary  to  include  future  illegitimate  children,  267 
effect  of,  in  excluding  children  already  bom,  269 
in  construing  devise  as  executory,  283 
in  ascei'taining  the  class  to  take,  286,  287 
in  ascertaining  the  class  of  next  of  kin,  312 
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G. 
GAP 

in  limitations,  effect  of,  500 

GAVELKIND  LANDS, 

devise  of,  to  the  heir  of  a  person,  300 
devise  of,  to  A.  and  his  eldest  heir,  366 

GENERAL  DEVISE,  196—203.     See  Residuary  Devise. 

GENERAL  LEGACY, 
what  is,  124—129 
interest  on,  164 — 169.     See  Interest. 

GENERAL  POWERS, 
execution  of,  213— 220 

before  the  WiUs  Act,  213,  214 
effect  of  general  devise,  213 

residuary  bequest,  t6.,  214 
vested  in  married  woman,  214 
after  the  Wills  Act,  215—220 

effect  of  sect.  27  of  the  Wills  Act,  215 

what  is  general  power  within  the  sect.,  ib, 

what  is  contrary  intention  within  the  sect.,  216 

effect  of  direction  to  pay  debts,  ib. 

where  power  is  created  after  will,  217 

how  far  appointment  takes  fund  from  donees  in  default 

of  appomtment,  218,  219 
administration  of  appointed  fund,  219 
power  of  revocation  and  new  appointment,  220 
how  affected  by  rule  against  perpetuity,  530,  531 

GIFT, 

testamentary,  must  be  by  will,  11 

GIFTS  OVER, 

in  default  of  heirs  to  collateral  heir,  effect  of,  on  prior  devise  in 

fee,  366,  367 
in  default  of  issue.    See  Death  WrrnouT  Issue. 
effect  of,  in  cutting  down  absolute  interest,  454,  455 
of  annuity,  after  death  of  survivor,  457 
on  death  under  twenty-one,  effect  on  vesting,  497 
in  default  of  such  issue  is  vested,  500 
on  marriage  or  bankruptcy,  500,  501 
on  death  after  gift  till  marriage,  ib. 
effect  of,  on  vesting  of  personalty,  511,  512 

effect  of,  upon  gift  to  children  who  survive  their  parents,  515,  516 
of  propertj'  given  to  charity,  519 
effect  of,  where  condition  is  impossible,  541 
whether  necessary  to  make  condition  subsequent  effectual,  543 
effect  of,  upon  doctrine  of  conditions  in  terraremy  546 
effect  of,  after  absolute  gift,  549—552.    See  Condition. 

on  bankruptcy  or  alienation,  552 — 556.    See  Condition. 
what  cannot  be  the  subject  of,  564 — 566 

remainder  in  chattels,  564 

consumable  articles,  ib. 

absolute  interests  cannot  be  given  in  succession,  565 

effect  of  lapse,  ib. 

of  so  much  as  legatee  does  not  dispose  of,  ib. 

of  what  remains  after  payment  of  legatee's  debts,  ib. 

after  life  interest  with  power  of  disposition,  ib. 

of  estate  7>z(r  autre  ?^e,  to  man  and  his  heirs,  566 
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GIFTS  OYER-;-cmitinued, 

take  effect  if  the  events  happen  though  gift  over  is  void,  or  donees 
over  may  be  unable  to  ta&e,  570 
to  survivors,  do  not  divest  prior  gift  if  no  survivors,  i6. 
of  shares  of  parents  to  children,  do  not  divest  prior  gift  if  no 

children,  ib, 
in  certain  events  of  a  life  interest,  destroy  prior  interest  in 
fee  only  so  far,  571 
construction  of, 

in  different  events  to  different  persons,  where  both  events 

happen,  ib. 
if  A.  dies  in  testator's  lifetime,  where  both  die  at  once,  ib. 
when  the  events  which  happen  include  the  events  upon  which 
the  gift  over  is  limited  to  take  effect,  571,  572 
in  default  of  appointment, 

when  donee  of  power  predeceases,  572,  573 
when  power  void,  573 
on  contingency  not  well  expressed,  ib. 
in  the  event  of  a  le^tee  dymg  under  twenty-one,  573 

where  the  gift  is  to  a  class,  574 
upon  death,  treated  as  a  contingent  event,  575 — 577 
in  case  of  death  of  A.,  575 
at  the  death  of  A.,  ib, 
after  a  life  interest,  576 

whei^  the  gift  is  to  executors  for  their  trouble,  ib. 
whether  the  same  rules  apj)ly  to  realty,  ib.,  577 
upon  death  coupled  with  a  contingency,  577 — 581 

effect  of  Conveyancing  Act  on  gift  over  on  death  without 

issue,  577 
upon  death  without  issue,  not  confined  to  death  before  the 

testator,  ib. 
whether  the  ^t  is  immediate  or  future,  ib. 
intention  to  limit  the  period  of  defeasibility,  578 
gift  over  to  survivors,  tb. 

where  donees  over  take  through  trust  which  determines,  ib, 
where  all  dispositions  refer  to  time  of  distribution,  579 
legatee  to  have  control  at  a  certain  time,  ib. 
ulterior  gifts  over  only  to  take  effect  within  a  given  time,  ih, 
^fts  over  in  several  events,  one  of  which  must  happen,  580 
intention  to  give  indefeasible  interests,  ib. 
gift  at  twenty-one,  with  gift  over  on  death  without  issue,  ib. 
of  share  legatee  would  have  taken,  581 
ultimate  gift  over  restricted  by  prior  gifts,  ib. 
upon  marriage  without  consent  restricted  to  twenty-one,  ib, 
of  accrued  shares,  581 — 583.    See  Accruer. 
substitutional,  584 — 593.    See  Substitution. 
to  survivors,  594—604.    See  Survivors. 
upon  death  before  vesting,  605,  606.    See  Yestikg. 

payment,  606—609.    See  Payment. 
receipt,  609 — 611.    See  Beceipt. 
sale  completed,  611 
execution  of  trusts  of  wOl,  ib. 
unmarried  and  without  issue,  612 — 615.    See  Un- 
married. 
without  children,  616 

leaving  or  having  issue,  617,  618 

issue,  619 — 625.  See  Death  without  Issue. 

GOODWILL, 

bequest  of,  182 
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GEANDCHILDREN, 

not  included  in  gifts  to  children,  268,  269 
will  not  include  great  grandchildren,  290 

GEAVE, 

gift  to  repair,  329,  330 

GROUND  RENTS, 
pass  reversion,  187 

GROWING  CROPS.    See  Crops. 

GUARDIAN, 

will  appointing,  whether  entitled  to  probate,  70 

testamentary  under  12  Car.  11.  c.  24... 86 — 88 

infant  cannot  appoint,  86 

can  give  receipt,  ib, 

of  illegitimate  children,  87 

by  what  words  appointed,  ib, 

imder  Guardianship  of  Infants  Act,  1886... 87,  88 

when  allowed  sums  spent  in^maintenance,  415 


II. 


HALF  BLOOD, 

admitted  as  next  of  kin,  305 


HAVING 

children,  construction  of  eift  over  upon  death  without,  618 
issue,  gift  over  upon  death  without,  before  the  Wijls  Act,  625 

HEIR, 

when  bound  by  probate,  74,.  75 
when  put  to  election,  100,  101 
takes  undisposed  of  realty  to  be  converted,  232,  233 
how  he  takes  converted  land,  233,  234 
miist  be  legitimate  by  English  law,  260 
acknowledgment  of  person  as,  301 
limitation  to  the,  of  the  tenant  for  life,  381 
next  or  first,  ib, 

where  the  heir  will  take  by  purchase,  ib, 
limitation  to  the  heir  for  life,  382 
devise  to  A.  for  life  and  life  of  his  heir,  420 
title  of,  to  accumulations  released  b^  statute,  539 
when  entitled  to  rents  under  operation  of  shifting  clause,  628 
gift  to,  after  A.'s  death  gives  A.  a  life  estate,  643,  644 
title  of,  to  realty  undisposed  of,  648 
dii-ections  excluding,  effect  of,  233,  696 
gift  to  A.  or  his,  whether  subject  to  lapse,  688 
resulting  trust  in  favour  of,  693.   See  Resulting  Trusts. 
who  entitled  in  default  of ,  698,  699 
how  he  takes  land  undisposed  of  for  chattel  interest,  700 
See  Heirs. 

HEIRLOOMS, 

restrictive  effect  of  gift  of  things  as,  208 
bequest  of  personalty  as,  630 — 632 
executory  trust  of  personalty  to  go  as,  637 
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HEIES, 

I.  Meaning  of»  aa  a  word  of  purohase,  300 — 305 

1.  as  regards  realty,  300 — 303 

devise  of  Borough  English  or  Qavelkind  lands,  300 

when  it  means  heir  apparent  or  presumptive,  ib,,  301 

co-heirs  take  as  joint  tenants,  301 

acknowledgment  of  a  person  as  heir,  ib, 

devise  to  heirs  of  a  particular  name,  I'b, 

whether  the  heir  male  must  trace  his  descent  through 

males,  ib.^  302 
€x  parte  mater nu,  ib, 
heirs  may  mean  heirs  of  the  body,  366,  367 

2.  bequests  of  personalty  to,  303 

prima  fade  means  heir  at  law,  303,  304 

bequest  to  A.  for  life,  then  to  his  heirs,  304 

when  it  means  next  of  kin,  ib. 

when  used  as  equivalent  to  executors,  ib, 

when  it  means  children,  7*6. 

when  used  to  denote  substitution,  ib, 

substitutional  bequests  to  heirs,  7&.,  305 

when  it  means  issue,  30q 

when  heirs  means  next  of  kin,   the  statute  fixes  the 

proportions  as  well  as  the  persons,  ib, 
bequest  to  heirs  or  next  of  km,  ib, 
precatory  trust  for,  435 

3.  when  the  class  is  to  be  ascertained,  310 — 313.   See  Class. 

II.  used  as  a  word  of  limitation,  366,  367 

1.  in  the  case  of  realty,  366,  367.    See  Fee  Simple. 

when  the  ancestor  takes  a  life  interest,  375 — 382 
See  Shelley's  Case,  rule  in. 

2.  be(]uests  of  personalty,  423,  424 

gift  to  A.  and  his  heirs,  423 

for  life,  then  to  his  heirs,  424 
of  annuity  to  A.  and  his  heirs,  444 ' 

HEIRS  LAWFULLY  BEGOTTEN, 

devise  to  A.  and  his,  creates  a  tail,  369,  see  366 

HEIRS  MALE, 

devise  to,  301,  302 

devise  to  A.  and  his,  creates  a  tail,  369 

HEIRS  OF  THE  BODY, 

1.  meaning  of,  when  used  as  a  word  of  purchase,  301 — 303 
heirs  of  the  body  of  a  particular  name,  301 
rule  in  MaudeviUe's  Case,  302,  303 
when  hell's  of  the  hodj  means  children,  303 
bequest  of  personaltj*  to,  305 
n.  when  used  as  a  word  of  limitation,  369 — 371,  375 — 381 

1.  in  the  cose  of  realty.    See  Estate  Tail. 

when  explained  by  the  testator  to  mean  children,  380 

2.  in  the  ctise  of  personalty,  424 

gift  to  A.  and  the  heira  of  his  body,  ib, 
gift  to  A.  for  life,  remainder  to  heirs  of  his  body,  ib, 
intention  to  create  a  succession  of  estates,  425 
words  of  distribution  superadded,  ib, 
where  realty  and  personalty  are  given  together,  ib, 
gift  of  annuity  to  A.  and  the  heirs  of  his  body,  gives  A. 
fee  simple  conditional,  444 
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HEIES  OF  THE  BODY— continued, 

11.  When  used  as  a  word  of  limitation — continued. 
2.  In  the  case  of  personalty — continued. 

gift  over  in  default  of,  when  they  import  an  indefinite 
failure,  620,  625 

HEREDITAMENTS, 
meaning  of,  185,  186 

HEREIN,  HEREBY, 

whether  limiteil  to  will  or  codicil,  in  which  the  word  occurs,  130, 
138,  171 

HOSPITAI.ITY, 

gift  for,  not  charitable,  321 

HOTCHPOT  CLAUSES, 

inserted  under  executory  trust,  64 1 
consti-uction  and  efPect  of,  678 — 683 

gift  by  will  not  advance  in  lifetime,  679 

effect  of  woixls  *'  advance  or  pay,'*  ib. 

what  are  advances,  lA.,  680 

direction  to  make  up  income,  680 

statute-baired  debt*j,  when  brought  in,  ib. 

when  hotchpot  clause  at  an  end,  ib. 

construction  of  special  clauses,  681 

settled  sum  to  be  part  of  share,  ib. 

several  funds  and  one  hotchpot  clause,  /ft.,  682 

directions  as  to  how  advances  asceitained,  682 

recitals,  entries  in  books,  ib. 

evidence  of  intention  to  give,  683 

what  interest  allowed  on  advances,  ib. 
not  implied  in  apix)intments  under  powers,  683,  684 

what  excludes  appointee  from  unappointed  fund,  ib. 

HOUSE, 

gift  of  things  in,  142,  143,  181,  207 

or  messuage,  meaning  of,  188 

contract  to  build,  effect  of,  237 

materials  of,  when  blown  down,  belong  to  tenant  for  life,  460 

HOUSPniOLD, 

pi  ft  of  household  goods,  180 
household  servants,  who  are,  248 

HUSBAND, 

assent  of,  to  wife's  will,  19 
gift  to,  249,  250 
and  wife,  gifts  to,  250,  251 
when  included  in  family,  299 
will  not  take  as  next  of  kin  by  statute,  306 
and  wife  when  tenants  by  entireties,  364,  365 
when  estate  tail  vests  in,  370,  371 
condition  as  to  separation  of,  543 
effect  of  separate  use  on  rights  of,  557,  558 

intention  to  benefit,  how  earned  out  where  trust  is  executoiy, 
638,  639 


IF  ALIVE, 

meaning  of,  516 

T.W.  *  8    F 
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IGNORANCE 

of  condition  no  excuse,  542 

ILLEGITIMATE  CHILDREN,  259-208 
guardians  of,  87 

not  includecl  under  children,  259 
when  law  of  domicile  o(  parent  applies,  260 
in  what  cases  they  may  take,  261 — 265 
when  there  is  no  possibility  of  legitimate  children,  261 
what  is  sufficient  evidence   of  intention  to  include   illegitimate 

children,  261—205 
legitimate  and  illegitimate  children  can  take  together  imder  the 

same  description,  265,  266 
description  with  reference  to  paternitj',  266 
child  en  vfiiti'c  at  date  of  will,  ih, 
futui-e  illegitimate  children  can  take,  267 
whether  express  words  of  f utuiity  are  necessary,  ib. 
reference  to  fact  of  paternity,  ib, 

illegitimate  children  bom  after  testator's  death  cannot  take,  268 
when  included  in  relations,  296 
when  included  in  family,  298 

IMMOVABLES, 

will  of,  by  what  law  governed,  1 

IMPEACHl^IENT  OF  WASTE,  458—466.    See  Waste. 

when  tenant  for  life  without,  under  executory  trust,  639,  640 

IMPLICATION,  642—653 

class  to  take  b}',  from  power,  how  fixed,  285,  286 
of  survivorship  between  annuitants,  457 
of  estates  tail,  642,  643 

by  gift  over  in  default  of  issue  after  prior  devise  indefinitely 

for  life  or  in  fee,  042 
where  the  failure  of  issue  might  constructively  be  limited,  ib. 
gift  over  in  default  of  issue  of  person  taking  nothing  under 

the  will,  i7». 
an  estate  is  implied  in  remainder,  ib. 

as  between  father  and  son  an  estate  tail  is  implied  in  the 
father,  643 
of  life  estates  in  the  case  of  realty,  643,  644 

devise  to  heir-at-law  after  death  of  A.  gives  A.  a  life  estate,  643 
devise  to  stranger  at  death  of  A.  raises  no  implication,  ib, 
devisee  over  must  be  heir  at  the  time  of  the  devise,  ib. 
devise  at  death  of  A.  to  one  of  several  co-heiresses,  ib, 

io  heir  and  others,  ib, 
whether  express  devise  to  A.  bars  implication,  ib,,  644 
distributive  construction  of  gift  at  death  of  A.,  644 
mere  posti)onement  of  vesting  raises  no  implication,  ib, 
effect  of  a  residuary  devise,  ib. 
of  life  interests  in  i>eri<onalty,  644,  64-i 

gift  of  personaltv  to  next  of  kin  at  death  of  A.,  644 
life  interest  implied  in  mairiage  settlement,  (>45 
intention  to  give  life  interest,  ib, 
■  effect  of  residunrv  bequest,  ib, 
gift  if  A.  dies  under  twenty -one  to  B.  raises  no  implication,  i6.  ^ 
of  absolute  interest-*,  040 — 049 

devise  to  A.  till  twenty-one,  and  if  he  dies  under  twenty-one, 

over,  040 
gift  to  trustees  in  trust  for  A.  till  twenty-one,  f7>. 
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IMPLICATION— co«<tn«<»rf. 

of  absolute  interests — continued, 

general  intention  that  devisee  was  to  take  absolutely,  646 
gift  to  A.  till  twenty-one  for  himself  and  another,  ib. 

A.  absolutely,  and  if  he  dies  without  childi-en,  over,  647 
A.  for  life,  and  if  he  dies  without  children,  over,  ib, 
intention  to  benefit  children,  ib.,  648 
A.  to  dispose  of  at  his  death  among  a  class,  648 
of  interest  under  power  where  power  not  exercised,  ib.,  649 
bare  power  to  appoint  to  A.,  648 
discretion  to  trustees,  ib, 
life  interest  with  power,  ib. 
power  to  select,  ib. 
effect  of  gift  over  in  default  of  objects,  649 

of  appointment,  ib. 
of  cross-remeiinders,  649—  651 

devise  to  several  in  tail,  followed  by  gift  in  default  of  such 

issue  in  tail,  649 
immaterial  whether  the  gift  is  limited  as  a  remainder  or 

reversion,  ib. 
gift  over  in  default  of  issue  living  at  ancestor's  deaths,  ib. 
whether    cross-remainders   limited    in    certain  events,    bar 

implication,  ib. 
cross-remainders  implied  between  pei-sons  taking  different 

interests,  650 
tenants  for  life,  ib. 
families  where  the  limi- 
tations are  for  life,  with  remainders  to  children,  I'h. 
not  implied  so  as  to  divest  vested  interests,  ib. 
whether  cross-limitations  implied  where  contingent  interests 

are  given  over  if  all  legatees  die  before  vesting,  651 
where  cross-remainders  apply  to  accruer  clause,  ib. 
by  recital,  651 — 653 

that  a  person  is  entitled  under  another  instrument,  651 
of  a  supposed  gift  bv  the  will,  652 
erroneous  reference  by  codicil,  ib. 
gift  in  addition  to  a  supposed  gift,  ib,,  653 
recital  will  not  cut  down  a  prior  gift,  653 
of  hotchpot  clauses,  683,  684 

IMPOSSIBLE 

condition,  effect  of,  493 

IMPROVE, 

gift  to  improve  charitable  institution,  347 
trust  to,  not  within  Thellusson  Act,  535 

IMPBOVEMENTS, 

power  to  make,  410,  411 
by  tenant  for  life,  468,  469 

INACCURATE  DESCRIPTION,  117—122,  242,  243,  245—247,  334. 
See  Description,  Mistake. 

IN  ADDITION, 

whether  gift,  is  liable  to  restriction  of  prior  gift,  1^7.  138 
gifts,  to  prior  supposed  gift,  651 — 653 
See  Additions. 

IN  CASE   OF  DEATH, 

gift  over,  575—577.    See  Gifts  Over. 

3  F  2 
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INCLUSION, 

of  particular  things  in  a  residue,  effect  of,  205 

INCOME, 

present  devise  carries,  158 

specific  bequest  carries,  /ft. 

future  devise  does  not,  Ih, 

severed  fund  canies,  ih.,  159 

appointed  fund,  159 

future  residuaiy  devise,  ih. 

devise  of  realty  and  personalty,  160 

fund^ven  to  class,  /?/.,  161 

what  is,  of  specific  ^ft,  161,  162 

apportionment  of  162,  163 

given  for  maintenance  vests  as  it  accrues,  164 

intermediate  of  land  agieed  to  be  sold,  236 

class  to  take,  when  ascertained,  281 

joint  tenancy  severed  in  each  instalment  due,  362 

gift  of,  may  pass  corpus,  368,  447 

accumulations  of  past,  when  applicable  for  maintenance,  416 

indefinite  gift  of,  may  carr\^  corpus,  427,  428 

gift  of,  to  A.  during  minority  of  B.,  450 

or  corpus  when  annuity  charged  on,  450 — 152 

gift  of  intermediate,  effect  on  vesting,  509,  510 

title  to,  between  shifting  and  birth  of  issue,  628 

direction  to  make  up,  to  certain  amoimt.  680. 

See  Capital  and  Income,  Eents,   Profits,  Tenant  for 
Life  and  Remainderman. 

INCOME  TAX, 

gift  free  from,  172 

INCONSISTENCY, 

in  testamentaiy  instruments,  43 
in  description, *  1 1 7,  242—247.     See  Description. 
gift  of  same  propei-ty  with  and  without  words  of  limitation,  368 
of  two  inconsistent  gifts,  the  later  prevails,  658 
exception  where  testator  uses  printed  form,  ih. 
devise  of  same  property  to  two  persons  in  fee,  659 
devise  of  same  property  with  and  without  words  of  limitation,  ih. 
gift  of  whole  e.state  and  residue,  ih. 
gift  of  residue  and  remainder,  ih. 

gift  of  all  followed  by  gifts  of  part  of  testator's  property,  ih. 
argument  in  favour  of  revocation  is  stronger  as  between  will  and 
codicil,  660. 
See  Revocation,  654— 658 ;  Changing  Words,  661 ;  Supply- 
ing Words,  662,  663 

INCORPORATION, 

of  documents  in  will,  63 — 68 

rule  as  to,  63,  64 

document  not  in  existence,  64,  66,  67 

document  written  between  date  of  will  and  codicil,  64 

memorandum  on  back  of  will,  ih, 

referring  to  contents  of  will,  65 
reference  to  will,  ih. 

by  date,  66 
effect  of  incorporated  paper,  ih. 
whether  it  requires  to  be  proved,  73,  74 
of  entries  subsequent  to  will,  682,  683 
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INCREASE 

in  value  of  specific  bequest  passes  with  it,  120 

rents  and  profits  given  to  charity,  337,  338 

INCUMBRANCES, 

interest  on,  payable  by  tenant  for  life,  470,  471 
rights  of  tenant  for  life  redeeming  or  paying  off,  471 
purchase  of,  by  tenant  for  life,  473 

INDEFINITE  FAILURE  OF  ISSUE, 

what  imports,  625.     See  Death  without  Issue. 

INDEMNITY, 

construction  of  indemnity  clause,  421 
right  of  executor  to,  719 — 721 

INDIVIDUALS, 

gift  to,  com[)osing  voluntary  society,  107 
gift  to  individual  and  remote  class  void,  527 

INFANT, 

domicile  of,  5,  6 

cannot  make  will,  16 

soldier  or  seaman  over  fourteen  may  make  a  will,  54 

cannot  appoint  guardians,  86 

legacy  to,  guardian  may  give  receipt  for,  ih, 

election  on  behalf  of,  101,  102 

interest  on  legacy  to,  when  payable,  166 — 168 

conversion  of  land  of,  238 

severance  of  joint  tenancy  by,  361 

consent  by,  to  exercise  of  power  of  sale,  399 

maintenance  of,  4 1 2 — 416.    See  Maintenance. 

charge  of  estate  of,  for  maintenance,  415,  416 

INHERITANCE, 

trustees  of,  take  the  fee,  386 

IN  LIEU, 

gift,  subject  to  conditions  of  original  gift,  137,  138 

INSOLVENCY, 

meaning  of,  554,  bhb 

INSTRUCTIONS 

for  will,  when  efifective,  13,  56 

INSURE, 

power  to,  411 

when  tenant  for  life  bound  to ,  466,  467 

''  INTENT,  TO  THE," 
creates  trust,  431 

INTENTION  OF  TESTATOR.    6'ee  Evidence. 

INTEREST, 

change  of  testator's,  143 — 145,  654 

when  it  passes  with  capital,  158 — 161.    See  Rents  and  Profits, 
Income. 
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INTEREST— fo;i<tn  ued. 
on  legacies.  164 — 170 

effect  of  Conveyancing  Act,  164 

Lord  Ci'anwortli's  Act,  ib. 

legacy  charged  on  land,  i6. 

pay^le  out  of  proceeds  of  sale,  ib, 
where  no  time  of  payment  is  fixed,  runs  from  the  end  of  a  year,  165 

where  executors  have  power  to  accelerate  or  delay  payment,  ib. 

on  legacy  payable  out  of  assets  when  received,  ib. 

on  legacv  charged  upon  personalty,  and  a  reversion  in  realty, 
ih.,  166 

on  legac}'  charged  on  a  fund  wholly  reversionary,  166 

on  legacy  to  infant  executor,  ib. 

when  the  testator  is  in  loco  pdrmtiSf  ib. 

when  the  legatee  is  an  infant  and  maintenance  is  given,  ib. 

on  legacy  in  satisfaction  of  a  debt,  ib. 
when  a  time  of  payment  is  fixed,  runs  from  then,  167 

right  of  personal  representatives,  ib. 

when  the  legatee  is  an  infant  and  the  testator  is   in   loat 
pure  lit  is  y  ib. 

provision  for  maintenance  during  part  of  minority,  168 

when  there  is  a  ^iieral  intention  to  provide  maintenance,  ib. 

future  gift  of  principal  and  interest,  ib. 

when  the  legacv  is  given  over  upon  a  contingency,  ib. 
effect  of  Conveyancing  Act,  1881,  on  accumulations  where  legacy 

given  over,  ib.,  169 
rate  of  interest,  169,  489 
on  portions,  ib. 

arreai-s  for  six  years  may  be  recovered,  ib. 
on  arrears  of  annuities,  170 

on  purch£u»e-money  of  land  agreed  to  be  sold,  237 
on  mortgage  as  between  tenant  for  life  and  remaindeimau,  470, 

471 
effect  of  gift  of  inteimediate,  on  vesting,  a  charge,  503 

personalty,  509 
on  advances,  what  allowed,  683 

when  Ciown  charged  with,  as  against  next  of  kin,  699 
on  debt«,  i)riority  of,  711 

INTEREST  IX  LAND 

within  Mortmain  Act,  what  is,  341 — 346 

INTERFERENCE 

with  management,  condition  against,'  544 

INTERLINEATIONS, 

rules  asto,  33—36,  40,  41 

INTERMEDIATE  RENTS.    See  Rents. 

AV  TERROREM. 

conditions,  what  are,  546 

INTESTACY, 

effect  of  reference  to,  310 — 312 

gift  over  upon,  550,  551 

who  entitled  in  case  of,  694 — 700 

IN  THE  SAME  M;ANNER, 

gifts  given,  as  ])rior  gifts,  632,  633 
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INVENTORY, 

tenant  for  life  must  sign,  477 

INVEST,  INVESTED, 

whether  gift  of  sum  invested  in  particular  way  is  specific,  127, 

128 
trust  to,  may  give  power  of  sale,  393 
direction  to  invest  in  purchase  of  annuity,  effect  of,  148 

INVESTMENT, 
power  of, 

effect  of  Ti-ustee  Act,  407 

in  such  securities  as  tiiistees  think  fit,  408 

on  mort^g^,  does  not  authorise  contributory  mortgage,  ih, 

in  securities,  ib, 

in  real  securities,  ib, 

what  is  a  public  company,  ib. 

change  of  partnership,  ib, 

with  consent,  what  recjuired,  409 

IRELAND, 

cases  in,  as  to  separate  use  to  arise  on  contingency,  18 

gifts  for  masses  m,  329 

not  subject  to  Mortmain  Act,  351 

descent  of  estate 7>//r  untre  vie  in,  699 

IRISH  PROBATE,  73 

IRVINOITES, 

gifts  for  benefit  of,  327 

ISSUE, 

I.  Used  as  woixi  of  purchase — 

means  legitimate  issue,  259 

^ts  to  parents  and  issue,  272,  273 

mcludes  all  descendants,  290 

intention  to  keep  estates  in  a  sinp^le  line,  ib, 

in  what  case  it  means  children,  j7>.,  291 

of  issue  means  issue  of  children,  ^291 

issue  of  a  marriage,  ib. 

lawfully  begotten,  292 

effect  of  reference  to  such  child,  ib, 

gift  over,  on  death  without  child,  ib, 

issue  in  different  gifts,  7*/;. 

issue  and  child  used  interchangeably,  293 

when  the  class  is  to  bo  ascei-tained — 
when  the  gift  is  substitutional,  ib, 
when  the  gift  is  in  remainder,  ib. 
in  the  case  of  cross-remainders,  ib, 

application  of  rule  in  MamhnlU'''s  Casey  302 
II.  Used  as  a  word  of  limitation — 

in  the  case  of  realty, 

devise  to  A.  and  his  issue,  371 

effect  of  words  of  distribution  superadded,  fb, 

rule  in  WihCs  Ca^e  applies  to  a  devise  to  several  and  their 

issue  and  their  heirs  as  tenants  in  common,  372 
debase  to  the  issue  of  a  tenant  for  life,  382 — 384.      See 
Shelley's  Case,  rule  in. 

in  the  cjise  of  peraonalty, 

gift  to  A.  and  his  iasue,  425 

effect  of  gift  over  in  default  of  issue,  426 


808  INDEX. 

ISSUE— cmtinued. 

II.  Used  as  a  word  of  limitation,  &c. — coiitiuaed, 

where  realty  and  personalty  are  given  together,  426 
intention  not  to  use  it  as  a  woixl  of  limitation,  ?6. 
^t  to  A.  for  life,  remainder  to  his  issue,  ib. 
issue  to  take  successivelj-,  427 

III.  Gifts  over  upon  death  immanried  and  without,  613 — 615 

without  leaving  or  having,  617,  618 
without,  619—625 


J. 

JESUITS, 

gifts  in  favour  of,  328 

JEWS, 

position  of,  as  regards  charitable  gifts,  327 

JOINT  AND  SUCCESSIVE  INTERESTS,  355—358 

JOINT  TENANCY, 

property  held  in,  not  devisable,  78 
co-heirs  take  in,  301 

JOINT  TENANCY  AND  TENANCY  IN  COMMON,  358—364 
what  creates  joint  tenancy,  358,  359 

devise  to  person  and  coqxjnition,  358 
whether  interests  must  vest  at  same  time,  ib. 
devise  to  two  in  tail  who  may  maiTj%  359 
appointment  to  object  and  non-object  of  power,  ib, 
joint  life  estates,  several  inheritances,  359,  360 

devise  to  several  in  tail  who  cannot  marry,  359 

and  heirs  of  their  i-espective  bodies,  ib. 
and  tlieir  re«i)ective  heii's.  360 
bequest  to  several  and  their  respective  cxecutore,  ib. 
devise  to  several  and  the  sui'vivor  and  his  heirs,  ib. 
sevei-ance  of  joint  tenancy,  360 — 362 
destruction  of  unity  of  estate,  360 
severance  by  disposition,  ib.,  361 

covenant  to  settle,  361 
mortgage,  ib. 
lease,  ib. 

petition  or  summons  for  payment,  ib. 
maniage,  ib. 
agi-eement,  362 
what  creates  tenancy  in  common,  362—364 
Court  leans  to  tenancy  in  common,  362 
**lo  be  divided,"  "equally,"  *' between,"  **i-espectiTely,"  ib. 
share,  participate,  ib. 
pft  to  a  clafjs  at  twenty-one,  363 
mcidents  inconsistent  with  joint  tenancy,  ib. 
gift  over  on  death  without  issue  to  member  of  the  class,  xK 
power  to  appoint  in  tenancy  in  common,  ib. 
executory  trust,  ib. 
direction  to  secure,  364 

issue  substituted  for  parents  take  jointly,  ib. 
imless  there  are  words  of  severance  applicable  to  issue,  i6. 
as  regards  issue  substituted  joint  tenancy  is  severed,  ib. 

JOINTURE, 

when  fi-ee  from  estate  duty,  171 
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JOINTURE— CO?/ ///^  ni'd, 
ineaiiing  of,  190 
estate  duty  on,  how  borno,  472 
whether  avoided  by  shifting  clause,  628 
settleirient  giving,  may  bar  dower,  695 
covenant  to  pay,  leaves  i-oalty  liable,  731 

JOINT  WILLS, 

whether  valid,  14 

JUDGMENTS, 

prionty  of,  709,  710 

JURISDICTION, 

of  Court,  clause  ousting,  422 

K. 

KIN,  NEXT  OF,  30o— 313 

KINGSDOWN'S,  LORD,  ACT,  2,  3 

KNOWLEDGE 

of  contents  of  will,  22,  23 

L. 

LAND, 

will  of,  when  entitled  to  probate,  71,  72 

devise  of,  to  indefinite  body,  107 

description  of,  in  devise,  112 — 120 

devise  of  estate  by  name  passes  proceeds  of  sale,  122,  18() 

legacies  connected  with,  when  specific,  129,  130 

See  DESCEiFnoy. 
devise  of,  is  sjiecific,  1 29 

on  trust  to  sell  and  divide,  ib. 

when  it  carries  rents,  158 — 160 

may  not  include  buildings,  186 

when  it  includes  leaseholds,  199,  200 

when  it  passes  a  mortgage,  201 

residue  «>f,  does  not  pass  hipsed  share,  209 

on  condition  of  paying  legacy  creates  charge,  733 
power  to  appoint,  execution  of,  227 
conversion  of,  by  directions  in  will,  228 — 230 
whether  residuaiy  bequest  carries  converted  land,  230 — 232 
lapse  of  share  of  converted  land,  232,  233 
how  heir  takes  converted  land,  233,  234 
conversion  of,  outside  the  will,  234—239 
devised  for  superstitious  use  goes  to  heir,  329 
interest  in,  given  to  charity,  341 — '346 
vests  in  legal  pereonal  representative,  385,  401 
when  executoi-s  could  sell,  401 — 404 
money  to  be  laid  out  in,  may  be  laid  out  in  building,  410 

LANDS  CLAUSES  ACT, 

land  taken  under,  subject  to  option  of  purchase,  191 
effect  of  sale  under,  on  conversion,  235 

LANDS  NOT  SETTLED, 
devise  of,  197 

LAND  TAX, 

on  land  in  mortmain,  gift  to  redeem,  352 

LAPSE, 

of  appointed  share, 
who  benefits,  131 
falls  into  residue,  208 
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lAPSE — rmitinued. 

residue  of  land  in  A.  does  not  cany  lapsed  share,  209 

residue  of  personalty  does,  ih.^  210 

of  share  of  residue.  211,  212 

of  land  convei-ted  into  money,  233 

of  money  converted  into  land,  ih. 

whether  a  gift  to  A.  or  his  executors  will  fail  by,  316,  688 

of  gift  to  charity,  333,  334 

effect  of,  on  gift  over  bad  in  itself,  551 

effect  of,  upon  gifts  over,  565 

doctrine  of,  (>85 

whether  codicil  gives  lapsed  legacy  to  executora  of  legatee,  ib. 

gifts  to  tenants  in  common  by  name,  i'6. 

applies  to  a  power  of  appointment  exercised  b^  will,  ih, 

whether  power  destroyed  by  death  of  one  of  objects  before  testator, 

686 
gift  to  debtor  of  debt  is  subject  to  lapse,  ib, 
whether  legacies  to  ci-editors  are  subject  to,  ?6.,  687 
declai'ation  against,  effect  of,  687 
interests  ai^ising  in  default  do  not  fail  by  death  of  donee  of 

power,  ib. 
nor  interests  in  remainder  by  death  of  tenant  for  life,  i'6.,  6^8 
settlement  of  share  of  absolute  owner,  688 
gift  to  A.  or  his  executors,  ib. 

charges  will  not  fail  by  death  of  devisee  chai-ged,  ib. 
effect  of  the  Wills  Act  upon,  i6.,  689 
effect  of  sect.  33  as  regards  estate  duty,  689 
doctrine  of,  in  cases  of  gifts  to  a  class,  ib.,  690 
person  incapable  of  taking  at  death  is  not  member  of  class,  ib. 
appointment  to  obj'ects  and  non-objects,  fV;. 
revocation  of  share  of  member  of  the  class  will  not  cause,  691 

given  to  individual,  ib. 
what  is  a  g^ft  to  a  class,  ib. 
gift  to  persons  *'  befoi-e  named,*'  ib. 
gift  to  the  five  daughters  of  A.,  ib. 

my  executors  herein  name<l,  ib. 
A.  and  childi-en  of  B.,  692 
diiection  to  include  A.  in  class,  ib. 

See  Resulting  Tkusts,  692,  693. 

LAPSED  LEGACIES, 

where  they  will  not  pass  under  residue,  210,  212 

LATENT  AMBIGUITY,  243,  245.     See  Equivocation. 

LAWFUL  HEIRS, 

devise  to  A.  and  his,  creates  fee,  366 

LEADING  WORDS, 

of  description,  what  are,  118,  119,  240—247 

LEASE, 

gift  of,  by  what  law  governed,  1 

whether  renewed  lease  i)a8ses,  143 
whether  after-acquired  reversion  passes,  ib.,  144 
by  joint  tenant  severs,  261 
l)ower  to  gi-ant, 

effect  of,  on  estate  of  ti-ustee,  391 

when  it  authorises  mortgage  by  demise,  405 

when  trustees  have,  409 
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JjEAS'E—cMitmued, 

power  to  grant — continued, 

executors  have,  409 

trustees  cannot  give  option  to  purchase  under,  ih. 

authorises  lease  of  several  properties  together,  ib. 

will  not  be  accelerated,  ib, 
effect  of  covenant  to  renew,  410 
power  to  renew,  411 
power  to  grant,  by  tenant  for  life,  472 

LEASEHOLDS, 

duties  of  trustees  as  to,  41u 

apportionment  on  sale  of,  between  tenant  for  life  and  remainder- 
man, 489 

LEASEHOLDS  FOR  LIVES 
pass  by  residuarj'  devise,  198 

LEASEHOLDS  FOR  YEARS, 

will  of,  governed  by  lex  Jon\  1,  520 

are  within  Locke  King's  Act,  152 

what  words  pass,  187,  193 

when  included  in  residuary  devise,  199,  200 

are  within  Mortmain  Act,  343 

tire  not  within  Statute  of  Uses,  389 

gift  by  foreign  wil  of,  subject  to  rule  against  pei'petuities,  520 

devise  for  life  with  remainders,  effect  of,  564 

LEASEHOLDS,  RENEWABLE, 

conversion  of,  into  fee  simple,  effect  of,  239 
power  of  trustees  to  renew,  411 
auties  of  tenant  for  life  as  to,  473 
apportionment  of  fines,  475,  476 

LEAVING  CHILDREN,  LEAVING  ISSUE, 

construction  of  gift  over  upon  death  without,  617,  618 
in  cases  before  tne  Wills  Act,  625 

LEGACIES, 

oblitei-ation  of,  40,  41 
specific,  general,  demonstrative,  124 — 133 
under  power,  when  specific,  129 
cumulative  and  substitutional,  134 — 138 
intention,  164 — 169.    See  Intkrest. 
w^hen  payable,  165 

for  life,  with  remainder,  ib, 
meaning  of  the  word, 

applies  primarily  to  personalty,  183 

when  it  refers  to  realty,  ih.,  184 

includes  annuities,  184 

whether  it  includes  residue,  ib, 
charge  of,  whether  executor  can  sell,  403 
to  bo  applied  for  benefit  of  le^tee,  438 
annuities  are,  within  3  &  4  Will.  IV.  c.  27,  s.  40... 4 53 
use  of  word  in  substitutional  gift,  589 
2)ecuniary,  order  of  application  of,  to  pay  debts,  723 
pa^^nent  of,  732—740 

payable  out  of  j)orsonaltv,  732 

legacy  in  Heu  of  revoked  share  of  residue,  ib. 

where  residuary  realty  charged,  ib. 


T 
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LEGACIES— cr/»/7"y/  «e//. 
payment  of — 

effect  of  doctrine  of  marshalling,  732 

chai'ge  on  a  particular  fiuid,  ih, 

what  creates  charge  on  land,  733 

devise  on  condition  of  i>aying  legacy,  ih, 

devise  of  I'osidue  creates  charge,  ih. 

charge  on  fund  subject  to  power,  734 

charge  on  land  may  exonerate  jwrsonalty,  ih. 

devise  subject  to  legacy  creates  no  ])er8onal  liability,  ih, 

whether  annuities  differ  from  legacies,  735 

when  annuities  charged  on  income,  ih. 

when  legacies  charged  on  specitic  devise,  ih.,  736 

rent-charge  has  priority  over  legacies  charged,  736 

charge  in  aid  of  jKjrsonalty,  which  becomes  insufficient,  ih. 

legacies  charged  on  land  required  for  debts,  i6. 

gift  of  legacy  in  foreijm  cun-ency,  737 

legacy  duty  is  general  legacy,  ih, 

annuities  abate  with  legacies,  ih. 

how  valued  for  purpose  of  abatement,  ?6.,  738 
and  legacies  charged  on  land,  priorities  of,  738 
priority  of,  iiiiiT  8(\ 

legacies  for  debts  or  dower  have  priority,  738 

payable  at  a  future  date  to  rank  with  others,  ih. 

in  the  first,  in  the  second  place,  &c.,  ih. 

legacies  given  on  supposition  that  estate  ample,  739 

out  of  residue,  ih. 
have  priority  over  residue,  ih. 

fund  to  answer  annuities  insufficient,  ih. 

direction  for  abatement,  740 

loss  of  assets  after  death,  ih. 

LEGACY  DUTY, 

what  is  a  gift  free  from,  170 — 172 

on  charitable  legacy  was  within  Mortmain  Act,  341 

whei*e  estate  insufficient  to  pay  legacies  in  full,  737 

LEGAL  ESTATE, 

devise  of  land  to  indefinite  body,  107 

whether  it  paeses  under  securities  for  money,  178 

money  on  security,  ih, 
in  trust  and  mortgage  estates,  when  it  passes  by  general  wortU, 

201—203 
whether  devise  to  a  college  carries,  352 
whether  devise  on  secret  trust  for  charity  carries,  354 
when  trustees  take,  385 — 389.    See  Trustees. 

LEGAL  OE  NEXT  OF  KIN, 
meaning  of,  305 

LEGAI.  PROCEEDINGS, 

condition  not  to  commence,  541 

LEGAL  REPRESENTATIVES,  313—316.    See  Representatives. 

LEGATEE, 

who  may  be.    See  Devisee. 

residuaiy,  when  takes  realty,  183,  184,  230—232 

LEGITIMACY, 

how  determined,  260,  261 
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LESSEE, 

meaning  of,  188 

LETTER, 

when  it  revokes  will,  46 

LEX  FORI 

governs  administration,  721 

LIABILITIES, 

right  of  legatee  to  exoneration  from,  147 — 149 

LIBELLOUS  PASSAGES 

may  be  omitted  from  probate,  24,  25 

LIBERAIJTY, 

gift  for  purposes  of,  not  charitable,  320 

LIEN 

of  vendor  within  Locke  King's  Act,  154 

LIFE  ESTATES, 

when  joint  with  several  inheritances,  359,  360 
in  annuities,  how  created,  446 — i48 
creation  of,  454,  455 

before  Wills  Act,  454 

successive  life  estates,  ih. 

gift  at  death  of  first  taker,  ib.^  o'oy  576 
of  what  remains,  455 
gift  to  several  for  their  lives.  455 — 457 

to  A.  and  B.  for  their  lives,  455 

to  A.  for  life  of  B.  apd  C,  456 

annuity  for  lives  of  A.  and  B.  equally,  ib. 

income  to  two,  for  definite  period,  ib, 

when  survivor  takes  whole  income,  457 
proviso  for  cesser  of,  458 
whether  enlarged  ci/  pres,  533 
in  consumable  property,  564 
implication  of  (see  Implication), 

as  regards  realtj',  643,  644 

as  regards  personalty,  644,  645 

LIGHT, 

right  of,  when  it  passes  by  devise,  190 

LIMITATIONS 

and  conditions  distinguished,  491,  492 
what  cannot  be  the  subject  of  successive,  564 — 566 
legal  remainders  and  executory  interests,  566 — 569 
in  remainder  and  subject  to  a  tenn,  568,  509 
ulterior  and  alternative  to  void  limitations,  525,  569 
when  contingency  runs  through  a  series  of,  502 

LIMITATIONS,  STATUTE  OF, 

effect  of,  as  regards  annuity,  152,  153 

when  it  runs  in  case  of  equitable  waste,  463,  464 

whether  tenant  for  life  can  set  up  against  remainderman,  474 
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LIMITATION— WOEDS  OF, 

what  are  to  pass  the  fee,  366 — 367 
devise  to  A.  and  his  heii's,  366 

A.  and  his  lawful  heirs,  t6. 
A.  and  his  executors,  ib. 
when  the  fee  will  pass  without,  368.     See  Fee  Simple. 
what  are,  to  pass  an  estate  tail,  369—372.     See  Estate  Tail. 
heirs  of  the  body,  issue,  369 
heirs  male,  ib. 
words  occasionally  used  as,  372 — 375 
(ihild,  son,  372,  373 
eldest  son,  373 

children,  373—375.     See  Wild's  Case,  mle  in. 
superadded, 

in  a  devise  to  sevei-al  and  their  issue,  372 

A.  and  the  heirs  of  his  body,  377,  378 
A.  for  life,  remainder  to  his  heirs,  379 
inconsistent  with  descent  pointed  out  by  first  words,  ib, 
when  the  limitation  is  to  the  heir  of  the  tenant  for  life,  381 

issue  of  the  tenant  for  life,  383 
in  bequests  of  jiersonal  estate,  423 — 427 
executoi-s,  423 

heirs  and  heirs  of  the  body,  424,  425 
issue,  425 — 427 
when  the  word  survivors  is  used  as,  594 

LINEAI.  HEIR  MALE, 

must  ti-ace  descent  through  males,  301,  302 

LIVE  AND  DEAD  STOCK, 
meaning  of,  182 

LIVING, 

when  it  passes  advowson,  186 
augmentation  of,  gifts  for,  352 

LOCALITY, 

reference  to,  in  descriptions,  113 
gift  of  things  in  a,  142,  143,  181,  207 
gift  for  benefit  of,  is  charitable,  330,  331 

LOCKE  KING'S  ACT,  149—157.    See  Exoneration  of  Mortgaged 
Property. 

LONDON, 

gift  to  hospitals  of,  construction  of,  191 

LONG  ANNUITIES, 
bequest  of,  127 

LOSS 

in  business,  whether  tenant  for  life  bears  478 
of  assets,  how  borne,  488,  740 
on  mortgage,  how  borne,  488 

LOST  WILL,  49,  50 

LUNATIC, 

domicile  of,  5 

election  on  behalf  of,  102 
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LUNATIC— ro//fiw«n/. 

sale  by  Court  of  lunatic's  property,  whether  effecting  ademption.,. 

141,  142 
effect  of  taking  lands  of,  under  Lands  Clauses  Act,  238 
money  of,  invested  in  land,  when  it  remains  i)ersonalty,  239 


M. 

MAINTENANCE, 

when  interest  allowed  for,  164 — 168 
powers  of,  412 — 416 

effect  of  Conveyancing  Act,  412,  413 

destination  of  income  not  applied,  413 

limited  to  minority,  iV^.,  437 

include  education,  ib. 

effect  of  imperative  direction  for,  i6.,  414 

rights  of  father,  414 

where  seveiul  funds  applicable,  415 

liability  of  trustee  acting  without  authority,  ib, 
when  allowed  conti'arv  to  will,  ib, 

charge  of  past  maintenance  on  infant's  property,  t6.,  416 
when  accumulations  applicable  for,  416 
gift  to  parent  for  maintenance,  437,  438 

if  maintenance  motive,  no  trust,  437 

if  subject  to  obligation  to  maintain,  ib. 

maintenance  allowed  to  adult,  ib. 

whether  parent  must  account,  ?'6.,  438 
annuity  for,  duration  of,  448,  449 
power  of,  effect  on  vesting,  509,  510 

tinist  for,  may  be  good,  though  capital  void  for  perpetuity,  524 
duration  of  power  of,  where  trust  to  accumulate,  536 
trust  for,  ci^ates  separate  use,  558 

MALE, 

nephew,  gift  to,  289 

heir,  whether  must  trace  descent  through  males,  301 ,  302 

line,  next  of  kin  in,  meaning  of,  308 

gift  over  on  death  without  issue,  effect  of  Wills  Act,  620 

MANAGEMENT, 

powers  of,  410,  411 

MANAGER, 

request  to  employ  a  pei*son  as,  89 

MANDEVILLE'S  CASE, 
rule  in,  302,  303 

MANOR, 

what  it  includes,  184 

MANSION-HOUSE, 

pulling  down,  is  waste,  460 

effect  of  pulling  down,  on  ornamental  timber,  461 

when  tenant  for  life  may  complete,  469 

MARINER,  51—59.    See  Seamen. 
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MARK. 

sufficient  siji^iiature  to  will,  25 

MARRIAGE, 

when  it  revokes  will,  37,  3«S 

of  sailor  or  seaman  does  not  revoke.  57 — 59 

severs  joint  tenancy,  361 

portion  may  be  paid  under  i)ower  of  advancement,  418,  419 

when  a  condition  precedent,  493 

with  consent,  when  precedent,  494 

when  satisfied,  ib.,  495 
estiite  to  aiise  upon,  of  tenant  for  life  when  vested,  500,  501 
^*ft  after  death,  when  it  takes  effect  on,  500 
f^ift  to  be  paid  upon,  is  contin^^ent,  507,  508 
gift  upon,  constiiied  as  gift  at  twenty-one  or  upon  marriage  under 

tw^enty-one,  508 
effect  of  gift  of  intennediate  income,  509 
conditions  in  restraint  of,  494,  544 — 546.     See  Condition. 
effect  of,  on  gift  over  on  alienation,  555 
gift  over  upon,  without  consent  limited  to  minority,  581 

death  before,  612—614 

MARRIED  WOMAX, 
domicile  of,  6 

will  of,  when  valid,  16—20 
probate  of  will  of,  70,  71 
c-an  act  as  executrix,  S4 
election  by,  98—100 
whe7i  will  of  did  not  raise  election,  100 
how  election  made,  102 
election  to  confirm  voidable  deed,  103 
conversion  of  land  of.  238 

power  vested  in,  when  executed  by  general  words,  214 
not  within  43  Geo.  III.  c.  108. ..353 
proi)erty  appointed  by,  is  subject  to  debts,  724 
See  Divorce,  Husband,  Wife. 

MARSHALLING,  740—744 

is  not  affected  by  Locke  King's  Act,  157 
in  what  cases  the  assets  wiU  be  marshalled,  740 
l>etween  legatees  with  and  without  charge  on  land,  ib, 
right  of  legatees  against  land  charged  with  debts ^.  »7>. 
between  legatee  and  devisee  of  mortgaged  lands,  ib. 

legatee  and  devisee  subject  to  lien  for  purchase-money,  ib, 

legatee  and  residuary  devisee,  742 
assets  not  marshalled  in  favour  of  charity,  /ft. 
what  amounts  to  a  direction  to  marshal,  743,  744 

MASSES, 

gifts  for,  328,  329 

MAXIMS, 

Dies  incirUis  couditiauvm  in  testamcuto  facit.  507 

Fafsu  dennntstratio  nan  norct  cum  dr  corjmre  canstaty  117 — 121 

Xemo  est  hrcs  riventis^  300 

Non  tfcri/ii  dcbnit  verba  in  fuhcun  denunistratiumm  fjvae  competunt 

in  iimitationcni  veram,  112 — 117 
Veritas  uoininia  tod  it  errnrem  demonstrationist  243 

MESSUAGE, 

or  house,  meaning  of,  188 
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METROPOLITAN  RAILWAY. 

surplus  land  stock  not  within  Mortmain  Aot,  344 

MINES, 

devise  of,  whether  carries  past  rents,  185 
.  power  to  sell  land  does  not  authorise  severance  of,  393 
rights  of  tenant  for  life  as  to,  464,  465 

MININO  SHARES,  179 

MINISTER, 

when  gift  to,  is  charitable,  332,  333 

MINORITY, 

gift  of  maintenance  during  part  of,  168 
gift  of  annuity  during,  449 
meaning  of,  510 

MISSIONARY  PURPOSES, 
gift  for,  is  void,  327 

MISTAKE, 

when  words  inserted  by,  omitted  from  probate,  24 
in  testator's  belief  will  not  raise  election,  96 
in  description  of  things,  effect  of,  117 — 119 
bequest  of  thing  sold  before  the  date  of  the  will,  122 

testator  never  possessed,  f  6. 
as  to  amount  of  debt,  179 
as  to  rights  does  not  execute  jiower,  222,  223 
in  description  of  persons,  242,  243 

charity,  243 
in  munber  of  children,  271,  272 

legacy  in  discharge  of  a  debt  which  does  not  exist,  438 
in  recital,  effect  of ,  651—653,  658 
in  testator's  belief,  will  not  cause  revocation  of  or  addition  to  a 

legacj',  658 
in  amount  of  advances  binds  legatee,  682 

MOIETY, 

meaning  of,  191 

MONASTIC  ORDERS, 
gifts  to,  328 

MONEY, 

when  gift  of,  is  specific,  128,  129 

what  it  includes,  173 — 177 

when  it  will  piss  the  i*esiduaiy  personalty,  174, 175 

ready  money,  175 

*'  due  and  owing  at  my  decease,"  what  it  includes,  176 

m  the  funds,  177 

securities  for,  ih. 

on  secm'ity,  whether  it  passes  the  legal  estate,  178 

to  be  laid  out  in  land,  who  takes,  230,  233 

MORTGAGE," 

vests  in  executor,  81 
legal  estate  in,  when  devisable,  81,  82 

when  it  passes,  178 

T.W.  8   G 


818  INDEX. 

MORTGAGE— rfY^i/?/  uetl. 
gift  of  is  specific,  128 
gift  of  when  adeemed,  141 
exoneration  of,  149—157.     See  Exoneration. 
successive  and  concurrent,  how  borne,  157 
beneficial  interest  in,  when  it  passes,  201 
mortgage  estates,  when  they  pass,  201 — 203 
gift  of,  to  charity,  343 
gift  to  pay  off  ctarity  mortgage,  347 
severs  joint  tenancy,  361 
when  authorized  by  power  of  sale,  393 
power  to,  404,  405 

may  be  made  under  leasing  power,  405 
what  words  give  power  to,  ih. 
power  of  executor  over  personalty,  406 
power  to  invest  in,  does  not  authorize  contributory,  408- 
power  to,  for  purposes  of  business,  412 
tenant  for  life  must  keep  down  interest  on,  470,  471 

right  of  to  redeem,  471 
aj)portionment  of  loss  on  insufficient,  488 
See  Incumbrances. 

MORTMAIN, 

gifts  in,  340—354.    See  Charity. 

MOTIVE, 

ecjual  legacies  given  from  same,  are  substitutional,  137 
description  supplying,  prevails,  247 
expressed  for  gift  to  executor,  318 
distinguished  from  trust,  431,  437 
gift  from  motive  based  ou  mistake,  438 

MOVEABLE  PROPEETY, 
what  is,  1 

MUSEUM, 

land  may  be  devised  for,  354 

MUTUAL  WILLS, 
validity  of,  14 

"MY,'» 

effect  of  word  in  making  legacy  specific,  126,  128 

excluding  property  subject  to  power,  224 


N. 
XAME, 

right  to  sue  in  testator's  name,  not  devisable,  78 
when  it  prevails  over  the  description,  243 — 245 
devise  to  heir  of  a  particular,  301 
gift  to  next  of  kin  of  a  particular,  308 
condition  of  taking  a  particular,  548  • 

gift  to  persons  before  named  may  mean  before  mentioned,  634 

hereinafter  named,  when  none  are  named,  ih, 

NAMELY, 

whether  it  restricts  large  words,  205 

XEABEST  OF  KIN,  307,  308.    See  Next  of  Kin. 
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NEAREST  RELATIONS,  295,  30S,  324.    See  Relations. 

NEPHEWS  AND  NIECES, 

whether  gift  to,  raises  equivocation  between  nephews  proper  and 

wife's  nephews,  245 
meaning:  of,  288 

means  children  of  brothers  and  sistera,  including  half-blood,  288 
great-nephew  called  a  nephew,  ib. 
in  what  cases  a  wife's  nephew  may  take,  ift.,  289 
in  what  cases  grandnephews  may  take,  289 
male  nephews,  gift  to,  ib. 

NET  SUM, 

gift  of,  whether  free  of  duty,  171 

NEXT  HEIR, 

when  it  is  a  word  of  limitation,  381 

NEXT  LEGAL  REPRESENTATIVES, 
meaning  of,  316 

NEXT  MALE  KIN, 
meaning  of,  308 

NEXT  OF  KIN, 
election  by, 

title  as,  to  an  intestate  may  raise  election,  92 

each  has  separate  right  of  election,  95 

of  man'ied  woman,  whose  will  becomes  inoperative  not  put  to 
election,  100 
exclusion  of  one  of,  when  effectual,  233,  697 
how  they  take  converted  money,  234 
means  legitimate  next  of  kin,  260 
bequests  to,  305 — 313 

meaning  of,  305 

legal  or  next  of  kin,  ib, 

half-blood  admitted,  ib. 

selective  power  to  appoint  to,  306 

ex  parte  inaterita^  ib. 

effect  of  reference  to  the  statute  or  intestacy,  ib. 

husband  or  wife  do  not  take  as  next  of  kin,  ib. 

when  widow  included,  ib. 

intention  to  leave  property  to  next  of  kin  not  carried  out,  ib. 

what  will  exclude  one  of  the  next  of  kin  from  the  class,  ib. 

whether  statute  fixes  proportions  as  well  as  persons,  307 

neai-est  of  kin  by  way  of  heirship,  ib. 

in  the  male  line,  ib..  308  ' 

nearest  of  a  class,  308 

of  a  particular  name,  ib. 

gifts  to,  exclusive  of  A.  who  is  sole  next  of  kin,  309 

meaning  explained  by  context,  ib. 

of  A.  as  if  she  had  died  unmanned,  ib. 

of  A.  as  if  she  had  died  without  ever  having  been  married, 
ib.,  310 

when  the  class  is  to  be  ascertained,  310 — 313.     See  Class. 

of  wife  as  if  she  had  died  intestate  and  unmarried,  312 

gift  to,  after  A.'s  death,  when  it  gives  A.  a  life  interest,  644, 
645 
title  to  accumulations  released  by  statute,  539 
direction  that  one  of  the  next  of  kin  is  to  take  no  share  when 
effectual,  233,  697 

3  G  2 
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NEXT  PRESENTATION, 

under  what  words  it  passes,  186 

NEXT  SURVIYING  SON, 
meaning  of,  254 

NICKNAMES, 

evidence  of  meaning  of,  admissible,  110,  241 

NIECES, 

meaning  of,  288,  289 

NOR, 

meaning  of  in  condition  precedent,  66 1 

NOT  EXCEEDING, 
gift  of  sum,  664 

NOTICE 

to  treat,  effect  of  upon  conversion,  235 

of  condition,  not  necessary  for  forfeiture,  542 

NOT  OTHERWISE  DISPOSED  OF, 
effect  of  words,  210 

NOW, 

whether  it  restricts  general  words  to  the  date  of  the  will,  115, 

179 
invested,  gift  of  a  sum,  whether  specific  or  demonstrative,  128 

NUMBER 

of  children,  mistake  in,  271 

NUNCUPATIVE  WILL, 
who  may  make,  55 

0. 
OBJECTS  OF  VIRTU, 
gift  of,  180 

OBLITERATION 

of  part  of  will,  effect  of,  33—36 
legacy,  40,41 

OCCUPATION, 

description  by,  112,  117 

device  of  use  and,  189 

reference  to,  when  it  passes  easement,  190 

OFFICE, 

gifts  in  respect  of,  to  executors,  317 

when  charitable,  332,  333 

Sower  when  attached  to,  or  personal,  396 
uration  of  annuity  in  respect  of,  449 

OFFSPRING. 

meaning  of,  294 

OMISSION 

of  words  from  probate,  24,  25 

See  Blanks,  Supplying  Words. 
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ONE 

of  a  class,  gift  to,  252 

ONEROUS  LEGACIES, 

when  they  may  be  rejected,  104,  105 

ON  THE  DEATH, 

effect  of,  upon  gift  on  failure  of  issue,  583,  584 

OPTION  OF  PURCHASE, 

effect  of,  on  specific  gift,  140 

devise,  ib, 
nature  of,  191 

effect  of,  us  I'egards  conversion,  236 
whether  executor  can  give  lessee,  409 

OR, 

when  changed  into  And, 

in  a  devise  to  A.  or  his  heirs,  371 

A.  or  the  heirs  of  his  body,  ib. 
in  a  gift  apparently  substitutional,  584,  585 
in  gifts  over,  615,  616 

if  A.  dies  under  age  or  without  issue  after  devise  in  fee,  615 

after  devise  for  life,  re- 
mainder in  tail,  i'&. 
g^  over  on  failure  of  issue  or  some  other  event,  ib, 
if  A.  dies  under  age  without  issue,  after  devise  in  tail,  ib, 
after  a  gift  to  be  vested  in  one  or  other  of  the  two  events,  ib, 
gift  over  upon  death  before  the  tenant  for  life  or  under  twenty- 
one,  ib, 
or  explained  by  the  context  to  mean  and,  ib, 
in  a  condition  precedent  to  vesting,  661 

ORDER  OF  ASSETS,  721—  724.  See  Assets, 

ORDER  OF  COURT, 

as  affecting  ademption,  141 

conversion,  237—239 

ORIGIN,  DOMICIL  OF, 
what  is,  5 
when  it  revives,  9 

ORIGINAL  Wn.L 

may  be  looked  at,  when.  111,  112 

ORNAMENTAL  TIMBER, 
what  is,  460,  461 

OTHERS, 

survivors  when  construed,  600 — 604.    See  SURVIVOKS. 
othera  will  not  be  read  siirvivors,  604 

OTHER  SONS, 

gift  to  second  and,  when  it  includes  a  first  son,  258 

OUTGOINGS, 

meaning  of,  188,  467 

how  borne  between  tenant  for  life  and  remainderman,  460,  467 
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OUTLAWRY, 
abolished,  21 


P. 
PAID. 

may  mean  vested,  505,  507 

PARENT  AND  CHILDREN, 

bequests  to  pai-ents  for  life  and  then  to  their  children,  274 — 276 
bequest  to,  .'J55 — 358 

prima  facie  gives  concun*ent  interests,  355 

gift  to  parent  in  trust  for  herself  and  children,  ih, 

woixis  of  distribution  applied  to  children  only,  356 
limitation  applied  to  children  only,  ih, 

settlement  directed  of  the  whole  fund,  ih, 

continuing  trust,  ih, 

gift  of  whole  to.  the  separate  use,  ih,^  357 

parent's  interest  only  to  the  separate  use,  357 

division  of  the  whole  at  a  particular  time,  ih, 

gift  over  of  the  whole,  if  no  children,  ih, 

children  contemplated  as  taking  the  whole,  ih, 

express  gif(to  afterbom  children,  ih,y  358 

pai*t  of  iiie  fund  payable  at  a  future  period,  358 

children  referred  to  as  heirs,  ih, 

effect  of  reference  to  other  gifts,  ih, 

executory'  trust,  ih, 
devises  to,  373 — 375.    See  Wild's  Case,  rule  in. 
when  parent  entitled  to  have  child  maintained,  413 — 415 
bequests  to  parent  in  trust  for,  435,  436 
when  legacy  to  child  may  be  paid  to  parent,  437 

PARENT  AND  ISSUE, 
bequests  to,  272,  273 

PARISH, 

gift  for  benefit  of,  330 

PARK, 

land  may  be  devised  for,  354 

PAROL 

evidence,  when  admissible.    See  Evidence. 
trust,  evidence  of,  when  admitted,  67 — 09 

l^ART, 

gift  of  sum  '*  part  of"  larger  sum,  133 

PARTICIPATE, 

creates  tenancy  in  common,  3G2 

PARTICULAR  RESIDUE, 
what  is,  209 

PARTICULARS, 

enumeration  of,  effect  of,  on  large  words,  204-^208 

specific  enjoyment,  483 

PARTITION 

authorized  by  power  of  sale  and  exchange,  393 
discretionary  power  of  sale,  effect  of  on,  400 


I 
i 
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PAETITION  ACTS, 

sale  under,  effect  of,  238 

PAETNEBSHIP 

profits,  when  income,  161,  162 
when  apportionable,  163 

Sroperty,  power  of  executor  over,  406 
ebts,  nghts  against  deceased  partner,  719 

PATENT  AMBIGUITY 

may  not  be  explained  by  evidence,  111,  241 

PATERNITY, 

description  of  illegitimate  child,  with  reference  to,  266,  267 

PATRIM9NY, 

meaning  of,  183 

PAYABLE, 

when  vested  means,  504,  505,  609 

effect  of  gift  ovSr  if  propertj'^  becomes  payable  to  another,  553 

PAYMENT     '  ^ 

of  legacies,  164 — 169  3 

of  annuities,  170 

into  court,*  effect  of,  on  di8cretionar^'  trust,  418 
death  before,  gift  over  upon,  606 — 609 
after  a  direct  gift, 

takes  effect  if  legatees  die  before  testator,  606 

die  before  time  of  payment  where 
one  is  fixed,  ih, 
refers  to  death  before  testator  where  no  time  of  payment 
named,  ih. 
after  a  life  interest, 

takes  effect  if  legatees  die  before  tenant  for  life,  where 
no  time  of  pajiiient  is  fixed,  ib, 
where  there  is  a  life  interest  and  time  of  payment, 

takes  effect  on  legatee  dj-ing  before  testator,  607 
when  gift  is  contingent  on  attaining  twenty-one,  ih. 
when  gift  is  vested  at  twenty-one  or  maniage,  608 
when  gift  is  vested  at  birth  to  be  paid  at  twenty-one,  ih. 
when  the  original  gift  is  contingent  on  surviving  the  tenant 
for  life,  609 

PECUNIARY  LEGACIES 
include  annuities,  184 
order  of  applictition,  to  pay  debts,  723 

PEERAGE, 

inducement  to  procui"e  void,  543 

PENCIL, 

alterations  of  will  in.  34 

PER    CAPITA     AND     PER    STIRPES,     272—276,      316.       See 
D18TRIBUTIOX. 

PERFORMANCE 

of  conditions,  494,  495,  542,  547,  548 
of  covenant,  671,  672 


85^4 


INDEX. 


PERMISSIVE  WASTE, 
rules  as  to,  465,  466 

PERMIT, 

effect  of  word,  in  gift  over,  oo3 

PERPETUITY,  519—534 

gift  void  for,  not  made  good  by  election,  93,  94 

trust  for  sale  void  for,  does  not  convert,  238 

for  benefit  of  animals  may  be  void  for,  325 

to  charity  on  remote  event,  335,  519 

statement  of  the  rule,  519 

covenant  to  reconvey  when  void,  ib, 

right  of  re-entry  when  void,  ib. 

gift  over  between  charities  not  void  for,  ib, 

gift  to  charity  for  uncertain  period,  ib.,  520 

gift  of  English  leaseholds  by  foreign  will,  ij20 

direction  to  buy  foreign  land,  ib, 

the  rule  applies  to  legal  i-emainders,  ib,  ^ 

remainder  to  unborn  son  of  unborn  person  void,  ib, 

rule  applies  to  common  law  condition,  ib, 

the  state  of  things  existing  at  the  death  is  to  be  considered,  521 

the  fact  that  a  woman  is  past  child-bearing  rejected,  ib, 

gift  tending  to  tie  up  property  is  void  unless  charitable,  ib. 

restraint  upon  anticipation,  ib, 

devise  to  named  person  upon  remote  event,  522 

whether  limitations  subsequent  to  an  estate  tail  can  be  too  remote, 

ib, 
term  precedent  to  an  estate  tail  may  be  too  remote,  ib, 
concuiTent  terms,  523 
accumulation  for  payment  of  debts  is  valid,  ib, 

till  a  fund  reaches  a  ceiiAin  sum,  when  valid,  ib. 
whether  powera  of  sale  and  leasing  can  be  void  for,  ib, 
trust  for  sale  may  be  void,  524 
gift  to  persons  who  must  be  living  at  the  testator's  death  and  time 

of  vesting  good,  ib, 
gift  is  void  if  the  event  is  too  remote,  though  the  persons  may  not 

be,  ib, 
gift  for  life  to  unborn  children  of  tenant  for  life  is  good,  ib, 
cross  limitations  between  unborn  tenants  for  life,  ib, 
substitution  of  issue,  525 
remote  gift  over  of  life  intei-est,  ib, 
remainders  after  life  interests  of  unborn  persons,  ib, 
limitations  dependent  ujwn  void  limitations  are  void,  ib, 
gifts  in  default  of  appointment,  ib. 
alternative  limitation  may  be  good,  526 
splitting  compound  events,  ib, 

gift  to  a  class  to  be  ascertained  beyond  limits  of  perpetuity,  427 
whether  gift  to  an  individual  and  a  remote  class  is  void,  ib. 
gift  to  each  member  of  class  of  fixed  simi,  ib. 
where  shares  of  members  of  class  can  be  severed,  528,  529 
gift  to   a  person   satisfying  a  description  must  be  ascertained 

within  limits  of,  529 
effects  of  the  words  as  far  as  the  rules  of  law  permit,  ift.,  530 
direction  that  personalty  is  not  to  vest  in  a  tenant  in  tail  dying 

nnder  twenty-one,  530 
power  exercised  within  limits  of  perpetuity,  is  good,  ib, 
appointments  under  general  powers,  531 
under  special  powers,  ib. 
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PEEPETUITY— co/i^t?/ «ed. 

invalid  restrictions  upon  a  valid  gift  may  be  rejected,  531,  532 
cy  pres,  532—534.     See  Cy  Pres. 

PERSONyF  DESIGNAT^E, 

gifts  to,  240—258.    See  Description. 

PERSONAL  PROPERTY, 

estate  and  effects,  gift  of,  confined  to  personalty,  192 

described  by  reference  to  locality,  142, 143, 181,  207.  See  Locality. 

bequests  of,  to  heirs,  303 — 305 

absolute  interests  in,  423 — 441 

exonei*ation  of,  from  payment  of  debts,  727 — 731 

PERSONAL  REPRESENTATIVES, 

meaning  of,  313 — 316..    See  Representatives. 

PERSONAL  RESIDUE, 

questions  between  real  and,  220,  221 

PHILANTHROPY, 

gift  for  purpose  of,  320 

PIOUS  USES, 

whether  charitable,  327 

PLACE.    See  Locality. 

PLANT  AND  GOODWILL, 
meaning  of,  182 

PLATE, 

meaning  of,  179 

use  of,  what  passes  under,  189 

POLICE  RiVTES, 

charge  on,  within  Mortmain  Act,  346 

POLICY, 

moneys  arising  from,  effected  by  tenant  for  life  belong  to  him,  474 
direction  to  keep  up,  when  not  within  Thellusson  Act,  535,  536 

POOR, 

gift  for  relief  of,  322—324 

POOR  RATES, 

charge  on,  within  Mortmain  Act,  346 

POOR  RELATIONS, 

gifts  to,  whether  charitable,  323,  324 

PORTIONS, 

interest  on,  169 

when  younger  children  means  childien  entitled  to,  254 — 258 

vesting  of,  503,  504.    See  Vesting. 

what  are,  within  the  exception  in  the  Thellusson  Act,  537,  538 

whether  avoided  by  shifting  clause,  628 

satisfaction  of,  by  legacies,  666—671.      See  Satisfaction. 

ademption  of,  675—678.   See  Ademption. 
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**  POSSESSED  OF," 

whether  gift  of  all  which  testator  is,  passes  realty,  194 
effect  of  uiese  words  in  passing  leaseholds,  199 

POSSESSION, 

title  by,  is  devisable,  78 

title  by,  acquiied  by  tenant  for  life,  474 

when  tenant  for  life  let  into,  476,  477 

gift  over  on  death  before,  610 

meaning  of,  in  shifting  clauses,  627 

of  real  estate,  bequest  of  chattels  to  person  in,  631 

POSSIBILITY 

of  revei-ter  is  devisable,  78 

upon  a  possibility,  doctiine  of,  520 

POSTHUMOUS  CHILD, 

gift  when  confined  to,  269.     See  Child  en  ventre. 

POST  MORTEM 

examination  imder  Anatomy  Act,  82,  83 

POSTPONEMENT  OF  SALE, 
power  of, 

includes  power  to  carry  on  business,  404 
may  be  indefinite  or  limited,  ih. 
discretionary  not  controlled,  416 

POWEE,  POWEKS, 

will  under,  how  far  governed  by  domicile,  1 ,  2 
effect  of  WiUs  Act  on  execution  of,  2 
of  maiiied  woman  under,  17,  18 
how  revoked,  37,  38,  44 
to  make  unattested  will  void,  67 
limit  of  testamentarj',  77 

to  arise  on  contingency,  when  exercisable,  78,  79 
to  contingent  person,  79 
to  bo  exercised  in  writing,  ih, 
testamentary,  what  is,  77;.,  80 
execution  of  testamentary''  not  aided,  81 
election  in  cases  of  api)oiiitment  under,  94 
legacy  in  exercise  of  non-existing,  whether  specific,  129 
execution  of  general  by  residuary-  gift,  213 — 220 

of  special,  222—226 
to  convert,  effect  of,  229 
bare,  and  coupled  with  intei-est,  394 
survival  of,  395—397 
whether  personal  br  official,  396 
distinguished  from  propeity,  428,  429 
of  appointment.   See  ArPOiNTMENT. 

execution    of  general,   213 — 220.    See  General 

Powers. 
execution    of    special,    222 — 227.     See    Special 

Powers. 
to  descendants,  294 
to  i*elations,  construction  of,  295,  297 
to  family,  constiniction  of,  299 
implied  fi'om  woixl  assign,  303 
to  next  of  kin,  construction  of,  306 
to  tenants  in  common,  how  executed,  363 
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POWEE,  FOWEBB—cmtmued. 

of  appointmeut. 

added  to  gift  of  income,  427 
added  to  absolute  gift,  428 
added  to  life  interest,  429 

whether  determined  by  gift  over  on  bankruptcy,  4  58 
vesting  of  gifts  under,  517,  518 
how  affected  by  rule  against  pei-petuities,  531 
cy  prea  doctrine  applies  to  execution  of,  532 
effect  of    execution    of,   by  mamed  woman  on 
creditors,  724 

of  sale,  393 — 404.     See  Sale. 

to  postpone  ©ale,  404.    See  Postponement  of  Sale. 

to  mortgage,  t6.,  405.    See  Moutgags. 

to  give  receipts,  405.    See  Receipts. 

executors  over  personalty,  406 

to  convert,  406,  407 

to  compromise,  407 

to  invest,  407—409.    See  Investment. 

to  lease,  409,  410.     See  Lease. 

to  manage,  repair,  improve,  410,  411 

to  insure,  411 

to  renew  leases,  ih. 

to  carry  on  business,  412.     See  Business. 

to  maintain  infants,  412—416.     See  Maintenance. 

discretionary,  416 — 418.    See  Discretion. 

of  advancement,  418,  419.     See  Advancement. 

of  appropriation,  419—421.    See  Appropriation. 

to  charge  costs,  421 

to  decide  questions,  422 

of  tenant  for  life  to  lease,  472 

of  management,  etc.,  effect  of  on  rights,  481 

application  of  rule  as  to  remoteness,  530,  531 

cy  preSy  532 

what  insei-ted  under  executory  trust,  (540,  641 

when  objects  of,  take  by  implication,  648,  649 

PRECATORY  WORDS, 

when  they  create  a  trust,  433 — 136.     See  Trust. 

PRE-EMl^ION, 

right  of,  must  be  literally  construed,  191 

PREFERENCE, 

right  of  executor  to  give,  to  creditor, 

applies  between  cretlitoi's  of  same  class,  711 
myment  of  statute  barred  debt,  i^. 
how  long  right  continues,  712 

PREMISES, 

meaning  of,  190 

PRESENT  TENSE.  115.     See  "  Now." 

PRESUMPTION, 

none  in  favour  of  sanity,  15 

as  to  date  of  alterations  in  will,  33,  34 

no  will  to  be  revoked  by,  38 

that  will  is  duly  executed,  72 

against  executor's  title  to  residue,  702,  703 


828  INDEX. 

FEINTED  EORM, 

effect  of  will  in,  where  there  are  two  residuary  gilts,  658 

PEIORITY 

of  debts,  707 — 711 

of  assets  to  pay  debts,  721 — 724 

of  legacies,  732—740. 

PRIVATE  CHARITY, 
gift  for,  is  void,  320 

PROBATE, 

when  scandalous  passage  omitted,  24,  25 
effect  of,  on  realty,  36,  74,  75 
what  entitled  to,  70 — 74 

instrument  naming  executor,  70 

contingent  will  or  codicil,  ib, 

instrument  naming  guardians,  ib. 

will  of  married  woman,  f6.,  71 

effect  of  Land  Transfer  Act,  71 

will  of  realty  before  the  Act,  ib.,  72 

foreign  will,  72 
on  what  evidence  granted,  ib. 
foreign  probate,  effect  of,  73 
what  should  be  included  in,  /A.,  74 
where  granted,  74 
conclusive  on  question  of  fraud,  75 

as  to  what  will  is,  111,  112 

PROCEDURE, 

matters  of,  governed  by  hx  fori,  5 

PROCEEDS  OF  SALE 

of  English  leaseholds,  by  what  law  governed,  I 

may  pass  under  land,  186,  220,  221 

devised  but  land  not  sold,  211 

of  land  given  to  charity,  342 

of  English  land  for  foreign  charity,  350 

PROFESSIONAL  SERVICES, 
power  to  charge  for,  89,  421 

PROFIT  COSTS, 

authority  to  charge,  89 

in  case  of  attesting  witness,  109 

PROFITS.    See  Rents  and  Profits. 

what  are,  accruing  aft«r  death  of  testator,  161 ,  162 

bonus  on  shares  declared  before  the  death,  payable  afterwards, 

162 
partnei'ship,  declaimed  after  death  for  a  period  ending  in  life- 
time, ib. 
debts  are,  of  the  year  when  they  are  got  in,  ib. 
apportionment  of,  ib.,  163 

PROMISE 

to  leave  property  by  will,  14 

PROPERTY, 

when  it  will  pass  realty,  192 

executors  of,  take  realty,  195 

in  cei'tain  seciuities,  meaning  of,  205 

devise  of,  whether  it  executed  geneml  power  over  realty,  213 

distinguished  from  power,  394,  428,  429 
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PEOPORTION. 

gift  of  residue  in,  to  legacies,  212 

PROTECTED  LIFE  INTERESTS,  439—441 

PROTECTION  ORDER, 

will  of  inamed  woman  after,  20 

PROVIDE, 

gift  to,  a  school,  348 

PUBLIC  COMPANY, 
what  is,  163 

PUBLIC  POLICY, 

gift  contrary  to,  void,  337 

conditions  contrary  to,  validity  of,  493,  541 

PUBLIC  PURPOSE, 
gift  for,  320 

PVR  AUTRE  VIE,    See  Estate  Pub  Autre  Vie. 

PURCHASE,  PURCHASED, 

gift  of  property  '*  purchased,"  112,  177 
contract  for  purchase,  effect  of,  237 
purchased  land,  when  power  of  sale  extends  to,  394 
power  to  sell  land  wrongly  pvirchased,  400 
pui'chane  money, 

of  land  devised  and  then  sold,  right  to,  186,  220,  221 

^ven,  but  no  sale  made,  211 

mterest  on,  till  completion,  236 
direction  to  purchase  annuity,  effect  of,  444,  445 

land  abroad,  perpetuity,  520 

PURPOSE, 

gift  for  particular,  when  legatee  entitled  absolutely,  438,  439 

adeemed  if  purpose  satisfied  by  testator,  678 


Q. 

QUARRIES, 

rights  of  tenant  for  life  as  to,  464,  465 


R. 

RAILWAY  SHARES 
include  stock,  179 

READY  MONEY, 
meaning  of,  176 

REAL  EFFECTS 

will  pass  realty,  194 

REAL  ESTATE, 

charge  of  legacies  on,  before  Wills  Act,  57 
probate  of  will  of,  71,  74,  75 
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REA.L  ESTATE— T'oiifiuuefL 

words  appropriate  to,  192 — 195 

devise  of,  when  it  carries  leasehold,  193,  200 

class  to  take,  how  fixed,  282—284 

vests  in  personal  representative,  385 

liabiHty  of,  for  debts,  722—724 

for  legacies,  732 — 735 

REAL  AND  PERSONAL  ESTATE, 

given  together, 

effect  as  regaixis  income,  160 
charge  of  portion,  503,  504 
effect  as  regaixis  conditions,  545 

gift  over  on  death  without  leaving  issue,  625 

REAL  RESIDUE, 

questions  between,  and  personal  residue,  220,  221 

REAL  SECURITY, 

moiiigage  on,  meaning  of,  17S 
power  to  invest  in,  408 

REBUILD, 

when  tenant  for  life  bound  to,  466 

RECEIPT, 

guardian  may  give,  for  legacy  to  infant,  86 

power  to  give,  405 

whether  agent  can  give,  ib, 

by  infant  may  be  made  sufficient,  406 

provision  requiring  personal,  458 

gift  over,  upon  deatn  before,  608 

on  death  before  actual,  609 — 61 1 

clause,  effect  of,  on  estates  of  trustees,  388 

in  creating  separate  use,  558 

in  creating  restraint  upon  anticipation,  56 i 

RELEASE  OF  DEBT,  ^ 
may  raise  election,  97 

RECEIVED,  RECEIVABLE, 

meaning  of,  608.    See  Reokipt. 

RECEI\^.R, 

request  to  employ  a  person  as,  89 
annuitant  may  have,  443 
legatee  may  have,  736 

RECITAL, 

effect  of,  in  excluding  property  fi*om  residue,  210,  211 
of  intention  not  to  execute  power,  222' 
that  person  entitled  does  not  execute  power,  223 
implication  by,  651—653.     See  Implication. 
incorrect,  of  fact  will  not  affect  gift,  653 

of  gift  will  not  affect  gift,  659 

of  advance,  effect  of,  682 

RECOGNIZANCES, 
priority  of,  710 
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BECONVEY, 

unlimited  covenant  to,  is  void  for  remoteness,  519 

REDEEM, 

right  of  tenant  for  life  to,  471 

REDUPLICATION  OF  CHARGES, 
by  referential  gift,  634 

RE-ENTRY, 

unlimited  right  of,  when  void,  519 

REFERENCE, 

what  is  a  sufficient,  to  a  power,  223,  224 

to  property  subject  to  a  power,  224 — 227 
gifts  by,  630—634 

chattels  to  A.  to  go  according  to  limitations  of  realty,  vest  in 

A.,  630 
chattels  to  go  with  a  title,  ih, 
chattels  to  go  as  heirlooms  with  realty,  ib, 
chattels  do  not  vest  in  tenant  in  tail,  defeasible  by  birth  of 

issue  to  take  under  prior  limitations,  631 
direction  against  vesting  under  twenty-one,  ib, 
direction  as  to  possession,  ib. 

proviso  divesting  estate  must  not  be  uncertain,  632 
whether  words  '*as  far  as  the  law  permits"  will  carry  on 

chattels  directed  not   to   vest   in    a  tenant  in  tail  dying 

under  twenty-one,  .7;. 
possession  under  deed  not  executed,  ib, 
bequest  in  the  same  manner  as  prior  gifts,  ib.,  633 
devise  to  uses  of  settlement,  effect  of,  ib. 
whether  gift  upon  tiTists  of  a  prior  gift  is  subject  to  same 

charges  as  the  prior  gift,  ib. 
gift  to  pensons  *'  before  named,"  634 
gift  to  persons  "  hereafter  named,"  ib. 
erroneous,  to  gift,  effect  of,  651 — 653 

REFERENTIAL  CONSTRUCTION, 
of  gifts  in  default  of  issue,  620—625 
See  Death  Without  Issue. 

REIMBURSEMENT  CLAUSE, 

effect  of,  on  gift  of  residue  to  executors,  319 

REJECTION 

of  onerous  legacy,  104,  105 

RELATIONS, 

gifts  to,  295—297 

means  legitimate  relations,  260 

restricted  to  persons  capable  of  taking  by  statute,  295 

they  take  />er  atj/ita  as  joint  tenants,  ib. 

power  to  select  relations  extends  to  relations,  ib. 

when  tie  class  to  take  is  ascertained,  296,  297 
poor  relations,  gifts  to,  whether  charitable,  323,  324 
precatory  trust  for,  435 

RELEASE, 

condition  requiring,  construction  of,  547 
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RELIGION 

of  children,  directions  as  to,  in  will,  89 
gifts  for  advancement  of,  626 — 630 
gift  o\er  on  change  of,  valid,  543 
if  legatee  embraces,  552 

EELIGIOUS  PURPOSES, 
gifts  for,  326—330 

REMAINDERS, 

See    Limitations,   Executory  Interests,   Contingent  Re- 
mainders. 
contingent,  283,  498—502.    See  Vesting. 
condition  may  create,  491 
are  subject  to  rule  against  perpetuity,  520 
dependent  on  void  limitations  are  void,  525 
in  chattels,  564 
after  absolute  interest,  565 
distinguished  from  executory  interests,  566 — 569 

REMAINS, 

gift  of  what  remains,  455,  565 

REMOTENESS, 

519—532.    See  Perpetuity. 

REMOVAL, 

effect  of,  on  bequest  of  things  in  a  house,  142,  143 

REMUNERATION 

for  services,  legacy  given  as,  317 
annuity  given  for,  449 

RENEWABLE  LEASEHOLDS.    See  Leaseholds,  Renewable. 

EENEWAL 

of  lease,  covenants  for,  410,  472 

power  of,  411 
fines  for,  apportionment  of,  between  successive  takers,  475,  476 
fund  for,  lignt  to,  as  between  tenant  for  life  and  remainderman,  476 

RENT  CHARGE, 

annuity  charged  on  land  may  be,  129,  442 

devisee  of,  entitled  to  redemption  money,  236 

gift  of,  charges  land,  ib, 

effect  where  some  of  the  land  taken  away,  i5.,  443 

charged  on  realty  and  personalty  issues  out  of  realty,  443 

whether  it  can  be  entailed,  444 

tenant  for  life  must  keep  down,  469,  470 

effect  of  Intestates  Estates  Act  on,  698 

HENTS,  RENTS  AND  PROFITS, 

due  after  death  payable  by  devisee,  148 
from  death  pass  to  devisee,  158 
intermediate, 

of  contingent  devise,  158,  221 

bequest,  158 
of  residuary  devise,  159 
bequest,  ih, 
mixed  fund  of  residue  carries,  160 
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RENTS,  RENTS  AND  PROFITS-rowimwerf. 
intermediate 

where  fund  given  to  class,  160,  161 
apportionment  of,  162,  163 
accumulated,  of  mine  pass  with  surface,  185 
gift  of  arrears,  187,  188 

right  to,  between  death  and  sale  of  land,  236,  237 
increase  in  value  of,  given  to  charity,  337,  338 
when  within  the  Mortmain  Act,  343,  346 
devise  of,  when  it  passes  fee,  368 
gift  of,  to  A.  during  minority  of  B.,  449 

effect  of  use  of  word,  on  right  of  tenant  for  life  of  residue,  484 
direction  not  to  raise  void,  551 
who  entitled  to,  between  shifting  and  birth  of  issue,  628 

REPAIR, 

duty  of  trustees  for  sale  to,  410,  411 
power  of  court  as  to,  411 
when  tenant  for  life  bound  to,  465,  466 
trust  to,  not  within  Thellussou  Act,  535 

REPRESENTATIVES, 
meaning  of, 

where  used  as  a  word  of  purchase,  313 — 316 
gift  to  descendants  or  representatives,  294 
prima  facie  means  executors,  313 
where  it  means  next  of  kin,  314 
substitutional  gift  to,  /6. 
may  mean  descendants,  ih. 
substitutional  gifts  to,  after  a  life  estate,  /?>.,  315 
effect  of  words  of  distribution,  315 
use  of  executors  in  other  parts  of  the  will,  ib. 
direction  to  pay  to,  where  executors  are  named,  ih. 
explained  by  other  woids,  ib.,  316 
real  estate  vests  in,  385 

where  used  as  a  word  of  limitation,  423 

REPUBLICATION, 

distinguished  from  revival,  63 

what  reference  required  to  republish,  ib. 

effect  of,  on  specific  devise,  116,  117 
on  adeemed  gift,  142,  678 
on  execution  of  power  by  survivor,  226 

REPUGNANT  CONDITION, 
549 — 552.     See  Condition. 

REPUTATION 

of  parentage  of  illegitimate  child,  266,  267 

REQUEST, 

conversion  upon,  229 

RESIDENCE, 

condition  requiring,  189,  547 

RESIDUARY  BEQUEST, 

whether  gift  specific  or  residuary,  130 
when  specific,  ib.,  131 

T.W.  3   H 
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EESIDUARY  BBQJJEST-^coutiuued, 

oontingent  where  it  passes  in  161*661,  lo9 
when  ]>a8se8  under  word  money,  174,  175 
whether  it  is  a  legacy,  184 
what  is,  204—208 

enumeration  of  particulars,  204 

explanatory  words,  76.,  205 

exjrrMaio  iinius,  205 

large  words  following  particulars,  16.,  206 

rule  of  ejusdem  generis,  206-  —208 
what  passes  under, 

residue  of  appointed  fund,  208,  209 
specific  fund,  209 

general  resid  ue ,  209—2 1 2 
execution  of  general  power  by,  213 — 220 

before  Wills  Act,  213, 214 

since  WiUs  Act,  215—220 
questions  between  real  and  personal  residue,  220,  221 
when  executes  special  power,  225,  226 
when  it  passes  realty  converted,  230 — 233 
in  favour  of  executor  when  in  trust,  318,  319 
conversion  of  residue  as  between  successive  ownerp,  482 — 486 
what  is  residue  as  between  successive  owners,  486 
vesting  of,  508 
gift  of  whole  property  and  residue,  659 

residue  and  remainder,  ih, 
gift  of  residue  of  fund  when  void.  664 
covenant  to  leave  residue  to  A.,  effect  of,  672 

RESIDUARY  DEVISE, 
is  specific,  129 

future,  does  not  carry  rents,  159 
efifect  of,  196-203 

1.  on  freeholds  before  Wills  Act,  196 

effect  of  Wills  Act,  ih, 

2.  on  reversions,  196 — 198 

devise  of  lands  not  settled,  197 
limitations  inappropriate,  ?6.,  198 

3.  on  leuf^eholds  for  lives,  198 

4.  on  copyholds,  198,  199 

equitable  estates,  198 
effect  of  Wills  Act,  ib, 

5.  on  leaseholds  for  years,  199-201 

before  Wills  Act,  199 
effect  of  Wills  Act,  ih.,  200 

6.  on  beneficial  interest  in  mortgage,  201 

7.  on  trust  and  mortgage  estates,  201 — 203 

effect  of  Conveyancing  Act,  201 
Copyhold  Acts,  16.,  202 
what  words  pass,  202,  203 

8.  questions  between  real  and  personal  residue,  220,  221 
land  included  in,  contributes  with  specific  bequests,  723 

RESIDUARY  LEGATEE 

who  omits  legacies  may  bo  declared  trustee,  24 
effect  of  appointment  of,  183,  230—232 
'*  of  all  my  property,"  appointment  of,  183 
priority  between,  and  legatees,  739 
bears  losses,  740 
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RESIDUE, 

undisposed  of,  goes  to  next  of  kin,  700 
what  is  conti'ary  intention,  ib, 
if  no  next  of  kin  executors  take,  701 
what  sufficient  to  exclude  executors,  701 — 704 

liability  of,  for  debts,  721,  722 

gift  of  residue  creates  charge  of  debts,  726 

legacies,  733,  734 

liability  for  debts,  721,  722 

lapsed  share  of,  how  far  liable  for  debts,  722 

RESPECTIVE, 

distributive  force  of  the  word,  273 

devise  to  sevei'al  and  heira  of  their  respective  bodies,  359 

and  their  respective  heirs,  jfc.,  360 
bequest  to  sevei'al  and  their  respective  executors,  360 
effect  in  creating  tenancy  in  common,  363 

REST, 

gift  of  all  the,  passes  realty,  194 

RESTRAINT  UPON  ANTICIPATION,  560—563.      See  Anticipa- 
tion, Restraint  on. 

RESTRICTION, 

invalid  when  it  may  be  rejected,  94,  531 

as  affecting  description  of  proi)erty,  115 — 118 

effect  of,  on  prior  absolute  interest,  430,  431 

RESULTING  y RUSTS,  692,  693 

devise  subject  to  a  chargpe  which  fails  carries  the  whole,  692 
whether  devisee  takes  subject  to  or  what  remains  after  satisfying 

cbarge,  693 
direction  to  pay  a  certain  sum,  ib. 
direction  to  pay  a  sum  disposed  of  in  all  events,  ib, 

for  purpose  which  may  fail,  ib, 
charfi^e  created  by  will  and  by  a  prior  instrument,  ib, 
direction  that  legacy  shall  sink,  ib. 

RETAINER, 

I.  of  debt  due  from  legatee,  145 — 147 
limits  of  right,  145 
legatee's  banfaruptcy,  146 
proof  in  bankruptcy,  147 
against  husband  of  female,  ib. 
gone  if  legacy  appropriated,  420 
II.  by  executor  of  his  own  debt,  712  —717 
foundation  of  the  right,  712 
extends  to  executor  of  executor,  ib, 
as  betwf^on  several  executors^  ib, 
in  case  of  administrator  for  an  infant,  ib, 
effect  of  retainer  properly  made,  ib. 
limited  to  legal  assets,  ib. 
no  right  against  roalty.  713 
effect  of  Ijand  Transfer  Act,  ib. 
whether  separate  estate  is  efjuitable  assets,  ib, 
right  must  be  assorted,  ib, 
time  for  its  assertion,  ib, 

3  H  2 
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RETAINER— fowii/^  ued. 

II.  by  executor  of  his  own  debt— ami  in  ued, 
death  after  asserting  right,  713 
assets  must  come  to  executor,  714 
retainer  in  specie,  ib. 
effect  of  Judicature  Act,  ib. 

exercisable  only  against  creditors  of  equal  degree,  ib. 
what  debts  may  be  retained,  ib,,  715 
whether  executor  can  buy  up  debt  and  retain,  716 
how  right  put  an  end  to,  ?7).,  717 
right  does  not  prevent  transfer  to  bankruptcy,  717 
right  of  proof  after  retainer,  ib, 
III.  by  heir  or  devisee, 

principle  stated,  717,  718 

effect  of  Act  of  1833.. .718 

simple  contract  debt  not  within  rule,  ib, 

REVERSION, 

election  in  respect  of,  92 

married  woman  cannot  elect  in  respect  of,  93 

acquisition  of.  in  leaseholds  given  by  the  will,  143, 144 

interest  upon  legacy  charged  upon,  165,  166 

whether  it  passes  under  general  words,  196 — 198 

power  of  sale  over,  when  exercisable,  398 

purchase  of,  by  tenant  for  life,  of  leaseholds,  473 

must  bo  converted  as  between  tenant  for  life  and  remainderman, 

480,  487 
falling  in,  how  apportioned,  488 
apportionment  on  sale  of,  489 
devise  of,  when  contingent,  499,  500 
implication  of  cross  remainders  from  gift  of,  649 

REVERTER, 

possibility  of,  devisable,  78 

REVIVAL  OF  WILL,  60—63 
revoking  will  revoked,  60 
by  codicil,  45,  60—63 
does  not  revive  adeemed  legacy,  142,  678 

REVOCATION,  37—50,  654—660 
covenant  not  to  revoke,  14 
by  marriage,  37 
01  will  under  j)Ower,  tft.,  38 
alteration  of  circunj stances,  38 
during  insanity,  ib. 
destruction,  39 
dependent  relative,  39 — 43 
several  inconsistent  instniments,  43 
description  as  last  will,  44 
clause  of,  ib. 

codicil  reviving  revoked  will,  45 
destruction  of  will  does  not  revoke  codicil,  ib, 
revocation  of  revoking  codicil,  ib.,  46 
bvacts,  46-48 
destruction  of  duplicate,  48 
of  will  of  soldier  or  seaman,  57 — 59 
by  change  of  interest.  143 — 145 
of  share  of  residue,  effect  of,  211.  212 

and  new  api)(>intnient.  power  of,  not  exercised  bv  general  bequest, 
220 
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BE  VOCATION— ron<//i  ueil, 

of  appointment  under  special  power,  power  of,  how  exercised,  226 

of  appointment  of  trustee,  386 

power  of,  of  uses,  effect  on  legal  estate,  389 

by  alteration  of  estate,  654 

effect  of  sects.  19,  23  of  Wills  Act,  tk 

it  must  be  reasonably  clear  that  a  bequest  was  meant  to  be 

revoked,  655 
gift  to  A.  for  life  with  remainders,  with  revocation  of  gift  to  A.,  ih. 
whether  revocation  revokes  executory  gifts  over,  ih. 
effect  of  direction  to  sell  estate  devised,  656 
gifts  will  not  be  revoked  further  than  is  necessary,  ib, 
of  devise  subject  to  charge,  ib. 

charge  on  two  funds  by  will,  gift  of  one  by  codicil,  657 
revoked  legacv  not  sot  up  bee  luse  the  attempted  disposition  fuils, 

42,  657 
of  devise  of  realty  when  personalty  given  on  trusts  of  realty,  657 
gift  by  codicil  •*  instead  of"  gift  "by  will,  ib. 
erroneous  recital  will  not  effect,  ib. 
erroneous  assumption  of  fact  will  not  effect,  ib. 

See  Inconsistexcy,  658—660. 
effect  of,  of  share  of  a  member  of  a  class,  691 

EIGHT  HEIRS  MALE, 
devise  to,  301,  302 

RIGHT  OF  WAY,  RIGHT  OF  LIGHT, 
when  they  pass  under  a  devise,  190 

RIGHT  TO  SUE 

in  testator's  name  not  devisable,  78 

RIGHTS  AND  CREDITS 
may  pass  personalty,  178 

ROMAN  CATHOLICS, 

roman  catholic  ecclesiastic  may  be  guardian,  87 
position  of,  as  regards  charitable  gifts,  327,  328,  329 

ROYALTY 

on  minerals,  not  within  Mortmain  Act,  346 


S. 

SAID, 

effect  of  the  word  in  substitutional  gifts,  588 

SALE, 

effect  of,  by  testator  upon  thing  specifically  given,  122 

adeems  specific  gift,  139,  140 

void  trust  for  does  not  convert,  228 

contract  for,  converts,  234,  235 

under  compulsory  powers  converts,  235 

under  option  converts,  236 

under  decree  converts,  237,  238 

under  Partition  Acts,  238 

of  lunatic's  land,  ib, 

power  of,  393—404 

effect  on  estate  of  trustees,  388 

and  exchange  authorises  parti tiori   393 
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SALE — continued, 
power  of, 

whether  authorises  mortgage,  393  ' 

severance  of  minerals,  ib, 
extends  to  purchased  lands,  394 

at  death  of  tenant  for  life  not  exercisable  before,  ib. 

within  limited  time,  ib. 

when  it  survives,  i6.,  395,  396 

distinguished  from  trust,  394 

direction  to  executors  to  sell,  ib. 

effect  as  regards  copyholds,  395 

acting  executors  may  sell,  ib. 

power  coupled  with  duty,  396 

administrator  during  minority,  ib, 

bare  power  whether  it  survives,  ib. 

given  to  named  persons,  ib. 

executor  of  executor  cannot  exercise,  397 

power  to  trustees  and  heirs,  ib. 

whether  infant  can  consent  to  exercise  of,  ib. 

consent  of  tenant  for  life  after  alienation,  ib. 

bankruptcy,  ib. 

with  consent,  how  exercisable,  398 

consent  of  sui*vivors,  ib. 

over  reversion,  ib. 

future  sale  under,  bad,  399 

several  estates  together,  ib. 

when  spent,  7*6.,  400 

sale  of  land  improperly  acquired,  400 

power  of,  for  satisfied  i)urpose,  sjMsut,  ib. 

discretionary'  trust  for,  eifect  of  on  partition,  ib. 

where  pei*sons  to  exercise  not  named,  401 

when  implied  from  charge  of  debts.  401 — 405 

over  personalt}',  executors  have,  406 

discretion  of  trustees  when  controlled,  416 

whether  it  can  be  too  remote,  523 

whether  included  in  usual  powers,  640 
gift  over  on  death  before  completion  of,  whether  valid,  611 
whether  power  to  raise  out  of  income  authorises,  727 

SALVAGE, 

expenditure  in  nature  of,  by  tenant  for  life,  467,  469 

SAME 

effect  of  gifts  in  same  manner  as  prior  gifts,  632,  633 

SANITABY  WORKS, 
cost  of,  how  borne,  467 

SAKITY, 

not  presumed,  15 

SATISFACTION,  666—674 
I.  of  portions  by  legacies, 

arises  between  a  gift  and  a  liability  to  give,  666 

a  portion  charged  and  subsequent  gift,  ib, 

distinguished  from  ademption,  ib.,  667 

covenant  to  settle  for  life  and  absolute  bequest,  667 

effect  of  some  legacies  being  expressly  in,  ib. 

effect  of  difference  between  covenant  and  bequest,  668 

land  and  money,  ib. 

portion  and  residue,  ib. 
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SATISFACTION— co/*<i«  utd. 
I.  of  portions  by  legacies, 

contingent  legacy  and  vested  portion,  668 

what  difference  between  covenant  and  will  rebuts,  t6.,  669 

effect  of  a  direction  to  pay  debts,  669 

property  appointed  under  power,  670 

intention  expressed  to  satisfy,  ih, 

whether  parent  becomes  owner  of  satisfied  portion,  t6..  671 

II.  cases  of  breach  of  trust  by  parent, 

settlement  may  satisfy  breach  of  trust,  671 

III.  satisfaction  of  covenants  by  performance, 

covenant  to  settle,  how  satisfied,  671 

to  appoint,  /6. 

to  leave  legacy,  effect  of,  672 
rV.  satisfaction  of  debts, 

legacy  of  equal  or  greater  amount  satisfies  debt,  672 

what  debts  satisfied,  ti.,  673 

what  legacies  will  not  satisfy,  673 

difference  between  legacy  and  debt,  /ft.,  674 

effect  of  direction  to  pay  debts,  674 

wiU  and  document  creating  debt  contemporaneous,  ih, 

SAVINGS 

of  separate  estate  are  separate  estate,  18 

SCANDALOUS  PASSAGES, 

when  omitted  fi'om  probate,  24 

SCHEME, 

when  court  directs,  for  charity,  339 

SCHOOLHOUSE, 

land  may  be  devised  for,  3o4 

SCIENCE, 

gifts  for  advancement  of,  are  charitable,  325 

SCIENCE  AND  ABT  DEPARTMENT, 
land  may  be  devised  to,  35-^ 

SCOTCH  CONFIRMATION, 
effect  of,  73 

SEAL 

not  sufficient  signature,  25,  32 

SEAMEN, 

wills  of,  51 — 59 

SECOND 

son,  gift  to,  246 

and  other  sons  may  include  first  son,  258 

SECOND  COUSINS, 
meaning  of,  289 

SECRET  TRUST, 

evidence  of,  when  admitted,  67  — 69 

for  charitv,  353,  354 

whether  the  legal  estate  passes,  :h. 
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SECURE, 

direction  to,  does  not  create  tenancy  in  common,  364 

SECURITIES, 

power  to  invest  in,  408 

SECURITIES  FOR  MONEY, 
what  passes  under,  177 
whether  it  passes  legal  estate,  1 78 

SEISED, 

meaning  of,  194,  631 

SELECTION, 

when  legatee  has  a  right  of,  119,  120 

power  of,  of  charities,  348 

if  trustees  will  not  make,  court  cannot,  421 

SELL, 

condition  not  to,  when  valid,  549 

SEPARATE  ESTATE, 
savings  of,  are,  18 

SEPARATE  USE, 

to  arise  on  bankruptcy  of  husband,  18 

effect  of,  on  gift  to  mother  and  children.  356,  357 

on  estates  of  trustees,  388 
can  be  attached  under  precatory  trust,  434 
effect  of  Married  Women's  Property  Act  on,  556,  557 
corpus  as  well  as  income  may  be  given  to,  557 
effect  of,  on  curtesy,  ib, 

on  husband's  rights  in  undisposed  of  personalty,  »6.,  558 
what  words  create,  558 

**own  use,"  '* absolute  use,"  "proper  hands,"  ih. 
"  own  disposal,"  where  legatee  is  married,  ib. 
** separate  receipt,"  ib. 
gift  for  maintenance  and  support,  ib.,  559 
'*  sole  use  "  does  not  prima  jfan'e^  559 
it  may  when  assisted,  ib.,  560 
when  direction  to  settle  imports,  637,  638 
settlement  to  the,  will  be  without  power  of  anticipation,  (>40 

SEPARATION, 

conditions  encouraging,  are  invalid,  543 

SERVANTS, 
gifts  to,  248 

SERVICES, 

legacy  for,  effect  of,  317 

SET  OFF 

of  debt  against  legacy,  147 

SETTLE, 

direction  to, 

effect  of,  on  gift  to  parent  and  children,  356,  358 
on  joint  tenancy,  363,  364 
direction  to,  when  confined  to  life  of  a  tenant  for  life,  577 
how  carried  out  by  the  court,  637—640 
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SKTILE— continued, 

direction  to,  &c. — v(  niiuutd. 

what  powers  it  will  authorise.  640,  641 

will  not  prevent  lapse  where  on  absohito  interest  is  given  in 

the  first  place,  687,  088 
ma  J'  apply  to  share  saved  from  lapse,  689 

SETTLEMENT, 

voluntary,  is  not  testamentary,  1 1 

SEVERAI.  INHERITANCES 

and  joint  life  interests,  359,  360 

SEYEEANCE 

of  fund,  effect  as  to  interest,  158,  159 

of  joint  tenancy,  360 — 362.    See  Joint  Tenancy. 

of  income  of  joint  property  as  it  accrues,  362 

words  of.  as  creating  tenancy  in  common,  ih, 

of  minerals,  when  authorised  by  power  of  sale,  393 

effect  of,  upon  vesting,  508 

of  shares  of  members  of  a  class,  which  is  too  remote,  527,  528 

SHAEE, 

bequest  of  share  under  will,  how  adeemed,  142 
when  it  creates  a  tenancy  in  common,  362 
reference  to,»of  legatee,  effect  on  vesting,  512 
will  not  pass  accrued  shares,  583 
effect  of  direction  to  settle  as  regards  lapse,  687,  688 

SHARES, 

when  they  pass  debentures,  121 

calls  upon,  when  payable  by  legatee,  149 

bonus  on,  when  it  passes,  162 

railway,  include  stock,  179 

mining,  ti7>. 

when  within  Mortmain  Act,  344 

when  they  should  be  sold,  407 

dividends  on,  rights  of  tenant  for  life,  478,  479 

new  shares  when  capital,  480 

SHELLEY'S  CASE, 
rule  in,  375—384 
in  the  case  of  realty  : 

limitation  to  heirs  coalesces  with  life  estate  of  the  ancestor, 
375 

the  two  limitations  must  be  in  the  same  insti'ument,  ih. 

ancestor  taking  by  resulting  trust,  ih. 

applies  to  freeholds,  copyholds,  and  estates  7>wr  autre  ri>,  ih. 

a])plies  where  both  limitations  are  legal  or  equitable,  376 

does  not  apply  where  one  limitation  is  legal  the  other  equit- 
able, ih, 

does  not  apply  so  as  to  destroy  intermediate  contingent  limi- 
tations, ih. 

does  not  apply  where  the  limitation  to  the  heirs  is  an  execu- 
tory devise,  ih, 
application  of,  where  the  limitation  is  to  heii's  or  heirs  of  the 
bodv,  376—381 

applies  though  estate  of  the  ancestor  expresslv  limited  for 
life,  376,  377 

words  of  limitation  superadded  immaterial,  377 

words  of  distribution  superadded  immaterial,  378 

gavelkind  lands  follow  same  rule,  ih. 
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SHELLEY'S  CASE-conCnud, 
application  of,  &c. 

gift  over  in  default  of  issue  is  immaterial,  378 
woi*d6  of  limitation    and    distribution    superadded  are  im- 
material, ib.y  379 
words  of  limitation  superadded  inconsistent  with  the  course 

of  descent,  379,  380 
heirs  explained  to  moan  children,  380,  381 
application  of,  when  the  limitation  is  to  first  heirs  male,  or  heirs 

of  the  body  who  attain  twenty-oiie,  381 
application  of,  where  the  limitation  is  to  the  hetr^  tft. 

next  or  first  heir,  i6. 
limitation  to  the-heir  forever,  ih. 
woids  of  limitation  superadded,  ib, 
where  the  estate  of  the  heir  is  for  life,  382 
application  of,  where  the  limitation  is  to  issue,  382 — 384 
distinction  between  issue  and  heirs,  382 
effect  of  words  of  distribution  superadded,  ib. 
whether  a  gift  over  in  default  of  issue  is  material,  ib, 
effect  of  words  of  limitation  superadded,  383 
whether  the  absence  of  a  gift  over  is  material,  ib. 
woi*ds  altering  the  course  of  descent,  ib, 
words  of  limitation  and  distribution  superadded,  f  5. 
effect  of  the  Wills  Act,  384 
effect  of  a  direction  against  alienation,  ib,     • 
in  case  of  personalty,  424 — 427 

when  the  limitation  is  to  the  heirs  of  the  tenant  for  life,  425 

effect  of  words  of  distribution,  ib. 
when  the  limitation  is  to  the  issue  of  the  tenant  for  life, 
426—427 
what  will  convert  issue  into  a  word  of  purchase,  426 
when  realty  and  pei-sonalty  are  given  together,  424 — 426 
the  rule  applies  to  rent  charges,  443 
how  far  it  applies  to  executoiy  tinists,  636 

SIIIFTIXa  CLAUSES,  626—629 

operate  upon  a  life  interest  though  it  comes  into  possession  upon 

the  event  on  which  the  estate  is  to  shift,  626 
possession  of  settled  estates  means  possession  under  settlement,  ib. 
meaning  of  '*  entitled,"  ib. 
possession  need  not  be  beueficial,  627 
meaning  of  "possession,"  ;7;. 
where  the  devisee  takes  under  a  re- settlement,  tb, 
whether  they  take  effect  on  estates  in  remainder,  ib, 
re^^eated  operation  of,  :b. 

will  not  avoid  jointui*es  and  portions  properly  charged,  628 
when  estates  under,  go  to  ti-ustees  to  preseiTe,  ib. 
who  is  entitled  to  intermodiate  rents,  ib 
estates  directed  to  shift  as  if  devisee  were  dead  without  issue,  ib,, 

629 

SIGNATURE 

of  testator  to  will,  25— 2S 
mark,  25 

assumed  name,  ib. 
seal,  ib, 
diy  pen,  ib. 
by  agent,  ib, 

how  connected  with  will,  26 
position  of,  i6.,  27 
words  under,  ji7 
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SIGN  ATTIRE— co?i<  in  ued. 

of  testator  to  will,  attestation  of,  28,  29 
acknowledgment  of,  29 
tearing  off,  47,  48 

SMALL  BALANCE, 

gift  of,  what  it  passes,  210 

SMALL  REMAINDER, 
what  it  passes,  210 

SOCIETY, 

gift  to,  voluntary,  107 

inaccurate  description  of,  240,  243,  334 

gift  to,  when  charitable,  330 

void  for  remoteness,  521 

SOLDIERS, 

wills  of,  51 — 59 

SOLE, 

when  it  creates  a  separate  use,  559 

SOLICITOR, 

appointment  of,  how  far  binding,  89 

authority  to  charge  costs,  89,  421 

cannot  charge  protit-costs  when  witness  of  will,  109 

when  he  can  receive  purchase  money,  405 

SON, 

gift  to  A.,  second  son  of  B.,  when  he  is  the  third,  246 
*'  a,'*  construction  of,  252 
a  first  or  second,  253 
when  used  as  a  word  of  limitation,  372,  373 

SPECIAL  POWERS, 

execution  of,  222—227 

not  within  sects.  25  or  27  of  the  Wills  Act,  222 
statement  of  intention  not  to  execute,  ib. 
must  be  reference  to  power  or  property,  223 
what  is  reference  to  power,  ?"6.,  224 
beneficial  power,  223 
disposing  power,  ih, 
gift  in  excess  of  power,  224 
gift  to  non-objects,  ib, 
trust  to  pay  debts,  ib. 
what  is  reference  to  property,  224,  225 
when  residuary  gift  executes  i)ower,  225,  226 
power  exercisable  by  survivor,  226 
execution  of  power  of  revocation,   ib. 
who  should  administer  appointed  fund,  227 
limitations  created  by,  when  read  into  oiiginal  settlement,  399 
application  to,  of  doctrine  of  remoteness,  531 

of  doctrine  of  cy  presy  532 

SPECIAI.TY  DEBTS, 
priority  of,  710 

SPECIFIC  ENJOYMENT 

of  residue,  when  tenant  for  life  entitled  to,  482 — 486 
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SPECIFIC  ENITMERATION  OF  THINGS 
in  residuarj^  gift,  effect  of,  204—208 
effect  of,  on  specific  enjoyment  by  tenant  for  life,  483 

SPECIFIC  GIFT, 

description  of,  119,  121,  122 

increase  of  value  of,  120 

sale  of,  before  date  of  will,  /6.,  122 

sale  and  re-pui-chase,  ife. 

confirmation  by  codicil,  effect  on,  ih, 

carries  profits,  1 58 

what  is  a, 

gift  of  stock  in  roimd  numbers,  124,  125 

gift  of  stock  on  trust  to  sell  is  specific,  125 

rest  of  '*  iny  "  stock  makes  prior  gifts  specific,  i6. 
stock  not  in  round  numbers,  ih. 
'*my"  stock,  126 

effect  of  Wills  Act,  /6. 

gift  of  part  of  a  specific  fund,  ih. 
money  out  of  money,  ih. 

whether  a  gift  is  money  outof  money,  or  money  out  of  stock,  127 

whether  necessarily  subject  to  ademption,  ih. 

gift  of  a  sum  **  invested"  in  a  particular  way,  i*6.,  128 

mstances  of  specific  gifts,  128 

legacy  in  exercise  of  power,  129 

gift  of  a  sum  payable  out  of  real  estate,  ih. 

effect  of  directions  in  the  will  on  a,  ih. 
whether  a  gift  is  specific  or  residuary,  130,  131 
when  a  gift  of  residue  of  a  specific  fund  is  specific,  131,  132 
ademption  of,  139 — 143.     See  Ademption. 
change  of  testator's  interest  in,  143 — 145 
retainer  against,  145 — 147 
exoneratifm  of,  147 — 149.     See  Exoneration. 
what  is  income  of ,  161—163 
of  land,  when  charged  with  legacies,  735,  736 

SPLITTING 

compound  event,  when  allowed,  526 

STATUTE  OF  DISTRIBUTIONS, 
effect  of  reference  to,  306 
fixes  proportions  in  gifts  to  heirs  or  representatives,  307,  314 

STATUTES  CITED, 

21  Hen.  VIII.  c.  4  (Executor's  Power  of  Sale),  395 

23  Hen.  VIII.  c.  10  (Superstitious  Uses),  328 

27  Hen.  VIII.  c.  10  (Uses),  387,  395 

27  Hen.  VIII.  c.  16  (Bargain  and  Sale),  395 

32  Hen.  VIII.  c.  1  (Wills).  106 

34  &  35  Hen.  VIII.  c.  5  (Willi*),  106 

1  Edw.  VI.  c.  14  (Sui)erstitious  Uses),  328 

43  Eliz.  c.  4  (Charitable  Uses),  106,  320,  322,  324,  329 

12  Car.  II.  c.  24  (Guardians),  86 

29  Car.  II.  c.  3  (Statute  of  Frauds),  51 

1  Will  &  M.  c.  18  (Dissenters),  327 

4  Geo.  II.  c.  28  (Right  to  Distrain),  442 

9  Geo.  II.  c.  36  (Moi-tmain),  341,  351,  354 

36  Geo.  III.  c.  52  (Legacv  Duty),  86 

39  &  40  Geo.  III.  c.  98  (thellusson),  534 

42  Geo.  III.  c.  116  (Land  Tax  Redemption),  352 

43  Geo.  III.  c.  108  (Church  Building),  330,  353 
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STATUTES  CITED— continned, 

do  G^o.  III.  c.  192  (Devise  of  Copyholds),  198 

10  Geo.  rV.  c.  7  (Monastic  Orders),  328 

11  Geo.  IV.  &  1  Will.  IV.  c.  40  (Residue,  Executors),  318,  700 
2  &  3  Will.  IV.  c.  75  (Anatomy),  82,  83 

2  &  3  WilL  IV.  c.  115  (Roman  Catholics),  327,  328 

3  &  4  Will.  IV.  c.  27  (Limitation),  452,  453 

3  &  4  Will.  IV.  c.  104  (Administration),  717,  718 

3  &  4  Will.  IV.  c.  105  ?Dower),  98,  696 

4  &  5  WiU.  IV.  c.  40  (Friendly  Societies),  708 
6  &  7  Wm.  IV.  c.  32  (Building  Societies),  708 
1  Vict.  c.  26  (Wills  Act).     See  Wills  Act. 

1  &  2  Vict,  c.  110  (Decrees  and  Orders),  709 

6  «&  7  Vict.  c.  37  (Endowment  of  Distncts),  353 

7  &  8  Vict.  c.  33  (Police  Rates),  346 

7  &  8  Vict.  c.  97  (Irish  Charities),  351 

8  &  9  Vict.  c.  18  (Lands  Clauses),  489 

8  &  9  Vict.  c.  106  (Merger),  376 

9  &  10  Vict.  c.  59  (Jews),  327 

12  &  13  Vict.  c.  26  (Leases),  410 

12  &  13  Vict  c.  103  (Poor  Law),  709 

13  &  14  Vict.  c.  17  (Leases),  410 

15  &  16  Vict.  c.  24  (Wills  Act  Amendment),  26 

16  &  17  Vict.  c.  70  (Lunacy),  142 

17  &  18  Vict.  c.  113  (Locke  King),  150 
20  &  21  Vict.  c.  57  (Malins'  Act),  147 

22  &  23  Vict.  c.  35  (Charge  of  Debts,  Receipts),  401,  402,  404 

23  &  24  Vict.  c.  38  (Judgments),  709 

23  &  24  Vict.  c.  134  (Roman  Catholic  Charities),  329 

23  &  24  Vict.  c.  145  (Mortgagees'  Powers,  Maintenanoe),'161. 168, 
407,  413  '  • 

24  &  25  Vict.  c.  IH  (Domicile),  2,  3 

24  &  25  Vict.  c.  121  (Domicile),  10 

25  &  26  Vict.  c.  89  (Companies),  106 

26  &  27  Vict.  c.  87  (Savings  Banks).  708 

28  &  29  Vict.  c.  72  (Navy  and  Marines  (Wills)),  51— o3 
30  &  31  Vict.  c.  69  (LocKe  King  Amendment),  151,  155 
32  &  33  Vict.  c.  46  (Debts),  710.  711,  718 

32  &  33  Vict.  c.  71  (Bankruptcy),  518 

33  Vict.  c.  14  (Aliens),  3,  20,  108 

33  &  34  Vict.  c.  23  (Forfeiture),  21,  108 

33  &  34  Vict.  c.  35  (Apportionment),  162—164 

33  &  34  Vict.  c.  93  (Married  Women's  Propertj^,  713 

34  &  35  Vict.  c.  31  (Trade  Union),  lO.'i 

34  &  35  Vict.  c.  43  (Eccles.  Dilapidations\  710 

36  &  37  Vict.  c.  66  (Judicature),  443,  460 ' 

37  &  38  Vict.  c.  57  (Limitation),  452 

38  &  39  Vict.  c.  68  (Science  and  .Vrt),  354 

38  &  39  Vict.  c.  77  (Judicature),  709,  714 

39  &  40  Vict.  c.  22  (Trade  Union),  106 

40  &  41  Vict.  c.  18  (Settled  Estates),  472 

40  &  41  Vict.  c.  33  ^Contingent  Remainders),  283,  567,  568^ 
40  &  41  Vict.  c.  34  (Locke  King  Amendment),  157 
42  &  43  Vict.  c.  59  (Outlawry),  21,  108 
44  t&  45  Vict.  c.  49  (Insh  Land),  474 
44  &  45  Vict.  c.  41  (Conveyancing  Act),  s.  10,  581 

s.  19,  404 
8.  30,  81,  178,  201 
s.  39,  104 
s.  42,  410 
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STATUTES  ClTBB-ccmtinued, 

44  &  45  Vict.  c.  41  (Conveyancing  Act),  8.  43,  164,  412 

8.  44   442 

45  &  46  Vict.  c.  38  (Settled  Land),  189,  409,'  410,  464,  465,  472, 
'489,  548 

45  &  46  Vict.  c.  39  (Conveyancing),  395,  577 
45  &  46  Vict.  c.  73  (Ancient  Monuments),  354 

45  &  46  Vict.  c.  75  (Married  Women's  Property),  16,  220,  250. 
353,  365,  556,  557,  713,  715,  724 

46  &  47  Vict.  c.  52  (Bankruptcy),  709 

47  &  48  Vict.  c.  71  (Intestates'  Estates),  698 

49  &  50  Vict.  c.  27  (Guardianship  of  Infants),  87,  88 

50  &  51  Vict.  c.  73  (Copyhold),  301 

51  &  52  Vict.  c.  2  (National  Debt),  141 

51  &  52  Vict.  c.  42  (Mortmain  and  Charitable  Uses),  320,  341, 

351    352   354 
51  &  52  Vict.  c.  51  (Execution),  729 
51  Oc  52  Vict.  c.  62  (Preferential  Debts),  708 
53  Vict.  c.  5  (Lunacy),  141 
53  &  54  Vict.  c.  29  (Intestates),  694 

53  &  54  Vict.  c.  69  (Settled  Land),  410 

54  Vict.  c.  3  (Custody  of  Infants),  88 

M  &  55  Vict.  c.  73  ^Mortmain  and  Charitable  Uses),  340 

55  &  56  Vict.  c.  29  (Technical  and  Industrial  Institutions),  354 

55  &  56  Vict.  c.  58  (Accumulation sj,  534 

56  Vict.  c.  5  (Regimental  Debts),  708 
56  &  57  Vict.  c.  53  (Trustee),  s.  1,  407 

s.  3,  408 
8.  5,  408 
8.  17,  405 
s.  18,  411 
8.  19,  411 
s.  20,  405 
s.  21,  407 
8.  22.  395,  396 
s.  42,  418 
s.  44,  393 
8.  50,  395 

56  &  57  Vict.  c.  63  (Manied  Women's  Property),  16,  563,  713 

57  &  58  Vict.  c.  46  (Copvhold),  202 

59  &  60  Vict.  c.  25  (Friendly  Societies),  708 

60  &  61  Vict.  c.  15  (Navy  and  Marines  Wills),  51 

60  &  61  Vict.  c.  65  (Land  Transfer),  71,  385,  401,  406,  419,  713 
62  &  63  Vict.  c.  20  (Joint  Tenancy),  358 

«TATUTOE,Y  POWERS, 

effect  of  sale  under,  237,  :238 

STEPCHILDREN, 
gifts  to,  262,  268 

when  distribution  will  bo  bv,  272 — 276.    See  Distribution. 

gift  to  personal  representatives  /^^r,  316 

when  a  gift  to  persons  then  living  will  be  inferred  to,  517 

when  survivorsnip  will  be  referred  to,  600—604.    See  Survivors. 

STOCK, 

gifts  of,  when  specific,  125,  126 
when  it  will  pass  as  money,  173 
farming,  gift  of,  181 
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STOCK— con^mwer/. 

live  and  dead,  i^ift  of,  182 

in  trade,  gift  of,  1 83 

in  trade,  may  be  limited  for  life,  564 

STRICT 

entail,  direction  to  make.,  effect  of,  637 
settlement,  direction  to  make,  637 — 641 

SUBJECT  TO, 

gift  subject  to  trusts,  431,  432 

gift  subject  to  annuities,  may  charge  corpus,  451 

prior  gifts,  when  continojent  devise  construed  iis,  498,  409 

SUBROGATION, 

in  case  of  debts  incou'i-ed  by  executor,  719 — 721 

SUBSTITUTION,  SUBSTITUTIONAL  GIFTS,  584—593 
issue  substituted  for  parents  take  pt7-  stirpes,  276 
of  personalty  to  heira,  304,  305 

to  i*epreseiitatives,  314 
to  executors,  316 
whether  a  ^t  to  A.  or  his  executors  fails  by  lapse,  ib, 
issue  substituted  for  parents  take  jointly,  364 
do  not  take  effect  if  substituted  legatees  fail,  570,  571 
whether  gift  to  A.  or  B.  is,  584 
gift  to  A.  or  B.  as  C.  may  appoint,  ih. 

children,  grandchildren,  or  other  descendants,  ih, 
when  both  original  and  substituted  legatees  must  be  living  at  time 

of  distribution,  ib, 
when  *'  or  "  will  be  changed  into  *'  and,"  585 

fifte  to  persons  then  living,  or  their  issue,  ib. 
istinguished  from  gift  over  at  any  time,  ih, 
direct  gift  to  A.  or  his  children,  586 
gift  after  a  life  interest  to  A.  or  his  children,  ib. 
whether  substituted  legatees  can  take  for  original  legatees  who  die 

in  testator's  life,  ih. 
where  the  original  gift  confined  to  persons  living  at  the  death, 

587 
whether  there  can  be,  in  respect  of  legatees  dead  at  date  of  wiU, 
587—590 
where  the  original  gift  is  to  named  persons,  587 

a  class,  ib, 
substituted  legatees  take  original  shares,  ib. 
gifts  te  parente  then  living  and  issue  of  those  dead,  t6.,  588 

pai*ente  then   living  and  children   of    such  of  said 
parents  as  shall  be  then  dead,  588 
gift  to  my  daughtere  and  their  (children,  ib, 

a  class  or  their  issue,  ib. 
where  original  legatees  living  at  date  of  will  do  not  satisfy 

the  words,  589 
gift  to  substituted  legatees  in  an  independent  clause,  ib. 
direction  that  the  legacy  of  a  pai'ent  is  to  go  to  children,  ib. 
issue  to  stend  in  place  of  parent,  ih. 

take  share  the  parent  would  have  been  entitled 
to,  590 
whether  contingency  attaching  to  original  extends  to  substituted 
legatees,  590 — 592 
in  the  case  of  original  shares,  591 

substitutional  shares,  ih, 
whether  substituted  legatees  must  survive  ancestor,  ih. 


848  INDEX. 

SUBSTITUTION,  SUBSTITUTIONAL  QIFTS-^onUnue</, 

whether  original  and  substituted  classes  are  mutually  exclusive. 
592 
where  all  original  legatees  survive,  16. 
where  none  survive,  :h. 
where  some  survive,  ib. 
when  the  class  of  substituted  legatees  is  ascertained,  593 

SUBSTITUTIONAL    LP]GACIES,     134-138.      See     Cumulative 
Legacies. 

SUCCESSION, 

gift  to  sons  of  A.  in,  366,  372 

SUCCESSION  DUTY 

not  covered  by  words,  **  free  from  legacy  duty,"  170 

SUCCESSIVE  AND  JOINT  INTERESTS,  355—358.    See  Parent 
AND  Children. 

SUCCESSmi  MORTGAGES 

for  same  debt,  incidence  of,  as  between  devisees,  156,  157 

SUCCESSIVELY, 

devise  to  several  and  their  heirs,  creates  estates  tail,  366 
absolute  interests  cannot  be  given,  565 

SUCCESSORS, 

gift  to  person  in  office  and  his,  whether  charitable,  333 

SUCH 

may  interpret  previous  word,  292 

child,  when  restricts  heirs,  382 

force  of,  516 

construction  of,  in  gifts  over  in  default  of  such  issue,  620 — 622 

SUCH  AS, 

restrictive  effect  on  large  words,  205 

SUFFER, 

effect  of,  in  gift  over,  553 

SUICIDE, 

testinnentary  capacity  of,  21 

SUPERSTITIOUS  USES, 
what  are,  328,  329 

SUPPLYING  WORDS,  662,  663 
general  rule  as  to,  662 
limitation  to  second  and  other  sons  supplied,  th, 

daughters  supplied  in  a  settlement,  ib, 
where  limitation  is  to  daughters  who  marry  under  twenty-one,  i'6. 
words  without  issue  supplied  so  as  not  to  divest  estates  tail,  663 

when    estates    to    determine  as    if 
tenant  in  tail  dead,  551 
without  children  supplied  so  as  not  to  divest  vested  gifts,  663 

SUPPORT,  I 

gift  to  support  school,  valid,  348  J 

SUKETY 

paying  debt,  priority  of,  708,  709 

SURFACE, 

devise  of,  whether  it  passes  rents  of  mines,  185 
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SURRENDER 

of  copyholds,  no  longer  necessary,  77,  198 

SURROUNDING  CIRCUMSTANCES, 
evidence  of,  110 

SURVIVE, 

gift  to  children  who  survive  me,  269 

surviving  children  and  issue,  273 

next  of  sin  of  wife  as  if  she  hod  sui*vived  her  husband,  312 

children  who  survive  their  parent,  505,  513 — 517 

meaning  of,  594 

SURVIVOR 

of  two  persons,  power  given  to,  when  exercisable  during  lives 

of  both,  79,  217 
limitation  to,  effect  in  creating  joint  tenancy,  359 
of  dass,  whether  he  can  consent,  398 

SURVIV9RS,  594—604 

substitutional  gift  to,  does  not  divest  prior  gift  if  there  are  no 

survivors,  570,  571 
gift  over  to,  effect  of,  in  limiting  period  of  defeasibility,  578 
when  the  word  is  used  as  denotmg  the  quantity  of  the  estate,  594 
me€Uiing  of,  ih, 

a  single  survivor  may  take  under  a  gift  to,  ib. 
Jto  what  time  survivorship  refers,  595 — 600 
gift  to  several  or  survivors,  595 
gift  after  life  intei^st,  596 
•death  of  life  tenant  before  testator,  ib, 
several  life  tenancies,  ib. 
:after  life  estate  to  survivors  at  twenty-one,  ib, 
effect  of  gift  over,  597 

intention  not  to  refer  to  time  of  division,  ib, 
inconsiotent  cases,  t'&.,  598 

gift  to  several,  and  if  any  die  before  life  tenant,  to  survivors,  598 
gift  to  survivors  on  death  without  issue,  t6.,  599 
gift  to  survivors  on  happening  of  an  event,  599,  600 
when  sm^vivors  will  be  construed  others,  600---604 

gifts  to  several,  and  if  any  die  without  issue,  to  survivors,  600 
to  be  paid  at  twenty-one,  and  if  any  die  under  twenty- 
one,  to  survivors,  with  ^t  over,  ib, 
survivorship  between  tenants  m  tail  referred  to  gtirpea^  ib, 
gifts  for  life  and  then  to  children,  if  any  die  without  children, 

to  survivors  for  life,  and  then  to  their  children,  601 
does  not  mean  surviving  in  stock,  601 
whether  gift  over  is  necessary,  602 
special  intention  shewn,  602,  603 
no  shares  settled,  603 
some  shares  settled,  ib, 
whether  last  survivor  takes  absolutely,  604 
whether  others  may  mean  sui'vivors,  ib, 

SURVIVORSHIP 

of  powere  and  trusts,  394 — 397 

implication  of,  between  annuitants,  455 — 457 

gift  of  annuity  to  two  persons  for  their  lives,  455 

as  tenants  in  common  for  their  lives,  456 
effect  of  gift  over  after  the  death  of  the  survivor,  457 
gift  with  benefit  of,  passes  accrued  shai^s,  583 

T.W.  8   I 


I 


850  INDEX. 

SYMBOLS, 

evidence  to  explain,  111 

T. 
TAIL,  369—372.    See  Estate  Tail. 

TAXES, 

gifts  in  aid  of,  331 

TENANCY  BY  ENTIRETIES,  364—365 

TENANCY  IN  COMMON,  362—364.    See  Joint  Tenancy.. 

TENANT  BY  CURTESY.    See  Curtesy. 
is  impeachable  for  waste,  458 

TENANT  FOR  LIFE  AND  REMAINDERMAN,  454—490 
subject  to  annuity,  nghts  of,  446 
creation  of  life  estates,  454,  455 

devise  without  words  of  limitation  before  Wills  Act,  454' 

successive  life  estates  not  enlarged,  ib, 

effect  of  gift  over  at  death  of  first  taker,  ib.,  455 

gift  of  what  remains  or  is  undisposed  of.  455 

devise  to  A.  for  his  life  and  the  life  of  his  heir,  ib, 
gifts  to  several  for  their  lives,  455 — 457 

devise  to  A.  and  B.  for  theii*  lives,  455 

for  a  term  if  B.  and  C.  so  long  live,  456 

direction  to  purchase  annuity  for  lives  of  A.  and  B.,  ib, 

gift  of  annuity  to  A.  and  B.  during  their  joint  lives  and  the- 
life  of  the  survivor,  ib, 

wlien  the  survivor  takes  the  whole  income,  457 
'    effect  of  gift  over  on  survivorship,  ib, 
provisions  determining  life  interests,  458 

direction  not  to  alienate  is  void,  ib, 

proviso  for  cesser  is  good,  ib, 

gift  over  on  bankruptcy,  ib, 

effect  of,  on  ix)wer  of  appointment,  ib. 
waste,  458—466.    See  Waste. 
ordinary  out^ings,  466,  467 

rent  underlease,  &c.,  467 

sanitary'  works,  ib, 

repairs,  ib, 
emblements,  467,  468 

right  of  executor  of  tenant  for  life  to,  468 
fixtures,  468 

tenant  for  life  cannot  sever,  ib, 
improvements  by  tenant  for  life,  468, 469 

he  improves  at  his  own  risk,  468 

except  in  case  of  salvage,  469 
charges  and  incumbrances,  469 — 172 

rentcharges  and  annuities,  469,  470 

interest  on  mortgages,  470,  471 

redemption  of  incumbrances,  471 
estate  duty  on  jointure,  how  borne,  472 
powers  of  leasing,  472 

unlimited  power,  472 

contract  for  lease,  ib. 

covenant  to  renew  lease,  ib. 
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TENANT  FOR  LIFE  AND  REMAINDERMAN-^o»Yf«Me(/. 
fiduciar}'  position,  473,  474 

purchase  of  incumbrance  at  uader-value,  473 
payment  for  withdrawing  opposition  to  bill,  ib. 
renews  leaseholds  for  benent  of  estate,  ib, 
purchases  reversion  for  benefit  of  estate,  ib. 
may  purchase  estate  if  sold  under  power,  474 
purchase  of  reversion,  ib, 
right  to  policy  moneys,  ib. 
estoppel  against  tenant  for  life,  474 

entry  under  will  which  gives  no  title,  ib. 
testator  has  title,  will  inefifectual,  ib. 
renewable  leaseholds,  475,  476 

efifect  of  direction  to  renew,  475 
apportionment  in  absence  oi  direction,  ib.,  476 
title  to  fund  for  renewal,  where  renewal  impossible,  476 
right  to  possession,  476,  477 

must  sign  inventory  of  chattels,  477 
right  to  title  deeds,  477 

legal  tenant  for  life,  ib. 
equitable  tenant  for  life,  ib. 
capital  and  income,  477 — 480 

trees  blown  down  during  testator's  life,  477 
fines  and  casual  profits,  ib. 
fund  for  protection  of  property,  ib. 
business  losses,  ib. 
sale  between  two  dividend  days,  ib. 
dividends  and  bonuses,  ib. 
accumulated  profits,  479 
profits  capitalised,  ib. 
allotment  of  new  shares,  480 
income  of  void  accumulations,  539 
residue  given  to  persons  in  succession,  480 — i89.  See  CoiR'^ERSiox . 
where  there  is  a  trust  to  convert,  480 — 482 
right  of  tenant  for  life,  480 
reversion  must  be  sold,  ib. 

directions  as  to  property  not  producing  income,  481 
rights  as  regards  land  directed  to  be  sold,  ib. 
effect  of  power  to  postpone  sale,  ib. 
when  tenant  for  life  entitled  to  actual  income,  t6.,  482 
where  there  is  no  trust  to  convert,  482 — 489 
personal  residue  must  be  ccmverted,  482 
intention  to  exclude  rule,  483 — 486 
what  is  residue,  486 

rights  as  regards  authorised  investments,  ib. 

imauthorised  investments,  ib, 
property  unsaleable,  487 
personalty  to  be  laid  out  in  land,  ib. 
reversionary  property,  ib. 
fund  to  pay  contingent  legacies,  i7>.,  4SS 
assets  recovered,  488 
loss  on  mortgage,  how  bomo,  ib. 
recurring  loss,  ib. 
rate  of  interest  allowed,  489 
special  equities  between 

beneficial  lease  taken  compulsorily,  489 
sum  charged  on  freeholds  and  leaseholds,  490 
trust  to  pay  a  debt  out  of  income,  ib. 
when  tenant  for  life  dispunishable  for  waste  under  executoiv 
trast,  639,  640 
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TENANT  IN  DOWEE, 

impeachable  for  waste,  459 

TENANT  IN  TAIL, 

after  possibility  of  issue  extinct,  371,  459 
restrained  from  barring  his  estate  tail,  45 
restricted  to  tenant  in  tail  by  purchase,  530 

TENURE, 

effect  of  reference  to,  in  description,  118 

TERM. 

devise  subject  to,  when  vested,  497 

TESTAMENTARY 

gift,  what  is  a,  11,  12 
capacity,  15 — 21 

sanity,  15 

delusions,  ib, 

lucid  interval,  t6.,  16 

of  infants,  16 

of  married  woman,  16 — 20 

of  alien,  20,  21 

of  traitors,  felons,  and  suicides,  21 

of  outlaw,  ib, 
power,  what  is  a,  79,  80 

how  to  be  executed,  80 

execution  of,  not  aided,  81 
guardians,  how  appointed,  86 — 88 
expenses,  what  are,  7(>6 

do  not  include  costs  of  administering  realty,  f  6. 

effect  of  charge  of,  on  realty,  729 

THELLUSSON  ACT,  534—640.    See  Accumulation 

THEN, 

to  what  time  referred, 

in  gifts  to  persons  entitled  under  the  statute,  31 

"then  living,"  516,  517 
gift  to  persons  then  living,  if  prior  legatee  dies,  57 
gifts  to  persons  then  living  or  their  issue,  585 
gift  to  persons  then  living,  on  failure  of  issue,  61 

THINGS  IN  A  HOUSE, 
gift  of,  142,  143,  181,  207 

THIRDS, 

widows,  meaning  of,  695 

TIMBER,  459—464.    See  Waste. 
timber  estate,  what,  462 

TIME,  COMPUTATION  OF, 

in  fixing  rule  against  remoteness,  519 

in  determining  period  of  accumulation,  535 

as  to  performance  of  condition,  544 

TITLE, 

by  possession,  is  devisable,  78 
reference  to,  in  description,  112 
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settlement  by  testator  who  has  no,  474 

of  honour,  gift  to  peer  by  his,  247 

of  honour,  effect  of  gift  of  property  in  support  of  a,  630 

executory  trust  of  propeity  in  support  of  a,  637 

TITLE  DEEDS, 

right  to  possession  of,  477 

**  TOGETHER  WITH," 

effect  of  words,  in  making  the  thing  so  siven  specific,  130 
effect  of  words,  in  restricting  large  words,  205 

TOMB, 

gift  to  buQd,  whether  charitable,  328,  329 
gift  of  surplus  to  charity  after  gift  to  build,  337 

TEADE  UNION 

cannot  take  land  by  devise,  106 
consti'uction  of  gift  to,  107 
gift  to,  is  not  charitable,  323 

TRANSFER 

of  mortgage,  trustee  may  raise  costs  of,  405 

TRANSMISSIBLE, 

contingent  interest  is  devisable,  78 

TREES 

blown  down  before  testator's  death,  belong  to  his  estate,   477. 
See  Timber. 

TRUST, 

gift  on  trust  not  declai*ed,  67 

parol  and  secret,  evidence  of,  68,  69 

when  it  may  be  devised,  81,  82 

for  sale,  execution  of  special  power,  227 

and  power  to  sell  distinguished,  394 

survival  of,  395,  396 

for  sale,  duration  of,  400 

what  words  create,  431 

distinguished  from  condition,  431,  491 

gift  upon  and  subject  to,  431,  432 

precatory  words  when  they  create,  433 — 436 
full  confidence,  &c.,  whether  it  creates,  433 
expressions  held  in  old  cases  sufficient,  ?&.,  434 
property  and  objects  must  be  definite,  434,  435 
trust  rebutted  by  context,  435,  436 

gift  to  parent  for  benefit  of  self  and  children, 
extent  and  nature  of  trust,  436 — 438 

motive  distinguished  from,  431,  437 

^ift  to  benefit  legatee  in  a  particular  way,  438,  439 

discretionary,  416,  417,  439 — 441.    See  Discretion. 

gift  over  upon  death  before  execution  of,  61 1 

TRUST  ESTATES 

vest  in  executor,  81 

when  they  are  devisable,  Vft.,  82 

when  they  pass  under  residuur}'  devise,  201 — 203 
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TRUSTEES, 

when  thej^  are  executoi*8  secundum  tenoreniy  85,  86 

fund  subject  to  general  power,  219 

fund  appointed  to  new  trustees,  227 

annuity  given  to,  for  their  trouble,  317 

of  a  charity,  gift  to,  whether  charitable,  321 

liability  of,  for  not  converting  property,  406,  407 

indemnity  to,  421 

when  they  take  beneficially,  431,  432 

gift  of  annuity  to,  duration  of,  449 

to  pi-eserve,  what  estate  they  take,  387,  388,  390,  391 

take  vested  estate,  492 

take  under  shifting  clause,  628 
when  they  take  lands  in  default  of  heir,  698,  699 

TEUSTEES,  ESTATES  OF,  386—392 

when  thev  take  the  legal  estate,  386,  387 

appointment  of  trustees  of  inheritance,  386 

revocation  of  devise  to  trustee,  ib, 

direction  to  let,  ib, 

jmy  annuities,  387 

devises  to  uses,  387 — 389 

effect  of  Statute  of  Uses,  387 

devise  on  trust  to  pay  rents,  ib, 

to  permit  a  person  to  receive  rents,  ib. 
to  permit  a  person  to  receive  net  rents,  t6. 

devise  to  permit  a  person  to  receive  rents  to  separate  use,  ib. 

trust  to  preserve  contingent  remainder,  ib, 

effect  of  a  power  to  give  receipts,  388 

separate  use,  ib. 

power  of  maintenance,  ib. 

unprotected  contingent  remainders,  ib. 

recurring  powers  requiring  legal  estate,  ib. 

power  of  sale,  ib, 

power  to  revoke  uses,  389 

trust  to  pay  debts  and  legacies,  ib, 

leaseholds  for  years  and  copyholds  not  within  the  statute,  ib. 

doctrine  of  attraction,  ib. 

appointment  under  a  power  to  appoint  the  use,  ib. 
quantity  of,  390,  391 

same  i-ule  applies  to  copyholds,  leaseholds,  and  freeholds,  390 

general  principle  stated,  ib. 

estate  of  trustees  to  preserve,  ib. 

estate  limited  by  duties,  391 

estate  for  uncertain  period,  ib. 
effect  of  the  Wills  Act  on,  391,  392 

devise  to  pay  debts,  391 

ss.  30,  31  of  Act,  392 

distinction  between  estate  and  power,  394 
when  they  take  a  power  of  sale,  401 — 404.     See  Executors. 

TRUSTEES  TO  PRESERVE, 
estate  of,  378,  390,  391,  492 
when  estates  directed  to  shift,  pass  to  them,  628 

U. 
UNCERTAINTY, 

legacy  of  imcertain  value,  124 
gift  to  one  of  a  class  is  void  for,  252 
a  family  may  be  void  for,  299 
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gift  for  purposes  of  liberality  and  benevolence  void,  320 

for  missionary  purposes  void,  327 

for  charitable  or  otner  indefinite  purposes  void,  335 

of  sui-plus  where  void,  336 

to  trustees  to  dispose  of  as  they  think  fit,  void,  439 

of  some  of  my  linen  void,  664 

of  a  handsome  gratuity  void,  ih, 

to  one  of  a  class,  i^. 

not  void  if  testator  supplies  a  measure,  ih, 

of  a  sum  not  exceeding  a  certain  amount,  ib. 

of  residue  when  the  residue  cannot  be  ascertained,  ib. 
in  condition,  541,  547 
in  direction  as  to  vesting,  632 
instances  of,  665 

UNDISPOSED  OF  INTERESTS. 

who  is  entitled  to,  685—704.   See  Heir,  Next  of  Kin,  Besultino 
Trust. 

UNDUE  INFLUENCE, 
what  is,  23 

UNITARIANS, 

gifts  for  benefit  of,  327 

UNITY  OF  ESTATE 

required  in  joint  tenancy,  358 
how  destroyed,  360 

UNIVERSITIES 

not  within  the  Mortmain  Act,  351 

UNMARRIED, 

meaning  of,  in  direct  gifts,  252 

gifts  to  next  of  kin  of  A.  as  if  she  had  died,  309 

gift  of  income  so  long  as  legatee  remains,  427 

construction  of  gifts  over  upon  death  unmarried  and  without 
issue,  612 
unmarried  means  never  having  been  married,  ib, 
where  vested  interests  are  given  at  twentj'-one  or  marriage,  ib, 
when  it  may  refer  to  a  second  maniage,  ib, 
where  the  gift  is  for  life  with  remainder  to  children,  ib, 
in  what  case  **  and  "  will  be  changed  into  **  or,**  613,  614 
when  unmarried  will  mean  not  mamed  at  the  death,  613,  614 

UNSETTLED  LANDS, 

devise  of,  what  passes  under,  197 

UPON  TRUSTS, 

gift,  distingiushed  from  gift  subject  to  trusts,  431 


USE 

of  property,  testator  cannot  prevent  for  a  given  time,  77 
of  plate,  189 

)ook  debts,  190 


ofp] 
ofb< 


USE  AND  OCCUPATION 
of  a  house,  devise  of,  189 
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UTELITY, 

gift  for  purpose  of,  320 


V. 

VALIDITY 

of  will,  what  necessary  to, 

testamentary  capacity,  15 — 21 
knowledge  of  contents,  22 
influence  exercised  over  testator,  23 
undue  influence,  ib, 
fraud  and  mistake,  24 
how  to  be  executed,  25 — 28 
attested,  28—32 

VALUATION 

of  annuity,  445,  446,  737 

of  property  for  purpose  of  ademption,  678 

of  land  for  purpose  of  contribution  to  debts,  723 

VAULT, 

gift  to  repair,  329,  330 

VENTRE,  CHILD  EN,  266,  281,  374.    See  Child  en  Ventre. 

VERITAS  NOMINIS  TOLUT  ERROREM DEMONSTRATIONIST 
where  the  maxim  applies,  243 

VESTED, 

meaning  of,  504 

when  it  means  payable  in  direct  gifts,  ih,,  505 

gifts    to    children    who    survive    theii: 
parents,  514,  515 

VESTING, 

I.  of  real  estate,  495^503 

whether  Court  leans  in  favour  of,  495 

if,  when,  or  at,  import  contingency,  496 

devise  when  and  proviso  in  a  distinct  sentence,  ih, 

effect  of  words  "  from  and  after,"  ?'6. 

express  direction  as  to,  ih, 

devise  to  A.  till  B.  attains  twenty-one,  and  then  to  B.,  497 

effect  of  gift  over  upon  death  under  twenty-one,  ih, 

devise  to  contingent  class  and  to  class  upon  contingency,  ib, 

estate  to  commence  in  certain  events  fails  unless  exact  events^ 

happen,  498 
where  the  contingency  imports  only  the  determination  of 

prior  interests,  ib, 
limits  of  the  doctrine,  499 
devise  of  reversion  when  vested,  ib, 
devise  in  default  of  issue  when  a  vested  remainder,  500 
remainder  to  arise  upon  determination  of  prior  estate  bj 

marriage  is  vested,  ib, 
gift  till  marriage  followed  by  gift  after  death,  i6.,  501 
devise  if  widow  marries  to  A.  at  twenty-one,  501 
whether  contingency  governs  series  of  limitations,  502 
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II.  of  charges  on  land,  503,  504 

legacies  charged  on  land  vest  when  they  are  payable,  503 
pa^inent  postponed  for  purposes  of  the  estate,  tb, 
charge  payable  upon  an  uncertain  event  is  contingent,  ib, 
rule  where  legacy  charged  upon  real  and  personal  estate,  tb, 
vesting  of  portion  appointed  under  power,  504 
m.  of  bequests  of  personalty,  504 — 518 

rules  apply  to  chattels  real  and  realty  directed  to  be  con- 
verted, 504 
express  direction  as  to  vestinjs;,  504 — 506 
meaning  of  word  **  vest,    504 

effect  of  gift  over  on  death  before  time  of  vesting,  ib, 
when  vested  means  payable,  ?'&.,  505 
gift  over  upon  death  without  issue  before  vesting,  tb„ 
shares  treated  as  vested  before  the  appointed  time,  ib^ 
vested  and  paid  used  interchangeably,  ib, 
direction  to  pay  legacies  at  a  certain  time,  ib. 
where  gift  is  to  children  who  survive  their  parent,  ib. 
direction  as  to  beneficial  interest,  effect  of,  506 
where  there  is  no  direction  as  to  vesting,  506 — 513 

gift  to  contingent  class  and  class  upon  a  contingency,. 

506 
contingeilcy  not  imported  into  g^t  to  a  single  child,  ib. 
gift  with  direction  to  pay  at  a  given  age,  ib. 
direction  to  accumulate  interest  till  twenty-one,  507 
contingency  reflected  back,  ib. 
paid  may  mean  vested,  ib. 

gift  to  he  paid  at  a  time  which  may  never  come  is  con- 
tingent, ib.,  508 
gift  upon  marriage  vested  at  twenty-one  or  maniage,  ib^ 
when  the  only  gift  is  through  the  direction  to  pay,  ib. 
direction  to  pay  after  a  life  interest,  ib. 
direction  to  pay  at  twenty-one,  ib. 
vesting  of  residue  and  severed  fund,  ib. 
effect  of  gift  of  intermediate  interest,  509 

interest  subject  to  charges,  ib. 
for  maintenance,  ib. 
till   twenty-one,   and  then    the- 
capital,  ib. 
effect  of  discretion  to  apply  all  or  i)ai*t  of  interest,  ib.,  510^ 
effect  of  discretion  either  to  apply  intei'est  or  accumu- 
late, 510 
to  apply  interest  not  exceeding  a  fixed  sum,  ib. 
gift  of  a  sum  for  maintenance  out  of  the  personal  estate- 

not  exceeding  the  interest,  t7>. 
power  to  trustees  to  exclude  any  legatees  from  interest,  t^.. 
gift  of  interest  for  part  of  the  period  before  vesting,  ib. 
whei*e  the  gift  of  interest  is  itself  contingent,  ib. 
gift  of  interest  upon  a  legacy  and  upon  a  fund  given  to  a 

class,  511 
effect  of  a  power  of  advancement,  ib. 
effect  of  gift  over  upon,  ib.,  512 
intention  upon  context  genei-ally,  ib. 
gift  to  a  class  when  the  youngest  attains  twenty-one, 
ib.,  513 
gift  to  children  who  survive  their  parents,  513 — 517 
distinction  between  settlements  and  wills,  513 
gift  to  children  living  at  their  j>arents*  death  is  con- 
tingent, ib. 
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gift  to  children,  &c. — continued, 

effect  of  the  word  "  such,"  513 

when  it  may  be  rejected,  ib. 

gift  to  children   surviving  their  parents  explained  by 

context,  dl4,  515 
gift  over  in  events  not  including  death  of  some  of  the 

children  over  twentj'-one  before  their  parents,  515 
gift  to  a  class  upon  a  contingency,  ib, 
contingency  not  imported  into  constitution  of  class,  ib, 
effect  of  gift  over  if  none  of  class  survive  contingency,  516 
Court  will  not  supply  **  such  "  so  as  to  cut  down  doss,  ib, 
gift  after  piior  interests  to  persons  then  living,  ib,,  517 
gifts  in  default  of  appointment,  517,  518 

whei'e  the  persons  to  take  under  the  power  and  in  default 
are  the  same,  518 
direction  against,  of  personalty  in  tenant  in  tail  dying  under 

twenty-one,  530 
gift  over,  if  property  should  vest  in  another,  553 
gifts  over  upon  death  before,  605,  606 

take  effect  upon  shares  of  legatees  dying  before  testator,  605 

refers  to  vesting  in  interest,  ib, 

where  it  refers  to  death  before  payment,  ib, 

where  vesting  is  explained  to  mean  payment,  ib,,  606 

VIRTU, 

objects  of,  180 

VIVISECTION, 

whether  gift  for  suppression  of,  is  charitable,  325 

VOID, 

gift  over,  if  previous  gift  is,  551 

VOIDABLE  DEED, 
confirmation  of,  103 

VOLUNTARY 

settlements  not  testamentary,  11 
society, 

gift  to,  when  valid,  107 

whether  charity,  330 
waste,  459 
debts, 

priority  of,  711 

W. 

WAGES, 

of  seaman,  how  disposable,  51 
bequest  of  a  year's,  effect  of,  248 

WAIVER 

of  conditions  by  testator,  493,  494 

WASTE,  458—466 

creation  of  estates  with  and  without  impeachment  of  waste,  459 
voluntary  waste,  ib, 
tenant  in  dower  and  by  curtesy,  ib, 
fee  subject  to  gift  over,  ib, 
tail  after  possibility,  ib. 
parliamentary  tenant  in  tail,"  //;. 
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rights  as  regards  timber,  459 — 464 

tenant  for  life  without  impeachment,  459 — 461 

windfalls,  459 

imripe  timber,  i6. 

wanton  destruction,  ib. 

ornamental  timber,  t&.,  461 

tenant  for  life  impeachable,  461,  462 

timber  for  repairs,  461 

periodical  cuttings,  462 

timber  estate,  ib. 

property  in  timber  cut,  462 — 464 

proceeds  of  legal  waste,  462 

timber  blown  down,  ib, 

collusion  between  tenant  for  life  and  remainderman,  463 

proceeds  of  equitable  waste,  ib, 

effect  of  Settled  Land  Act,  464 

timber  cut  by  Court,  ib, 
rights  as  regards  mines,  464,  465 

open  mines,  464 

effect  of  Settled  Land  Act,  465 
permissive  waste,  465,  466 

tenant  for  life  not  liable  for,  465 

effect  of  direction  in  will  to  repair,  466 

habilitv  to  insure  and  rebuild,  ib, 

when  fife  tenant  unimpeachable  under  executory  trust,  639, 
640 

WASTING  SECUEITIES, 

duties  of  executors  as  to,  407 

WATERWOEKS  MORTGAGE, 

whether  within  Mortmain  Act,  345 

WAY  OF  NECESSITY, 

when  it  passes  by  devise,  190 

WIDOW 

is  entitled  under  statute,  305 

not  next  of  kin  by  statute,  306 

rieht  under  Act  of  1890.. .694,  695 

when  rights  under  intestacy  barred,  695,  696 

provisions  by  will  in  satisfaction  of  rights,  696,  697 

WIDOWHOOD, 

gift  of  income  during,  427 

WIFE, 

gift  to  the  testator's,  247,  249 
haudulent  assumption  of  character  of,  247 
gift  to  a  third  person's,  means  wife  at  date  of  will,  249 

when  second  wife  included,  250 
when  divorced  wife  takes,  ib, 
of  bachelor,  250 

husband  and  wife  and  stranger,  250,  251 
not  entitled  as  next  of  kin  by  statute,  306 

gift  to  next  of  kin  of,  as  if  she  had  survived  her  husband,  312,  313 
loan  to  husband,  priority  of,  710 
legacy  to,  priority  of,  738 
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WILD'S  CASE,  RULE  IN, 

applies  to  devise  to  several  and  their  issue  and  their  heirs,  372 

devise  to  A.  and  his  children,  373 

in  succession,  374 
he  having  none,  ib, 

child  t7i  ventre  is  for  this  purpose  non-existent,  ib. 

the  rule  applies,  though  the  parent  has  a  power  of  appointment,  ih, 

intention  that  the  parent  was  not  to  take  an  estate  tail,  ib. 

where  A.  has  children  at  the  date  of  the  devise,  ib, 

devise  to  A.  and  his  sons  in  tail  male,  ib, 

the  rule  does  not  apply  to  personalty,  375 

WILL, 

what  may  take  effect  as,  11 — 14 

testamentary  capacit}',  22,  23 

execution,  25 — 28 

attestation,  28—32 

what  papers  constitute,  32 

what  the  woi-d  includes,  65,  66 

condition  not  to  cUspute,  543.    See  Conditiox. 

W^LLS  ACT,  at  length,  745—751 
s.    1...86 
8.    3.. .76,  98,  199 
s.    4.. .198 
s.    6.. .699 
s.    8. ..25 
6.  10.. .2,  81 
s.  11. ..51 
s.  14.. .28 

s.  15.. .28.  108,  109 
s.  16.. .28 
s.  17.. .28 
s.  19.. .38,  654 
s.  20... 38 
s.  21. ..34,  35 
s.  22...60 
s.  23...  144,  654 
s.  24.. .113,  114,  217 
s.  25...  196 
s.  26...  199,  200 
s.  27.. .215,  217,  721 
s.  28.. .368,  447 
s.  29.. .619 
s.  30... 392 
s.  31.  ..392 
s.  32.. .689 
s.' 33... 689 

WINDFALLS, 

who  is  entitled  to,  460 

WITHOUT  HAVING  BEEN  MARRIED, 
consti-uction  of,  309,  310 

WITNESS  ATTESTING 

to  signature  of  testator,  28 — 30 
signature  by,  30 — 32 
gifts  to,  108,  109 
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WOEDS, 

changing,  661 
supplying,  662,  663 


WORLDLY  GOODS, 
meaning  of,  195 


Y. 


YOUNGER.    See  Elder  and  Younger. 
meaning  of,  254 
when  class  of,  children  ascertained,  255 


THE   END. 
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